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Brief  for  Plaintiff  in  Error 


STATEMENT  OF  THE  CASE. 

The  plaintiff  in  error,  who  will  hereinafter  be 
referred  to  as  the  defendant,  was  accused  of  a  vio- 
lation of  Section  192  of  the  Penal  Code  by  an  in- 
dictment filed  in  the  District  Court  of  the  State  of 
Oregon.  The  indictment  contains  one  count  and 
alleges  that  on  the  19th  day  of  July,  1922,  the  de- 
fendant with  two  others 

"did  knowingly,  wilfully,  unlawfully  and  felo- 
niously attempt  to  forcibly  break  into  a  certain 
building  to-wit;  a  building  known  and  de- 
scribed as  number  1094  Hawthorne  Avenue, 
Portland,  Oregon,  which  said  building  was  then 
and  there  used  in  part  as  a  post-office,  to-wit; 
as  Sub- Station  number  22,  of  the  Portland,  Ore- 
gon, post-office,  with  the  intent  on  the  part  of 
them,  the  said  defendants,  to  commit  larceny, 


in  the  part  of  said  building  so  used  as  a  post- 
ofifice  as  aforesaid." 

Defendants  pleaded  not  guilty,  and  the  cause  was 
tried  upon  the  3d  day  of  November,  1922.  Evidence 
was  introduced  at  the  trial  to  show  that  upon  the 
day  alleged,  the  defendant  was  seen  by  a  policeman 
at  about  12:30  in  the  morning  standing  inside  the 
door  of  a  hallway  back  of  the  drug  store  in  which 
the  post-office  was  located,  and  at  the  foot  of  stairs 
leading  to  a  rooming  house  above.  The  defendant 
was  alone,  doing  nothing,  and  was  not  armed. 
Leaving  the  defendant  and  walking  further  into  the 
hallway,  the  offiicer  discovered  the  other  defendants 
standing  behind  a  door.  One  had  a  wire  in  his 
hand,  and  one  had  a  tobacco  can  full  of  soap.  The 
next  morning  two  vials  of  nitro  glycerine  were 
found  in  the  gutter  in  front  of  the  hallway.  As 
soon  as  the  officer  left  him  the  defendant  proceeded 
to  his  home. 

The  officer  testified  that  the  defendant  vrhen 
searched  had  nothing  to  say,  and  was  doing  nothing 
wrong.  The  hallway  was  open  to  the  public.  The 
officer  identified  the  defendant  two  days  later  as  the 
person  he  had  seen  in  the  doorway. 

At  the  close  of  the  government's  case,  a  motion 
was  made  for  a  directed  verdict  in  favor  of  the 
defendant,  which  was  denied. 

The  defendants  Bosler  and  Klinesmith,  avIio  were 
the  men  caught  behind  the  door,  testified  that  they 
had  met  the  defendant  Steffen  on  one  of  the  iDrin- 
cipal  street  corners  of  Portland,  and  saw  that  he 
was  intoxicated.  They  took  him  to  their  room  on 
the  east  side  of  the  river.  That  Steffen  was  so  in- 
toxicated that  they  had  to  support  him  by  each  arm 
to  get  him  there,  and  upon  his  arrival  he  v;as  laid 


upon  the  bed  and  went  to  sleep.  A  few  hours  later 
they  decided  to  rob  the  post-office  and  took  the  de- 
fendant along.  That  he  did  not  hear  the  conversa- 
tion in  the  room  and  did  not  know  the  purpose  of 
the  trip.  The  defendant  went  upon  the  stand  and 
testified  in  corroboration  of  his  co-defendants. 

At  the  close  of  the  defense,  no  motion  was  made 
by  defendant  for  an  instructed  verdict. 

The  jury  rendered  a  verdict  of  guilty  against  all 
the  defendants. 

The  Court  then  pronounced  judgment.  Each  de- 
fendant was  sentenced  to  serve  three  years  at  Leav- 
enworth, Kansas,  penitentiary,  and  to  pay  a  fine  of 
$100.00. 

The  defendant  Steffen  alone  appealed  by  writ  of 
error. 

SPECIFICATION  OF  ERROR. 

I. 

That  exception  was  duly  made  and  allowed  to  the 
i^efusal  of  the  Court  to  direct  a  verdict  of  not  guilty 
for  the  defendant. 

II. 

That  there  is  no  evidence  in  the  record  to  support 
the  judgment  against  the  defendant. 

ARGUMENT. 

Counsel  is  familiar  with  the  rule  of  this  Circuit 
that  the  defendant's  appearance  upon  the  witness 
stand  after  the  denial  of  a  motion  for  a  directed  ver- 
dict at  the  close  of  the  prosecution  is  deemed  a 
waiver  of  the  motion,  particularly  when  the  motion 
is  not  repeated  at  the  conclusion  of  the  testimony. 

An  examination  of  the  record  shows  that  the 
Court  should  have  granted  the  motion  at  the  close 
of  the  prosecution.     Its  denial  was  flagrant  error. 


There  was  no  evidence  adduced  by  the  prosecution 
by  which  this  defendant  could  have  been  convicted, 
and  the  matter  should  have  been  taken  from  the 
jury,  without  permitting  negligent  counsel  to  pry 
open  the  doors  of  the  penitentiary  and  shove  his 
client  in. 

In  view  of  the  condition  of  the  record,  we  believe 
that  as  the  point  was  made  at  the  close  of  the  prose- 
cution, that  it  should  be  considered;  that  the  case  is 
within  the  rule  set  forth  in  Sykes  vs.  United  States, 
204  Federal,  909,  ''where  the  life,  or,  as  in  this  case, 
the  liberty,  of  the  defendant  is  at  stake,  the  courts 
of  the  United  States,  in  the  exercise  of  sound  dis- 
cretion, may  notice  such  a  grave  error  as  his  con- 
viction to  support  it,  although  the  question  it  pre- 
sents was  not  properly  raised  in  the  trial  court  by 
request,  objection,  exception,  or  assignment  or  error. 
Wiborg  vs.  United  States,  163  U.  S.  632,  658;  Clyatt 
vs.  United  States,  197  U.  S.  207,  221 ;  Crawford  vs. 
United  States,  212  U.  S.  183;  Weems  vs.  United 
States,  217  U.  S.  349,"  and  other  cases  cited. 

An  examination  of  the  record  and  the  indictment 
shows  that  no  conspiracy  was  claimed  by  the  govern- 
ment, and  the  only  testimony  upon  which  the  jury 
could  base  its  verdict  against  this  defendant  were 
extra-judicial  statements  made  by  the  co-defendants, 
which  were  taken  from  the  consideration  of  the  jur}^ 
by  the  court's  ruling  at  the  request  of  the  defendant. 

We  respectfully  submit  that  the  evidence  does 
not  sustain  the  verdict  against  the  defendant  Steffen 
and  to  him  the  judgment  of  conviction  should  be 
reversed. 

Dated  Portland,  Oregon,  August  30,  1023. 

CHAS.  W.  GARLAND, 
Attornev  for  Plaintiff  in  Error. 
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ALBERT  STEFFEN, 

Plaintiff  in  Error, 


vs. 


UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR. 


STATEMENT  OF  CASE. 

Counsel  for  Plaintiff  in  Error,  hereinafter  called 
''defendant,"  has  in  his  brief  correctly  stated  the 
charge  upon  which  defendant  was  tried  and  the  dates 
of  all  proceedings  herein.  There  has  been  filed  with 
the  Court  a  typewritten  transcript  of  the  testimony 
and  proceedings  held  at  the  trial  and  it  is  to  that 
transcript  we  refer  in  the  discussion  of  the  testimony 
and  proceedings. 

Counsel  is  in  error  when  he  states  in  Page  3  of  his 


brief  that  no  motion  was  made  at  the  close  of  the  de- 
fense for  a  directed  verdict  of  not  guilty,  as  on  Page 
85  of  the  transcript  the  following  is  found: 

*'Mr.  Long:  (Then  attorney  for  Steffen)  I 
would  like  at  this  time  to  ask  the  Court  to  in- 
struct the  Jury  to  bring  in  a  verdict  of  acquittal 
in  favor  of  Mr.  Steffen  for  the  reason  that  the 
allegations  of  the  complaint  have  not  been 
proved. 

"Court:     Overruled     *     *     * 

"Mr.  Long:  May  I  have  an  exception  to 
that     *     *     * 

"Court:     Yes." 

It  is  obvious  from  the  above  that  defendant's 
rights  were  not  waived  by  his  counsel  and  this  mat- 
ter is  called  to  the  attention  of  the  Court  in  due  fair- 
ness to  the  defendant,  that  his  rights  will  not  be 
prejudiced  by  an  oversight  on  the  part  of  his  present 
counsel. 

The  testimony  adduced  at  the  trial  of  this  case  is 
in  brief  as  follows: 

On  July  19,  1922,  at  about  12:30  A.  M.,  a  police 
officer  of  the  City  of  Portland,  while  passing  a  build- 
ing located  at  1094  Hawthorne  Avenue,  Portland, 
wherein  a  Drug  Store  used  in  part  as  Post  Office 
Substation  22  is  located,  noticed  defendant  standing 
in  a  hallway  of  said  building  opening  out  on  to  a 
•side  street.  Defendant's  actions  aroused  the  suspi- 
cions of  the  officer;  he  stopped  and  questioned  him 
ana  aefendant  stated  that  he  was  looking  for  a  party 
named  Rogers,  who  lived  in  the  apartments  over- 
head.   The  officer  being  familiar  w4th  the  neighbor- 


hood,  stated  that  there  was  no  such  man  Hving  there 
and  defendant  insisted  that  an  automobile  standing 
at  the  curb  belonged  to  Rogers,  upon  which  the  of- 
ficer contradicted  him  again.  He  then  searched  the 
defendant  for  firearms  and  found  none. 

The  defendant  was  sober  at  the  time.  (Trans.  P. 
10.)  While  searching  the  defendant,  the  officer 
noticed  Charles  Bosler  and  Carl  Kleinsmith  standing 
farther  back  in  the  hall  in  front  of  a  door  leading  to 
the  back  end  of  the  Drug  Store  wherein  the  Post  Of- 
fice was  located.  Bosler  had  in  his  hand  a  piece  of 
wire  with  which  he  admitted  he  was  attempting  to 
unlock  the  door.  Bosler  and  Kleinsmith  were  there- 
upon taken  into  custody  and  before  the  officer  could 
handcuff  them  to  a  telephone  pole  outside  the  hall- 
way door,  the  defendant  Steffen  had  escaped. 

The  officer  further  testified  that  he  examined  the 
door  in  question  and  that  it  was  the  door  leading  into 
the  Drug  Store  and  was  scratched  about  the  keyhole 
with  marks  similar  to  those  made  by  the  piece  of  wire 
found  in  Bosler's  hand. 

The  other  tw^o  defendants  claimed  at  the  time  of 
the  arrest  that  they  thought  the  door  opened  into  the 
picture  show,  but  finally  admitted  that  they  knew  it 
opened  into  the  Drug  Store.  They  also  admitted  that 
they  were  after  the  safe  in  the  Drug  Store,  when  the 
officer  arrested  them.  (Trans,  p.  13.)  The  safe  in 
question  was  used  in  connection  with  the  postal  sta- 
tion and  contained  postal  funds.  (Trans,  p.  40.) 

There  were  found  on  the  ground  where  the  de- 
fendants Bosler  and  Kleinsmith  had  thrown  them, 
while  the  officer  was  searching  for  Steffen,  a  vial  con- 
taining nitroglycerin  and  other  paraphernalia  used 
for  breaking  into  safes,  which  Bosler  and  Kleinsmith 


later,  in  a  written  statement,  admitted  they  had  had 
in  their  possession.    (Trans,  p.  20-23.) 

The  defendant  was  arrested  about  the  21st  of  July, 
1922,  and  ui)on  l)eing  questioned  by  a  Post  Office  In- 
spector, stated  that  he  had  an  aHbi  for  that  night  and 
could  prove  it  by  witnesses.  (Trans,  p.  27.) 

After  the  Government  had  closed  its  case  and  the 
defense  had  commenced,  the  defendant  Bosler  testi- 
fied on  the  witness  stand  that  they  took  with  them 
tw^o  vials  of  nitroglycerin,  two  caps  and  two  fuses  and 
a  can  of  soap  and  that  Steffen  carried  the  caps  and 
upon  being  questioned  how  Steffen  happened  to  have 
the  caps,  said  that  he,  Bosler,  had  asked  Steffen  what 
he  would  carry. 

Testimony  was  also  introduced  to  the  effect  that 
Steffen  was  left  outside  for  a  lookout  (Trans,  p.  66) 
and  that  Steffen  was  carrying  the  fuses  as  well  as  the 
caps  and  that  Steffen  took  them  and  put  them  in  his 
pocket  before  they  started  out. 

At  no  time  during  the  trial  was  Steffen's  presence 
at  the  scene  of  the  crime  denied,  but  all  three  defend- 
ants testified  that  Steffen  was  intoxicated  and  did  not 
know  what  was  going  on. 

ARGUMENT. 

The  authorities  are  practically  unanimous  to  the 
effect  that  in  criminal  cases  in  the  Federal  Courts 
the  introduction  of  evidence  by  a  defendant  consti- 
tutes the  waiver  of  a  motion  for  a  directed  verdict 
made  at  the  close  of  the  Government's  case,  but  this 
waiver  does  not  affect  the  right  of  the  defendant  to 
have  the  sufficiency  in  law  of  the  entire  record  con- 


sidered  upon  a  motion  to  direct  made  at  the  close  of 
all  the  testimony. 

Byrne  Fed.  Crim.  Proc.  section  311. 
16  Corpus  Juris  938,  Section  2305; 
Thlinket  Pkg.  Co.  vs.  U.  S.,  236  Fed.  109; 
Kasle  vs.  U.  S.,  233  Fed  878 
Gouldvs.  U.  S.,  209Fed.  730: 
Leyer  vs.  U.  S.,  183  Fed.  102: 
Kayevs.U.  S.,  177Fed.  147; 
Burton  vs.  U.  S.,  142  Fed.  57; 
Tucker  vs.  U.  S.,  224  Fed.  833. 

It  appears  from  the  above  authorities  that  in  re- 
viewing the  decision  of  the  District  Court,  the  Gov- 
ernment's evidence  is  not  segregated  frofn  the  re- 
mainder of  the  testimony  and  examined  to  see 
whether  or  not  it  is  sufficient  to  form  a  basis  for  a 
verdict  of  guilty,  but  on  the  contrary  the  entire  record 
is  considered  and  if  evidence  is  introduced  by  the  de- 
fense which  tends  to  prove  a  material  allegation  in 
the  indictment  or  to  inculpate  any  of  the  defendants, 
then  that  evidence  also  is  to  be  considered 

In  the  case  of  Leyer  vs.  United  States,  cited  above, 
the  defendant  was  charged  with  having  committed 
perjury  in  statements  made  by  him  under  oath  as  to 
his  property  upon  executing  a  bail  bond.  The  par- 
ticular statement  was  his  declaration  that  on  June 
23,  1909,  the  day  he  executed  the  bail  bond,  he  was 
the  owner  in  fee  simple  of  certain  premises,  giving 
the  street  address  of  the  premises.  The  prosecution 
having  proved  the  statement  introduced  a  deed  exe- 
cutd  by  the  defendant  on  May  13,  1909,  and  recorded 
July  20,  1909,  which  deed  purported  to  convey  by 
metes  and  bounds  certain  lots;  the  deed,  however,  did 
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not  give  the  street  numbers  of  the  lots  and  no  evi- 
dence identifying  the  land  described  in  the  statement 
and  the  land  described  in  the  deed  was  introduced. 
Thereupon,  defendant's  counsel  moved  the  court  to 
acquit  the  defendant  on  the  ground  of  insufficient  evi- 
dence. The  motion  was  denied  and  exception  re- 
served. 

It  will  thus  be  seen  that  the  Government's  chain 
of  proof  was  defective  in  that  it  had  proved  that  de- 
fendant had  executed  a  deed  to  property  on  May  13, 
1909,  but  had  failed  to  prove  that  the  deed  had  been 
delivered  and  title  passed  prior  to  the  time  when  the 
defendant  swore  that  he  owned  it.  Since  it  had  not 
been  recorded  until  nearly  a  month  later,  it  might 
fairly  be  inferred  that  it  had  not  been  delivered  until 
after  he  had  made  the  affidavit  upon  which  the  title 
was  found.  The  defendant,  however,  did  not  stand 
upon  his  exception  but  proceeded  to  put  on  evidence 
in  defense. 

At  the  close  of  the  entire  case,  motion  to  acquit 
was  again  made  and,  upon  its  denial,  was  relied  upon 
in  the  prosecution  of  writ  of  error.  The  defendant's 
own  testimony  removed  any  question  as  to  the  ident- 
ity of  the  parcels  of  land  mentioned  in  the  deed  with 
the  land  described  in  the  affidavit  and  testimony  was 
introduced  by  the  defendant  to  the  effect  that  it  was 
delivered  on  the  same  date  as  executed.  The  Appel- 
late Court  in  considering  the  case,  decided  that  the 
defendant  had  himself  supplied  the  missing  link  in 
the  Government's  chain  of  evidence  and  that  there 
was  therefore  sufficient  evidence  to  go  to  the  Jury. 

In  the  case  at  bar,  we  are  not  interested  at  this 
time  in  the  question  as  to  whether  or  not  at  the  close 
of  the  Government's  case,  there  was  sufficient  evi- 


dence  to  warrant  submitting  the  case  as  to  this  de- 
fendant to  the  Jury.  What  we  are  now  concerned  in 
is  whether  or  not  all  of  the  evidence,  both  that  sub- 
mitted by  the  Government  and  that  by  the  defense, 
taken  as  a  whole,  was  sufficient  to  warrant  its  con- 
sideration by  a  jury.  We  have  these  facts:  First,  a 
Post  Office  substation  was  located  within  the  door 
the  defendants  were  trying  to  force.  Second:  The  de- 
fendant Steffen  carried  wnth  him  to  the  scene  of  the 
crime,  caps  and  fuses  to  be  used  in  exploding  the  safe. 
Third:  After  the  arrival  at  the  scene  of  the  offense, 
he  acted  as  lookout.  Fourth:  Conflicting  testimony  is 
offered  as  to  the  sobriety  of  the  defendant  at  the  time. 

The  Government's  testimony  was  to  the  effect 
that  he  was  sober.  Testimony  for  the  defense  claimed 
that  he  was  so  intoxicated  that  he  did  not  know  what 
he  was  doing.  The  whole  question  arising  out  of  the 
testimony  is  whether  the  defendant  Steffen  was  so 
intoxicated  he  did  not  know  what  he  was  doing  or 
what  the  plan  of  his  associates  was.  Upon  that  par- 
ticular point,  there  is  conflicting  evidence  and  it  be- 
ing a  question  of  fact  and  not  of  law,  we  contend  that 
it  was  properly  submitted  to  the  jury  for  their  de- 
cision. If  no  defense  had  been  offered  and  the  de- 
fendant had  rested  at  the  conclusion  of  the  Govern- 
ment's testimony,  there  might  have  been  more  merit 
to  his  contention,  but,  as  in  the  Leyer  case,  the  de- 
fense supplied  many  elements  that  were  lacking  in 
the  Government's  case. 

We,  therefore,  respectfully  submit  that  the  Court 
ruled  properly  in  refusing  to  direct  a  verdict  of  not 
guilty  to  the  defendant  Steffen  and  that  the  trial 
court's  action  should  be  affirmed. 
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Respectfully  submitted, 

JOHN  S.  COKE, 

United  States  Attorney, 

THOS.  H.  MAGUIRE, 
Assistant  United  States  Attorney. 
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F.-l  Equity. 

United  States  of  America,  ss. 

To  C.  M.  Thompson,  O.  M.  Thompson,  E.  O.  Thomp- 
son,   co-partners    doing   business   under   the    firm 
name  of  Thompson  Brothers,  H.  B.  Vogel,  J.  B. 
Hill,  and  the  County  of  Fresno,  a  body  politic  and 
corporate  of  the  state  of  California,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  United   States   Circuit  of  Appeals   for  the 
Ninth  Circuit,  to  be  held  at  the  City  of  San  Francisco, 
in  the  State  of  California,  on  the  22nd  day  of  De- 
cember A.  D.  1922,  pursuant  to  order  allowing  an  ap- 
peal entered  in  the  Clerk's  Office  of  the  District  Court 
of  the  United  States,  in  and  for  the  Southern  District 
of  California,  Southern  Division,  in  that  certain  suit 
in  Equity   F-1    wherein  you   are   defendants   and   ap- 
pellees and  Warren  Brothers  Company,  a  corporation, 
complainants  and  appellants,  and  you  are  ordered  to 
show  cause,  if  any  there  be,  why  the  order  and  de- 
cree of  said  Court  made  and  entered  June   1,    1922, 
against    said    appellants    in    the    said    order    allowing 
appeal  mentioned,  should  not  be  corrected,  and  speedy 
justice  should  not  be  done  to  the  parties  in  that  be- 
half. 

WITNESS,  the  Honorable  Benjamin  F.  Bledsoe 
United  States  District  Judge  for  the  Southern 
District  of  California,  this  23rd  day  of  Novem- 
ber, A.  D.  1922,  and  of  the  Independence  of  the 
United  States,  the  one  hundred  and  forty-seventh. 

Bledsoe 
U.    S.    District   Judge    for   the    Southern   District    of 
California. 


C.  M.  Thompson  et  al. 


Received   a   copy   of  the   within   Citation  this   24th 
day  of  November,    1922. 

Frederick  S.  Lyon 
Leonard  S.  Lyon 
Ray  C.  Wakefield 
SoHcitors  and  Attorneys  for  Defendants. 
FILED  NOV.  27   1922     CHAS.   N.  WILLIAMS 
Clerk  By  W.  J.  Tufts  E.  R.  Bk. 


UNITED  STATES  DISTRICT   COURT 

FOR   THE   SOUTHERN   DISTRICT   OF 

CALIFORNIA  SOUTHERN  DIVISION 

WARREN  BROTHERS  COMPANY, 
a  corporation, 

Plaintiff, 
vs. 
C.  M.  THOMPSON,  O.  M.  THOMP- 
SON, E.  O.  THOMPSON,  copart- 
ners doing  business  under  the  firm 
name  and  style  of  THOMPSON 
BROS.:  H.  E.  VOGEL  and  J.  B. 
HILL, 

Defendants. 


IN  EQUITY 
No.  F  1  Eq. 


To  the  Honorable  Judges  of  the  United  States  District 
Court    for   the    Southern   District    of    California, 
Southern  Division: 
Warren  Brothers  Company,  a  corporation  duly  or- 
ganized under  the  laws  of  the  State  of  West  Virginia, 
a  citizen  of  the  United  States  and  of  said  State  of 
West  Virginia,  and  having  a  principal  place  of  business 
in  the  City  of  Boston,  State  of  Massachusetts,  brings 
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this  Bill  of  Complaint  against  C.  M.  Thompson,  O.  M. 
Thompson,  E.  O.  Thompson,  copartners  doing  business 
under  the  firm  name  and  style  of  Thompson  Bros., 
all  citizens  of  the  State  of  California,  and  resident  and 
inhabitant  of  the  County  of  Fresno,  State  of  Cali- 
fornia; H.  E.  Vogel  and  J.  B.  Hill,  both  citizens  of 
California,  and  both  resident  and  inhabitant  of  the 
County  of  Fresno,  State  of  California. 

And  thereupon  your  orator  complains  and  says : 

-I- 

That  heretofore  and  prior  to  the  28th  day  of  June, 
1909,  one,  Edwin  C.  Wallace,  a  citizen  of  the  United 
States,  became  and  was  original,  first  and  sole  inventor 
of  a  new  and  useful  improvement  in  street  pavements 
not  known  or  used  by  others  in  this  country  before 
his  invention  or  discovery  thereof,  more  than  two  years 
prior  to  his  application  for  Letters  Patent  of  the 
United  States,  and  not  in  public  use  or  on  sale  in  this 
country  for  more  than  tw^o  years  prior  to  his  said 
application  for  Letters  Patent  and  not  abandoned;  and 
that  thereupon  he  made  application  to  the  Commis- 
sioner of  Patents  of  the  United  States  in  due  form  of 
Law  for  Letters  Patent  of  the  United  States,  where- 
upon such  proceedings  were  had  that  upon  the  31st 
day  of  May,  1910,  Letters  Patent  of  the  United  States, 
No.  959,976,  duly  signed  and  sealed,  were  issued  to 
the  said  Edwin  C.  Wallace,  whereby  there  was  granted 
to  him,  his  heirs  and  assigns,  the  exclusive  right  to 
make,  use  and  vend  said  invention  throughout  the 
United  States  and  the  territories  thereof  for  the  term 
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of  seventeen  years  from  the  date  of  said  Letters 
Patent,  as  will  more  fully  appear  from  said  Letters 
Patent,  or  a  certified  copy  thereof,  a  printed  Patent 
Office  copy  of  the  specifications,  drawings  and  claims 
forming  a  part  of  said  Letters  Patent  being  hereto 
attached  and  marked  "Exhibit  No.  L" 

-II- 

That  thereafter,  to  wit,  on  the  first  day  of  April, 
1912,  by  an  instrument  in  writing  duly  recorded  in 
the  United  States  Patent  Office,  said  Edwin  C.  Wal- 
lace assigned  to  your  orator  the  entire  right,  title  and 
interest  in  and  to  said  Letters  Patent,  as  will  more 
fully  appear  from  said  assignment,  and  your  orator 
hereby  makes  profert  of  the  same,  or  a  certified  copy 
thereof,  a  typewritten  copy  of  the  same  being  hereto 
attached  and  marked  "Exhibit  No.   2." 

-III- 

And  your  orator  further  shows  unto  your  Honors 
that  it  is  now  the  sole  owner  of  said  Letters  Patent 
and  all  rights  of  action  thereunder,  and  is  entitled  to 
all  damages  occasioned  by  the  infringement  of  said 
Letters  Patent  and  is  by  law  entitled  to  sue  for  and 
receive  the  same  to  its  own  use. 

-IV- 

That  said  Composite  Pavement  was  a  new  and  use- 
ful invention,  which  was  neither  known  nor  used  by 
others  in  this  country  before  the  invention  and  dis- 
covery thereof  by  the  said  Wallace,  and  which  was 
neither  patented  nor  described  in  any  printed  publica- 
tion in  this  or  any  foreign  country  before  the  inven- 
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tion  and  discovery  thereof  by  the  said  Wallace,  or 
more  than  two  years  before  his  application  for  United 
States  Letters  Patent  therefor,  and  at  the  time  of  his 
application  for  United  States  Letters  Patent  therefor, 
as  hereinafter  alleged  the  same  have  not  been  in 
public  use  or  on  sale  in  the  United  States  for 
more  than  two  years,  and  was  not  patented,  or 
caused  to  be  patented  by  him,  or  by  his  legal 
representatives  or  assigns  in  any  foreign  country 
upon  an  application  which  was  filed  more  than  twelve 
months  prior  to  the  filing  of  his  said  application  in  this 
country,   nor  had  the   same  been  abandoned  by  him. 

-V- 
Your  orator  further  shows  that  the  invention  cov- 
ered by  said  patent  is  of  great  commercial  value  and 
practical  utility  and  that  the  trade  and  public  generally 
have  acquiesced  in  the  validity  of  said  Letters  Patent 
and  recognized  the  rights  of  your  orator  under  the 
same,  and  many  cities  and  contractors  are  regularly 
paying  royalties  for  the  use  thereof,  and  that  if  your 
orator  can  receive  lawful  protection  against  infringers 
of  said  Letters  Patent  the  same  would  be  of  much 
value  to  it  and  large  profits  would  accrue  therefrom 
to  your  orator.  That  since  the  acquirement  by  your 
orator  of  the  aforesaid  rights  under  said  Letters  Pat- 
ent, your  orator  has  been  extensively  engaged  through- 
out the  United  States  in  the  manufacture  and  con- 
struction of  pavements  embodying  said  invention  and 
has  expended  large  sums  of  money  in  and  about  manu- 
facturing  pavements   under   said   Letters   Patent   and 
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in  further  introducing  said  improvement  into  actual 
use,  and  has  caused  such  pavements  to  be  extensively 
put  upon  the  market  and  has  expended  much  time, 
labor  and  money  in  respect  to  said  invention  in  intro- 
ducing the  same  to  the  public  and  has  created  a  great 
demand  and  large  market  therefor,  which  your  orator 
has  the  exclusive  right  to  supply  under  said  Letters 
Patent,  and  that  it  has  prepared  to  supply  the  said 
market  therefor  throughout  the  United  States.  That 
it  has  a  large  number  of  employees  engaged  in  the 
construction  of  said  pavements,  and  that  it  still  retains 
for  itself  and  its  licensees  the  exclusive  right  to  make, 
construct,  use  and  sell  said  pavements  embodying  the 
said  invention.  That  said  invention  has  proved  of 
great  value  and  that  your  orator  will  realize  great 
gains  and  profits  from  the  exclusive  enjoyment  of  said 
rights  if  the  infringement  by  these  defendants  herein- 
after more  particularly  referred  to  shall  be  prevented. 

-VI- 
That  the  County  of  Fresno,  a  corporation,  is  a  body 
corporate  and  politic  created  under   the   laws   of  the 
State  of  California. 

-vn- 

Your  orator  avers  that  the  County  of  Fresno,  in 
California,  by  motion  duly  approved,  adopted  specifica- 
tions No.  1  and  2,  as  presented  by  the  County  Surveyor 
for  "Part  of  Route  5,  Section  A",  Fresno  County 
Highway  System,  on  the  27th  day  of  September, 
1920.  That  in  and  by  said  specifications,  and  particu- 
larly by  Specifications  No.   1  thereof,  the  said  County 
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of  Fresno  adopted  specifications  governing  the  lay- 
ing of  so-called  "(Section  M)  Asphalt  Wearing  Sur- 
face, type  A"  for  said  part  of  Route  5,  Section  A, 
Fresno  County  Highway  System,  which  said  specifi- 
cations contained  the  inventions  covered  and  secured  by 
said  U.  S.  Letters  Patent  No.  959,976. 

And  your  orator  shows  that  the  specifications  No.  1, 
of  said  Fresno  County  specified  and  provided  for 
wearing  surface,  "Section  VII,  Asphalt  Wearing  Sur- 
face, type  B",  which  said  specifications  are  specifica- 
tions providing  for  the  construction  of  work  done  in 
the  past  in  the  said  County  of  Fresno,  in  the  State 
of  California,  under  said  Letters  Patent,  No.  959,976. 
And  your  orator  prays  that  said  specifications  No. 
1  may  be  deemed  and  taken  as  a  part  of  this  bill,  and 
to  the  original,  or  to  a  duly  authenticated  copy  thereof, 
now  in  your  orator's  possession,  and  in  the  Court  to 
be  produced,  your  orator  prays  leave  to  refer.  That 
a  copy  of  said  specifications  No.  1  is  set  out  in  "Ex- 
hibit 5",  hereto  attached,  being  a  portion  of  the  con- 
tract and  specifications  for  the  improvement  of  that 
portion  of  Fresno  County  Highway  System  indicated 
as  part  of  Route  5,  Section  A. 

-VIII- 

And  your  orator  avers  that  prior  to  the  entering 
into  of  the  said  contract  hereinafter  referred  to  by 
the  defendants  herein,  your  orator  did  file  with  the 
said  County  of  Fresno,  to  wit,  the  Board  of  Super- 
visors thereof,  a  Warrenite-Bitulithic  License  Mixture 
Agreement  of  date  of  October  1,   1920,  wherein  and 
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whereby  your  orator  did  offer  to  furnish  and  deliver 
to  the  said  County  of  Fresno  and  to  any  bidder  to 
whom  a  contract  might  be  awarded  and  who  would 
enter  into  a  contract  with  the  said  County  of  Fresno 
to  pave  the  roads  in  said  agreement  stated,  to  wit, 
Route  5,  Section  A,  with  Warrenite-Bitulithic  Pave- 
ment upon  the  terms  in  said  License  Mixture  Agree- 
ment stated.  And  your  orator  hereby  makes  profert 
of  said  Warrenite-Bitulithic  License  Mixture  Agree- 
ment of  October  1,  1920,  or  a  certified  copy  thereof, 
a  copy  thereof  being  hereto  attached  marked  ''Exhibit 
No.  3." 

-IX- 

And  your  orator  avers  that  the  said  Board  of  Su- 
pervisors of  said  Fresno  County,  by  motion  duly 
made  and  carried,  on  the  30th  day  of  September,  1920, 
caused  notice  to  contractors  to  be  published  invitin'; 
sealed  proposals  for  the  construction  of  work  on  said 
part  of  Route  5,  Section  A,  Fresno  County  Highway 
System.  That  said  notice,  among  other  things,  provided 
as  follows:  "Reference  is  hereby  made  to  that  certain 
license  mixture  agreement  for  the  sale  of  Warrenite- 
BituHthic  paving  mixture  on  file  in  the  office  of  the 
Board  of  Supervisors."  And  your  orator  hereby  makes 
profert  of  said  notice  to  contractors  of  date  of  Sep- 
tember 30,  1920,  or  a  certified  copy  thereof,  a  copy 
thereof  being  hereto  attached,  marked  "Exhibit  No.  4." 

And  your  orator  avers  that  the  defendant,  Thompson 
Bros.,  submitted  a  proposal  for  the  improvement  of 
that  portion  of  Fresno  County  Highway  System,  in- 
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dicated  as  part  of  Route  5,  Section  A,  and  was 
awarded  by  the  County  of  Fresno  a  contract  for  the 
performance  of  said  work. 

And  your  orator  further  shows  unto  your  Honors 
that  since  the  issuing  of  said  Letters  Patent,  and  be- 
fore the  commencement  of  this  suit,  the  County  of 
Fresno  and  the  defendants,  Thompson  Bros.,  well 
knowing  the  premises,  and  the  rights  and  privileges 
secured  to  your  orator  by  said  Letters  Patent,  but 
contriving  and  conspiring  to  injure  your  orator  and 
deprive  it  of  the  profits,  benefits  and  advantages  which 
might  otherwise  accrue  to  it,  have  entered  into  a 
contract  of  date  of  November  5,  1920,  for  laying  and 
using,  and  causing  the  making,  constructing,  laying 
and  using  of  large  areas  and  extents  of  pavement  and 
roadways  containing  the  invention  set  forth  in  said 
Letters  Patent,  to  wit :  That  portion  of  Fresno  County 
Highway  System  designated  as  part  of  Route  5,  Sec- 
tion A,  in  key  map  on  file  in  the  office  of  the  Board  of 
Supervisors  of  said  County,  and  in  the  office  of  the 
County  Surveyor,  306  Cory  Building,  Fresno,  Cali- 
fornia, said  roadway  being  that  portion  of  Black- 
stone  Avenue,  in  the  County  of  Fresno,  State  of  Cali- 
fornia, adjoining  the  city  boundary  of  the  City  of 
Fresno,  and  running  northerly  therefrom  for  a  dis- 
tance of  approximately  six  hundred  (600)  feet  from 
the  city  boundary,  and  in  violation  of  the  exclusive 
privileges  secured  thereby  to  your  orator  and  in  in- 
fringement of  said  Letters  Patent  No.  959,976.  That 
said  contract  was   duly   executed   by   said   County  of 


C.  M.  Thompson  et  al.  11 

Fresno,  by  Chris  Jorgensen,  Chairman,  Board  of  Su- 
pervisors, attested  by  D.  M.  Barnwell,  County  Clerk 
and  Ex-Officio  Clerk  of  the  Board  of  Supervisors. 
By  J.  R.  Schaefer,  deputy,  and  by  the  defendants, 
Thompson  Brothers,  C.  M.  Thompson,  O.  M.  Thomp- 
son, E.  O.  Thompson,  Contractor,  and  duly  filed  witl- 
the  said  County  of  Fresno,  where  it  still  remains  of 
record. 

That  in  accordance  with  the  terms  and  require- 
ments to  contractors  inviting  sealed  proposals  for 
improving  county  highway,  part  of  Route  5,  Section 
A,  and  in  accordance  with  the  terms  and  requirements 
of  said  contract  and  the  laws  of  the  State  of  California, 
the  said  defendants,  Thompson  Bros.,  By  O.  M. 
Thompson,  E.  O.  Thompson  and  C.  M.  Thompson, 
executed  their  BOND  FOR  THE  FAITHFUL  PER- 
FORMANCE OF  CONTRACT,  with  the  defendants 
H.  E.  Vogel  and  J.  B.  Hill  as  sureties  thereon,  in  the 
penal  sum  of  $900.00 ;  and  further,  the  said  defendants, 
Thompson  Brothers,  By  O.  M.  Thompson,  E.  O. 
Thompson  and  C.  M.  Thompson,  executed  their  BOND 
FOR  THE  SECURITY  OF  MATERIALMEN,  LA- 
BORERS AND  OHERS  to  the  County  of  Fresno, 
with  the  defendants  H.  E.  Vogel  and  J.  B.  Hill  as 
sureties  thereon  in  the  penal  sum  of  $1800.00. 

And  your  orator  hereby  makes  profert  of  said  pro- 
posal, contract,  specifications,  Bond  for  the  Faithful 
Performance  of  Contract,  and  Bond  for  the  Security 
of  Materialmen,  Laborers  and   Others,  or  a  certified 
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copy  thereof,   a   copy   thereof  being  hereto  attached, 
marked  "Exhibit  No.  5." 

-X- 

And  your  orator  further  avers  that  under  and  by  the 
terms  of  said  contract  and  bonds,  the  said  defendants 
have  contracted  and  agreed  and  undertaken  to,  and 
have  made,  used  and  sold  the  same  pavement  and 
structures  that  are  the  inventions  described  in  and 
claimed  by  your  orator  under  its  said  U.  S.  Letters 
Patent  No.  959,976,  embodying  and  using  in  said  pave- 
ment and  structure  the  several  inventions  covered  by 
said  patents  claimed  by  your  orator,  and  within  six 
years  prior  to  the  commencement  of  this  suit,  and  have 
entered  upon  said  part  of  Route  5,  Section  A,  Fresno 
County  Highway  System,  and  have  laid  down  the  said 
pavement  thereon. 

-XI- 

And  your  orator  further  shows  unto  your  Honors 
that  it  has  caused  due  notice  to  be  given  to  the  de- 
fendants of  the  infringement  of  the  letters  patent  of 
your  orator,  and  your  orator  is  informed  and  believes 
that  notwithstanding  the  said  knowledge  the  defend- 
ants have  made  and  committed  the  acts  of  infringement 
complained  of  against  the  whole  and  without  the  li- 
cense of  your  orator  upon  said  part  of  Route  5, 
Section  A,  Fresno  County  Highway  System,  and  that 
the  said  County  of  Fresno  is  planning  and  threatening 
to  commit  other  similar  acts  of  infringement,  greatly 
to  your  orator's  damage,  whereby  your  orator  will 
be  deprived  of  much  gain  and  profit  and  will  thereby 
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suffer  irreparable  damage  to  its  business  in  that  said 
infringement  will  induce  other  parties  to  infringe  and 
thereby  greatly  injure  your  orator's  business  and 
cause  it  great  damage  and  expense. 

-XII- 
Your  orator  further  shows  unto  your  Honors  that 
it  has  in  the  past  made,  manufactured  and  constructed 
for  and  to  the  use  of  said  County  of  Fresno,  large 
areas  of  said  pavement  in  accordance  with  the  im- 
provement set  forth  in  its  said  Letters  Patent,  and 
that  it  has  been  and  is  willing  and  able  to  make, 
manufacture  and  construct  for  and  to  the  use  of  said 
County  of  Fresno,  and  defendants,  C.  M.  Thomp- 
son, O.  M.  Thompson,  E.  O.  Thompson,  copartners 
doing  business  under  the  firm  name  and  style  of 
Thompson  Bros.,  H.  E.  Vogel  and  J.  B.  Hill,  all  such 
pavements  and  roadways  as  may  be  required  by  said 
defendants  in  accordance  with  the  improvements  set 
forth  in  said  Letters  Patent.  Your  orator  further 
shows  that  at  great  cost  and  expense  during  the 
period  of  ten  years  last  past  has  provided  and  built 
up  an  organization  of  men  educated  and  skilled  in  the 
manufacturing  of  pavements  of  the  kind  and  charac- 
ter specified  to  be  laid  in  said  contract  and  said  Let- 
ters Patent,  No.  9.59,976,  and  has  at  further  great  ex- 
pense established  laboratory  and  inspection  service  to 
insure  the  proper  laying  of  said  pavements,  and  that 
the  unlawful  infringement  by  said  defendants  will 
diminish  the  business  of  your  orator,  and  will  tend  to 
deprive   it   of  profits  and   advantages   to   which   it   is 
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entitled  and  to  incite  and  encourage  others  to  infringe 
upon  your  orator's  rights. 

-XIII- 

And  your  orator  avers  that  it  has  for  many  years 
last  past  been  engaged  in  the  business  of  manufactur- 
ing and  under  its  supervision  and  control  of  licensing 
the  manufacturing  and  laying  of  pavements  embodying 
the  claims  stated  in  said  Letters  Patent,  No.  959,-976, 
and  that  it  has  built  up  a  large  and  profitable  business 
in  that  behalf,  and  that  the  laying  of  said  pavement 
provided  for  in  said  contract  of  November  5,  1920, 
provided  to  be  laid,  will  result  in  great  and  irreparable 
injury  and  damage  to  your  orator  in  that  pavements 
heretofore  exclusively  manufactured  by  your  orator, 
or  under  the  supervision  and  direction  of  your  orator, 
will  be  attempted  to  be  laid  by  the  defendants  herein, 
and  under  the  false  claim  and  pretense  that  said  pave- 
ments are  pavements  manufactured  by  your  orator, 
or  under  the  supervision  and  direction  of  your  orator, 
or  laid  under  and  in  accordance  with  the  claims  stated 
in  said  Letters  Patent  No.  959,976,  to  the  great  injury 
and  damage  to  your  orator. 

-XIV- 

And  your  orator  avers  that  other  proceedings  are 
pending  before  the  municipal  officers  of  the  County  of 
Fresno  for  the  improvement  of  streets  under  said 
specifications  hereinabove  described,  as  "Specifications, 
Section  VI,  Asphalt  Wearing  Surface,  Type  A",  em- 
bodying and  necessitating  the  use  of  inventions  claimed 
by  your  orator  under  said  Letters  Patent  No.  959,976. 
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That  your  orator  on  account  of  its  being  the  owner  of 
said  patent  No.  959,976,  having  the  exclusive  right  to 
make,  use  and  sell  the  said  inventions  in  said  County  of 
Fresno,  and  the  State  of  California,  and  because  of 
its  investment  and  expenditures  in  introducing  the  use 
of  said  pavement,  is  able  and  ready  to  undertake  all 
such  work.  That  because  of  said  wrongful  claims 
and  threats  and  actions  of  said  defendants,  the  rights 
of  bidders  to  enter  into  such  contracts  and  to  per- 
form the  same  are  hindered  and  interfered  with,  and 
your  orator  will  lose  the  opportunity  of  getting  such 
work  so  proposed,  whereby  your  orator  suffers  great, 
special  and  irreparable  damage  and  injury.  That  be- 
cause of  said  wrongful  claims,  threats  and  actions 
of  said  defendants  to  do  said  work  without  first  ob- 
taining from  your  orator  a  license  or  permit  to  use 
said  patent  upon  the  terms  stated  in  the  offer  made 
to  the  County  of  Fresno,  or  to  any  contractor  who 
may  obtain  a  contract  from  said  County  to  do  said 
work  your  orator  will  suffer  great,  special  and  irre- 
parable damage  and  injury. 

-XV- 
And  your  orator  further  avers  that  the  infringement 
above  complained  of  by  the  defendants  is  a  great  and 
continuing  injury  to  it.  That  said  infringement  is 
interfering  with  the  business  of  making,  selling,  and 
using  and  licensing  others  to  make,  use  and  sell  pave- 
ments and  artificial  structures  described  and  claimed 
in  said  Letters  Patent  No.  959,976,  and  your  orator 
further  avers  that  unless  the  defendants  are  restrained 
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by  writ  of  injunction  issuing  out  of  this  Court,  the 
said  defendants  will  continue  to  infringe  said  patents 
and  will  induce  and  lead  others  to  infringe  said  pat- 
ents and  thereby  will  cause  irreparable  injury  to  your 
orator's  aforesaid  rights. 

YOUR  ORATOR,  THEREFORE,  PRAYS  YOUR 
HONORS  to  grant  unto  your  orator  a  decree  holding 
that  the  legal  and  equitable  title  to  said  patent  No. 
959,976  is  vested  in  your  orator;  that  said  patent  and 
the  claims  thereof  are  valid  and  infringed  by  the 
defendants;  a  preliminary  and  also  a  permanent  writ 
of  injunction  issuing  out  of  and  under  the  seal  of  this 
Honorable  Court,  directed  to  C.  M.  Thompson,  O.  M. 
Thompson,  E.  C.  Thompson,  co-partners  doing  business 
under  the  firm  name  and  style  of  Thompson  Bros., 
and  the  said  H.  E.  Vogel  and  J.  B.  Hill,  and  strictly 
enjoining  them,  and  each  of  them,  their  agents  and 
employees,  not  to  make,  use  or  sell,  or  cause  to  be  made, 
used  or  sold,  any  pavement  or  artificial  structure  which 
will  contain  or  employ  the  inventions  covered  and  se- 
cured by  the  claims  of  said  Letters  Patent  No.  959,976, 
or  any  of  them,  and  especially  enjoining  the  defend- 
ants, and  each  of  them,  and  their  agents  and  em- 
ployees, not  to  make,  use  or  sell,  or  cause  to  be  made, 
used  or  sold  upon  said  part  of  Route  5,  Section  A, 
in  the  County  of  Fresno,  any  pavement  or  artificial 
structure  which  will  contain  or  employ  the  said  inven- 
tions or  any  part  thereof. 

AND  YOUR  ORATOR  FURTHER  PRAYS  that 
the  defendants,  and  each  of  them,  by  a  decree  of  this 
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Court,  may  be  compelled  to  account  to  and  pay  to 
your  orator,  all  the  profits  which  they  may  have 
derived  from  any  making",  using  or  selling  of  any 
pavements  or  artificial  structures  covered  and  se- 
cured by  said  Letters  Patent,  No.  959,976,  and  that 
also  the  defendants,  and  each  of  them,  be  decreed  to 
pay  all  damages  which  your  orator  has  incurred  or 
shall  incur  upon  account  of  the  said  defendants'  in- 
fringement of  the  said  Letters  Patent,  No.  959,976, 
with  such  increase  thereof  as  shall  seem  meet. 

YOUR  ORATOR  FURTHER  PRAYS  that  the  de- 
fendants be  decreed  to  pay  the  cost  of  this  suit  and 
that  your  orator  may  have  such  other  and  further 
relief  as  the  equity  of  the  cause  or  the  statutes  of  the 
United  Stales  require  and  to  this  Court  may  seem  just. 

TO  THE  END  THEREFORE  that  the  defendants 
may,  if  they  can,  show  why  your  orator  should  not 
have  the  relief  prayed,  it  is  prayed  that  the  defendants, 
according  to  the  best  and  utmost  of  their  knowledge, 
remembrance,  information  and  belief,  make  full,  true, 
direct  and  perfect  answer  to  the  matters  hereinbefore 
stated  and  charged,  but  not  under  oath,  answer  under 
oath  being  hereby  expressly  waived;  and  to  the  end, 
therefore,  that  your  orator  may  have  such  recovery 
and  relief,  may  it  please  your  Honors  to  grant  unto 
your  orator,  not  only  a  writ  or  writs  of  injunction 
conformable  to  the  prayer  of  this  bill,  but  also  a 
writ  of  subpoena  ad  respondendum  issuing  out  of 
and  under  the  seal  of  this  Honorable  Court  and  di- 
rected to  the  said  defendants  C.  M.  Thompson,  O.  M. 
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Thompson,  E.  O.  Thompson,  co-partners  doing  busi- 
ness under  the  firm  name  and  style  of  Thompson  Bros., 
and  to  the  defendants  H.  E.  Vogel  and  J.  B.  Hill, 
sureties,  and  commanding  them,  and  each  of  them,  to 
appear  before  this  Court  then  and  there  to  answer  this 
bill  and  to  abide  by  such  decree  herein  as  to  this  Court 
shall  seem  just. 

WARREN  BROTHERS  COMPANY, 

By  John  Dearborn 


Prest. 
J.  M.  Head, 
9  Cambridge  St., 
Boston,  Mass. 

and 
Paul  S.  Honberger, 
629  Citizens  National  Bank  Bldg., 
Los  Angeles,  California. 
Solicitors  for  Complainant. 

Boston.  Feb.  4,  1921 

COMMONWEALTH  OF  MASSACHUSETTS, 
COUNTY  OF  SUFFOLK,       ss. 

Personally  appeared  John  Dearborn  and  made  oath 
that  he  is  President  of  Warren  Brothers  Company, 
Complainant  in  the  foregoing  bill;  that  he  has  read 
the  above  bill  by  him  subscribed  on  behalf  of  said 
company;  that  he  has  authority  to  affix  the  name  of 
said  company  thereto,  and  that  the  contents  of  said 
bill  are  true,  excepting  the  matters  therein  stated  on 
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information   and   belief,   and   as   to   those  matters  he 
beheves  them  to  be  true. 

Robert  Fowler 


(SEAL)  Notary  Public 

Commission  expires  March  7,  1924 
Robert  Fowler,  Notary  Public 

''Exhibit  No  2" 

ASSIGNMENT 

In  consideration  of  one  dollar  and  other  good  and 
valuable  considerations  to  me  in  hand  paid  by  Warren 
Brothers  Company,  of  Charleston,  West  Virginia,  a 
corporation  duly  organized  under  the  laws  of  the  State 
of  West  Virginia,  and  having  a  usual  place  of  business 
in  Boston,  Massachusetts,  the  receipt  whereof  is  hereby 
acknowledged,  I  have  assigned,  sold,  set  over  and  con- 
veyed and  by  these  presents  do  assign,  set  over  and 
convey  unto  the  said  Warren  Brothers  Company  all 
the  right,  title  and  interest  in  and  to  Letters  Patent  of 
the  United  States,  No.  959,976,  dated  May  31,  1910, 
granted  to  me  for  an  Improvement  in  Composite  Pave- 
ments, and  the  invention  therein  described,  the  same 
together  with  all  reissues  and  extensions  thereof  to 
be  held  and  enjoyed  by  the  said  Warren  Brothers  Com- 
pany, its  successors  and  assigns,  to  the  full  end  of  the 
term  of  said  Letters  Patent  and  for  the  term  or  terms  of 
any  and  all  reissues  and  extensions  thereof  as  fully 
and  entirely  as  I  would  have  held  and  enjoyed  the 
same  had  this  assignment  and  sale  not  been  made. 
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IN  WITNESS  WHEREOF  I  have  hereunto  set  my 
hand  and  seal  this  1st  day  of  April,  1912. 

(Signed)     E.  C.  Wallace     (Seal) 


In  the  presence  of 

(Signed)   Ralph  L.  Warren 

(Signed  Charles  S.  Graham 

COMMONWEALTH  OF  MASSACHUSETTS  ) 
COUNTY  OF  SUFFOLK,     ss.  ) 

Personally    appeared    Edwin    C.    Wallace    and    ac- 
knowledged the  above  instrument  to  be  his   free  act 
and  deed  before  me,  this  1st  day  of  April,  1912. 
(Signed)      Charles   H.   Pindell 
Notary  Public.     (SEAL) 

"EXHIBIT  No.  3" 

WARREN  BROTHERS  COMPANY 

WARRENITE-BITULITHIC  LICENSE  MIXTURE 

AGREEMENT  FOR  CALIFORNIA 


Boston,  Mass.,  October  1,  1920. 
TO  THE  HONORABLE  BOARD  OF  SUPERVIS- 
ORS OF  THE  COUNTY  OF  FRESNO,  FRESNO 
COUNTY,  CALIFORNIA. 
GENTLEMEN:— 

Whereas,  it  is  deemed  advisable  by  the  Board  of 
Supervisors  of  the  County  of  Fresno,  State  of  Cali- 
fornia, that  portions  of  the  Fresno  County  Highway 
System  respectively  indicated  as  follows,  to  wit : 
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Route  5, — Section  "A" 
as  specified  in  the  proceedings  relative  thereto  of  the 
said  County  of  Fresno,  be  paved  with  the  WARREN- 
ITE-BITULITHIC  pavement,  under  and  in  accordance 
with  WARRENITE-BITULITHIC  pavement  specifi- 
cations adopted  September  27,  1920,  of  the  said  County 
of  Fresno,  copy  of  which  is  attached  hereto  and  is 
hereby  made  a  part  hereof,  and 

Whereas,  the  said  improvement  requires  the  use  of 
certain  patents,  and 

Whereas,  competitive  bidding  in  the  letting  of  con- 
tracts is  deemed  advisable,  in  order  to  provide  for 
such  competitive  bidding,  and  to  secure  the  adoption 
of  WARRENITE-BITULITHIC  as  the  kind  of  pave- 
ment to  be  constructed  on  said  roadways;  and 

Whereas,  the  undersigned  WARREN  BROTHERS 
COMPANY  is  the  owner  of  all  such  patents; 

Therefore,  for  the  consideration  hereinafter  named, 
and  in  and  for  the  consideration  of  the  adoption  by  the 
County  of  Fresno  of  such  proceedings  as  may  be 
necessary  to  provide  for  the  improvement  of  the  above 
named  roadways  in  accordance  with  the  above  named 
specifications  and  as  specified  in  the  proceedings 
relative  thereto  of  said  County  of  Fresno; 

WARREN  BROTHERS  COMPANY  hereby  pro- 
poses and  agrees  to  furnish  to  the  County  of  Fresno 
and  to  any  bidder  to  whom  a  contract  or  contracts 
may  be  awarded  to  improve  any  of  the  above  sections 
specified  and  who  shall  enter  into  a  contract  or  con- 
tracts with  said  County  of  Fresno  to  pave  said  road- 
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ways  or  any  section  or  part  thereof  with  the  WAR- 
RENITE-BITULITHIC  pavement,  at  any  time  within 
four  (4)  months  from  this  date,  or  at  any  time  there- 
after until  this  ofifer  is  withdrawn,  the  following  ma- 
terial ready  for  use,  as  specified  and  required  under 
and  by  said  specifications,  and  service,  with  the  right 
to  use  any  or  all  of  the  patents,  trade  marks,  or  trade 
names  now  owned  or  which  may  hereafter  be  owned 
by  WARREN  BROTHERS  COMPANY,  necessary  to 
lay  said  pavement. 

1.  The  necessary  mixture  for  the  wearing  surface 
prepared  under  the  patents  of  WARREN  BROTH- 
ERS COMPANY,  and  is  accordance  with  the  said 
specifications  of  the  County  of  Fresno,  delivered  hot 
in  wagons  of  the  contractor  at  the  WARRENITE- 
BITULITHIC  mixing  plant  located  zuith  an  average 
haul  of  ten  (10)  miles  to  the  work  to  be  performed. 

2.  An  expert,  who  will  give  advice  as  to  the  build- 
ing of  such  pavement,  will  be  furnished  to  the  County 
or  Contractor  at  the  expense  of  Warren  Brothers 
Company. 

3.  Daily  examinations  of  the  mixture  as  delivered 
on  the  roads  will  be  made  at  the  Laboratory  of  Warren 
Brothers  Company;  said  samples  to  be  sent,  prepaid,  to 
the  Laboratory  of  Warren  Brothers  Company,  Pot- 
ter Street,  East  Cambridge,  Mass.,  or  #289  East 
Salmon  Street,  Portland,  Ore.,  by  the  County  or  the 
Contractor. 

The  price  at  which  said  material  and  service  are 
offered  to  said  County  of  Fresno  and  to  all  contractors 
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who  make  a  bid  on  WARRENITE-BITULITHIC 
pavement  to  improve  any  of  the  above  specified  sec- 
tions of  said  roadway,  and  who  may  enter  into  a  con- 
tract or  contracts  to  pave  said  roadways  with  said 
WARRENITE-BITULITHIC  pavement  is  Nine  Dol- 
lars and  Seventy-five  Cents  ($9.75)  per  ton  of  surface 
mixture  furnished,  as  provided  by  the  specifications 
for  the  construction  of  said  work. 

It  is  understood  that  if  on  account  of  war  conditions 
or  by  reason  of  strikes,  fire,  flood,  the  common  enemy 
or  for  any  other  cause  beyond  the  control  of  Warren 
Brothers  Company,  it  is  unable  after  the  exercise 
of  reasonable  diligence,  to  secure  the  shipment  of  ma- 
terials or  procure  the  necessary  labor  for  doing  the 
work,  that  a  length  of  time  will  be  granted  to  Warren 
Brothers  Company  in  which  to  comply  with  this  offer, 
corresponding  to  the  length  of  time  during  which  it 
was  unable,  for  any  of  the  above  causes,  to  proceed 
with  its  undertaking. 

The  execution  of  any  contract  or  contracts  for  the 
said  work  on  the  said  roadways  or  any  section  thereof, 
by  the  successful  bidder  and  the  said  Board  of  Super- 
visors shall  be  deemed  by  WARREN  BROTHERS 
COMPANY  to  be  an  acceptance  of  the  proposal  by 
the  said  County  and  by  the  Contractor  and  shall  bind 
the  undersigned  WARREN  BROTHERS  COM- 
PANY to  this  agreement  as  to  any  such  contract  or 
contracts  entered  into. 

The  word  ^'Contractor"  as  used  herein  shall  be 
deemed  to  include  not  only  such  successful  bidder  with 
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whom  such  a  contract  may  be  made  and  entered  into, 
but  also  any  person,  firm  or  corporation,  who  may 
succeed  to  or  do  work  under  any  such  contract  or  con- 
tracts entered  for  any  said  work. 

Respectfully  submitted, 

WARREN  BROTHERS  COMPANY 

By  Bernard   Benfield 


Managing  Agent  in  California. 
"Exhibit  No  4" 

NOTICE  TO  CONTRACTORS. 

Sealed  proposals,  addressed  to  the  board  of  supervis- 
ors of  the  county  of  Fresno,  state  of  California,  and 
endorsed  ''Proposals  for  Improving  a  Part  of  County 
Highway  Route  5,  Section  A,"  will  be  received  by  the 
said  board  at  its  office,  in  the  court  house,  until  2 
o'clock  p.  m.,  on  the  22nd  day  of  Octoer,  1920,  and 
at  that  time  and  place  will  be  publicly  opened  and  read. 

Said  sealed  proposals  may  be  upon  any  one  or  both 
of  the  specifications  indicated  as  "Specifications  No.  1" 
and  "Specifications  No.  2,"  adopted  September  27th, 
1920,  by  the  said  board  of  supervisors  for  the  construc- 
tion of  said  Route  and  section  and  according  to  the 
plan  and  profile  adopted  September  27th,  1920,  by 
said  board. 

All  proposals  by  each  bidder  must  be  made  upon 
blank  forms  to  be  obtained  from  the  clerk  of  the  board 
of  supervisors,  or  at  the  office  of  the  county  surveyor 
in  the  Cory  building,  Fresno;  said  proposals  must  give 


C.  M.  Thompson  et  al.  25 

the  prices  proposed,  both  in  writing  and  figures,  and 
must  be  signed  by  the  bidder,  with  his  address,  and 
must  be  enclosed  under  one  seal. 

Each  bid  or  set  of  bids  is  to  be  presented  under 
sealed  cover  and  shall  be  accompanied  by  a  certified 
check  made  payable  to  the  county  of  Fresno,  for  an 
amount  equal  to,  or  in  excess  of  ten  per  cent  of  the 
amount  of  the  greatest  of  said  bids,  and  no  bid  shall 
be  considered  unless  such  check  is  enclosed  therewith. 
Should  the  successful  bidder  to  whom  the  contract 
is  awarded  fail  to  execute  the  same,  such  check  shall 
be  forfeited  to  the  county  of  Fresno,  and  the  same 
shall  be  the  property  of  said  county.  All  other  cer- 
tified checks  will  be  returned  to  the  unsuccessful  bid- 
ders who  submitted  the  same. 

A  common-law  bond  will  be  required  for  the  faith- 
ful performance  of  the  contract  in  such  sum  as  shall 
be  fixed  by  the  board  of  supervisors  of  the  county, 
after  the  bids  are  opened;  said  sum  shall  not  be  less 
than  one-fourth  of  the  estimated  total  amount  of  the 
contract;  and  a  further  bond  in  a  sum  equal  to  one- 
half  of  the  estimated  total  amount  of  the  contract  must 
be  furnished  as  required  by  the  terms  of  an  act  entitled, 
"An  act  to  secure  the  payment  of  the  claims  of  per- 
sons employed  by  contractors  upon  public  works,  and 
the  claims  of  persons  who  furnish  materials,  supplies, 
teams,  implements  or  machinery  used  or  consumed  by 
such  contractors  in  the  performance  of  such  works, 
and  prescribing  the  duties  of  certain  public  officers 
with  respect  thereto"     Approved  May  10,  1919. 
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The  contractor  to  whom  the  contract  may  be 
awarded  will  be  required  to  appear  at  the  office  of  the 
board  of  supervisors,  with  the  sureties  or  surety  of- 
fered by  him,  and  execute  the  contract,  within  ten 
days  (not  including  Sunday)  from  the  date  of  his 
notification  of  such  award.  In  case  of  failure  or 
neglect  so  to  do,  he  will  be  considered  as  having 
abandoned  it,  and  said  forfeiture  of  said  check  will 
operate. 

Bidders  must  satisfy  themselves  as  to  the  accuracy 
of  the  plans,  profiles,  cross  sections,  estimates,  and  all 
other  matters  which  may  influence  the  prices  set  forth 
in  their  proposals. 

The  work  to  be  done  under  these  specifications  shall 
be  completed  on  or  before  March  1,  1921.  Reference 
is  hereby  made  to  that  certain  license  agreement  for 
the  sale  of  Warrenite-Bitulithic  Paving  Mixture,  on 
file  in  the  office  of  the  board  of  supervisors. 

All  bids  are  to  be  compared  on  the  basis  of  the 
county  surveyor's  estimate  of  the  quantities  of  work 
to  be  done,  as  follows: 

"SPECIFICATIONS  NO.   1." 

Item  1.  220  cubic  yards  of  earthwork  without  classi- 
fication. 

Item  2.  cubic  yards  of  Portland  cement  con- 
crete base. 

Item  3. square  feet  of  asphalt  wearing  sur- 
face, Type  A. 

Item  4.  square  feet  of  asphalt  wearing  sur- 
face, Type  B. 


Item  5. 
merit. 
Item  6. 
Item  7. 
Item  8. 

Item  1. 
fication. 

Item  2.    — 
Crete  base. 

Item  3.    — 
face,  Type  A. 

Item  4.    — 
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11,754  square  feet  of  asphalt  concrete  pave- 

square  feet  of  bituminous  macadam. 

Total  of culverts. 

Total  of linear  feet  of  railing. 

"SPECIFICATIONS  NO.  2." 

220  cubic  yards  of  earthwork  without  classi- 


cubic  yards  of  Portland  cement  con- 

square  feet  of  asphalt  wearing  sur- 

square  feet  of  asphalt  wearing  sur- 
face, Type  B. 

Item  5.     11,754  square  feet  of  asphalt  concrete  pave- 


ment. 
Item  6. 
Item  7. 
Item  8. 


square  feet  of  bituminous  macadam. 

Total  of culverts. 

Total  of linear  feet  of  railing. 


The  foregoing  quantities  are  aproximate  only,  being 
given  as  a  basis  for  the  comparison  of  bids,  and  the 
county  surveyor  does  not  expressly  or  by  implication 
agree  that  the  actual  amount  of  work  will  correspond 
therewith,  but  reserves  the  right  to  increase  or  de- 
crease the  amount  of  any  class  or  portion  of  the  work, 
as  may  be  deemed  necessary  or  expedient  by  the  said 
board. 

Plans,  profiles  and  cross-sections  may  be  examined 
and  blank  forms  of  specifications  and  contracts  may 
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be  obtained  at  the  office  of  tlie  county  surveyor,  Cory 
building,  Fresno. 

Should  copies  of  any  maps,  plans,  profiles,  or  cross- 
sections  be  desired,  they  will  be  furnished  at  the  actual 
cost  of  blueprinting. 

The  right  is  reserved  to  reject  any  and  all  pro- 
posals, or  to  accept  the  proposals  deemed  best  for  the 
county  of  Fresno. 

It  is  understood  that  the  contract  will  be  awarded 
as  a  whole. 

BOARD  OF  SUPERVISORS  OF  THE  COUNTY 
OF  FRESNO,  STATE  OF  CALIFORNIA, 
By  Chris  Jorgensen,  Chairman. 
(Seal)  Attest:     D.  M.  BARNWELL. 

County  Clerk  and  ex-Officio  Clerk  of  the  Board  of 
Supervisors  B.  J.  R.  Schaffer,  Deputy.  Fresno, 
California,  September  27th,   1920. 

"Exhibit  No  5" 

SPECIFICATION  No  1 

COUNTY   OF   FRESNO 

STATE  OF  CALIFORNIA 

BLANK  FORMS, 

CONTRACT 

AND 

SPECIFICATIONS 

FOR  THE  IMPROVEMENT  OF  THAT  PORTION 

OF  TFIE 

FRESNO  COUNTY  HIGHWAY  SYSTEM 

INDICATED  AS 
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Part  of  ROUTE  5,  SECTION  A 

ADOPTED  BY  THE  BOARD  OF  SUPERVISORS 
19.... 

D.  M.  BARNWELL, 

County  Clerk  and  ex-Officio   Clerk  of  the   Board  of 
Supervisors. 

By Deputy- 
Contract  No 

PROPOSAL 
FOR  THE  IMPROVEMENT  of  that  portion  of  the 
Fresno  County  Highway  system  indicated  as  Part  of 
Route  5,  Section  A. 

BOND    ISSUE    OF    1919 
COUNTY    OF    FRESNO 
To  the  Honorable  Board  of  Supervisors, 
Of  the  County  of  Fresno: 

The  undersigned,  as  bidder,  declares  that  the  only 
persons  or  parties  interested  in  this  proposal  as  princi- 
pals, are  those  named  herein ;  that  this  proposal  is  made 
without  collusion  with  any  other  person,  firm  or  cor- 
poration; that  he  has  carefully  examined  the  location 
of  the  proposed  work,  the  annexed  proposed  form  of 
contract  and  the  plans  therein  referred  to;  that  he 
proposes  and  agrees,  if  this  proposal  is  accepted,  that 
he  will  contract  with  the  Board  of  Supervisors  of 
Fresno  County,  in  the  form  of  the  contract  annexed 
hereto,  together  with  bonds  in  the  form  annexed  hereto, 
to  provide  all  necessary  machinery,  tools,  apparatus, 
and  other  means  of  construction,  and  to  do  all  the 
work  and   furnish  all  materials  specified  in  the  con- 
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tract,  in  the  manner  prescribed,  and  according  to  the 
requirements  of  the  County  Surveyor  as  therein  set 
forth ;  that  he  will  complete  the  contract  on  or  before 
March  1,  1921  and  that  he  will  take  in  full  payment 
therefor,  the  following  sums,  to-wit: 

ITEM  1.  For  grading  roadway,  including  all  neces- 
sary grubbing,  clearing,  cutting,  filling  and  shaping  of 
every  description,  and  all  work  incidental  thereto,  the 
sum  of  Two  and  no/100  Dollars  ($2.00),  per  cubic 
yard  of  earthwork. 

ITEM  2.  For  all  Portland  cement  concrete  base  in 
place,  including  the  preparation  of  subgrade,  and  all 

work   incidental   thereto,   the   sum   of Dollars, 

($ )   per  cubic  yard. 

ITEM  3.  For  all  asphalt  wearing  surface,  Type 
A,  in  place,  including  all  work  incidental  thereto  (no 
royalties  or  other  charges   for  patented  materials   or 

processes  being  included),  the  sum  of Dollars, 

($ )  per  square  foot. 

ITEM  4.  For  all  asphalt  wearing  surface,  Type  B, 
including  all  work  incidental  thereto  (no  royalties  or 
other  charges  for  patented  materials  or  processes  be- 
ing included),  the  sum  of Dollars,   ($ ) 

per  square    foot. 

ITEM  5.  For  all  asphalt  concrete  pavement,  includ- 
ing the  preparation  of  subgrade,  and  all  work  in- 
cidental thereto  (no  royalties  or  other  charges  for 
patented  materials  or  processes  being  included),  the 
sum  of  Twenty  five  and  9/10  cents  Dollars,  ($.259) 
per   square   foot- 

ITEM  6.     For  all  bituminous  macadam,   including 
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the  preparation  of  subgrade,  and  all  work  incidental 

thereto,    the   sum   of Dollars,    ($ )    per 

squae  foot. 

ITEM  7.  For  a  total  of culverts,  as  indi- 
cated on  plans,  all  in  place,  including  all  work  inci- 
dental thereto,  a  total  sum  of Dollars,  ($ ) 

ITEM  8.  For  a  total  of linear  feet  of  rail- 
ing, as  indicated  on  plans,  including  all  work  incidental 
thereto,  a  total  sum  of Dollars   ($ ). 

Accompanying  this  proposal  is  a  certified  check  in 
the  sum  of  $400.00,  being  equal  to,  or  in  excess  of 
ten  per  cent  of  the  total  amount  of  said  proposal. 

If  this  proposal  shall  be  accepted  and  the  under- 
signed shall  fail  to  contract  as  aforesaid  and  to  give 
the  two  bonds,  as  described  in  the  "Notice  to  Con- 
tractors," and  in  the  blank  forms  of  contract  and  bonds 
annexed  hereto,  with  surety  or  sureties  satisfactory  to 
the  Board  of  Supervisors,  within  ten  days  (not  includ- 
ing Sunday)  from  the  date  of  the  mailing  of  a  notice 
from  the  Board  of  Supervisors  to  him,  according  to  the 
address  herewith  given,  that  the  contract  is  ready  for 
signature,  the  said  Board  may,  at  its  option,  determine 
that  the  bidder  has  abandoned  the  contract,  and  there- 
upon this  proposal  and  acceptance  thereof  shall  be  null 
and  void,  and  the  forfeiture  of  such  security  accom- 
panying this  proposal  shall  operate  as  and  the  same 
shall  be  the  property  of  the  County  of  Fresno. 

Thompson  Bros 

Signature  of  bidder  By  C.  M.  Thompson 

Business  address    2150  G  St.  Fresno 
Place  of  residence     Fresno,  Cal 
Date    10/22/20,    19... 
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The  full  names  and  residences  of  all  the  persons  and 
parties  interested  in  the  foregoing  proposal  as  prin- 
cipals are  as  follows: 

(Notice — Give  first  and  last  names  in  full;  in  case 
of  corporations  give  names  of  president,  treasurer  and 
manager,  and  in  case  of  partnership  give  the  names 
of  the  individual  copartners.) 
Claude  M.  Thompson 
Eugene  O.  Thompson 
O.  M-  Thompson 
The  proposed  personal  on  the  bonds  to  be  given  is 
as  follows: 

Name    J.  B.  Hill 

Address  of  home  office    H.  E.  Vogel 

California  address 

CONTRACT  AND  SPECIFICATIONS 

THIS  AGREEMENT,  made  and  concluded  in  trip- 
licate, this  5th  day  of  November  1920,  between  the 
County  of  Fresno,  a  body  politic  and  corporate  of  the 
State  of  California,  the  party  of  the  first  part,  herein- 
after called  the  County,  and  O.  M.  Thompson,  C.  M. 
Thompson,  and  E.  O.  Thompson  the  party  of  the  sec- 
ond part,  hereinafter  called  the  Contractor. 
WITNESSETH: 

ARTICLE  I. 

That  for  and  in  consideration  of  the  payments  and 
agreements  hereinafter  stipulated,  to  be  made  and  per- 
formed by  the  said  County,  and  under  the  conditions 
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expressed  in  the  two  bonds,  bearing  even  date  with 
these  presents,  and  hereunder  annexed,  the  said  Con- 
tractor agrees  with  the  said  County,  to  do,  at  his 
own  cost  and  expense,  all  the  work,  and  furnish  all 
materials,  necessary  to  construct  and  complete  in  a 
good  workmanlike  and  substantial  manner,  and  to  the 
satisfaction  of  said  County,  that  portion  of  the  Fresno 
County  Highway  System  designated  as  Part  of  Route  5 

( ),  Section  A,  on  the  Key  Map  on  file  in  the 

office  of  the  Board  of  Supervisors  of  said  County,  and 
in  the  office  of  the  County  Surveyor,  306  Cory  Build- 
ing, Fresno,  California;  and  in  accordance  with  the 
following 

SPECIFICATIONS: 
SECTION  1.— Plans: 

The  detailed  location  of  the  work  to  be  done,  to- 
gether with  grades,  cross-sections  and  special  con- 
struction, is  illustrated  on  the  maps,  profiles,  cross-sec- 
tions and  plans  adopted  therefor  by  the  Board  of 
Supervisors,  and  on  file  in  the  office  of  said  Board  and 
in  the  office  of  the  County  Surveyor.  These  maps, 
plans,  profiles  and  cross-sections  are  to  be  considered 
a  part  of  these  specifications,  and  any  notations  ap- 
pearing thereon  shall  be  considered  as  though  incor- 
porated as  a  part  of  these  specifications. 
SECTION  II.     Work  to  Be  Done: 

It  is  the  intention,  under  these  specifications,  that 
the  Contractor  shall  furnish  all  the  necessary  labor, 
tools,  implements,  machinery  and  other  equipment,  and 
all  necessary  materials  required,  for  the  construction 
and  completion  of  the  work  herein  referred  to,  and 
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as  may  be  more  particularly  set  forth  hereinafter. 
Said  work  shall  be  done  in  a  proper,  thorough,  and 
approved  workmanlike  manner. 

The  finished  quantities  of  work  to  be  done  are  es- 
timated to  be  as  follows,  subject,  however,  to  the  right 
hereby  reserved  by  the  Board  of  Supervisors  to  in- 
crease or  diminish  the  amount  of  work  under  any 
classification,  as  the  necessities  of  construction  may 
determine : 

ITEM  1.  220.0  cubic  yards  of  earthwork  without 
classification.     2.00 

ITEM   2 cubic  yards   of   Portland   cement 

concrete  base. 

ITEM  3 square  feet  of  asphalt  wearing  sur- 
face. Type  A. 

ITEM  4 square  feet  of  asphalt  wearing  sur- 
face. Type  B. 

ITEM  5.  11,754.10  square  feet  of  asphalt  concrete 
pavement.     .259 

ITEM  6 square  feet  of  bituminous  macadam. 

ITEM  7.    Total  of culverts. 

ITEM  8.     Total  of linear  feet  of  railing. 

(f)  Payment:  Cost  of  expansion  joints,  when 
called  for,  will  be  included  in  the  contract  price  for 
concrete  base. 

SECTION  VI.    ASPHALT  WEARING  SURFACE, 

TYPE  A. 
(Applying  to  Item  3  of  the  Proposal) 
Item  1.     Cleaning  Surface:     The  foundation  shall 
be  cleaned  of  all  dirt,  or  other  foreign  matter,  to  the 
satisfaction  of  the  County  Surveyor. 


C.  M.  Thompson  et  al.  35 

Item  2.  Binder  Course:  The  binder  course,  after 
thorough  compression,  as  hereinafter  specified,  shall 
be  at  least  one  and  one-quarter  inches  thick,  and  shall 
be  composed  of  crushed  stone,  gravel  or  crushed 
gravel,  sand,  stone  dust  or  lime  dust,  and  asphaltic 
cement,  in  the  following  proportions,  by  weight : 
Passing  a  screen  having  \"  round  open- 
ings and  retained  on  a  screen  having 

Yz"  round  openings 30%  to50%  ; 

Passing    a    screen    having    Yz"    round 
openings   and   retained   on    a    screen 

having  Y^"  square  openings 15%  to  25%  ; 

Passing    a    screen    having    Y\"    square 
openings  and   retained   on  a   screen 
having  10  meshes  to  the  linear  inch.  .   6%  to  17% ; 
Passing  a  screen  having  10  meshes  to 

the   linear   inch 22%  to  35%  ; 

Asphaltic  Cement   5%  to  7^7o  ; 

Materials  passing  a   10-mesh  screen  shall  conform  to 
the  following  proportions  by  weight: 

Passing  a  200-mesh  screen 10%  to  18%  ; 

Passing  an  80-mesh  screen 30%  to  45% 

Passing  a  40-mesh  screen 60%  to  80%. 

For  the  purpose  of  these  specifications,  1,000  pounds 
of  Mineral  Aggregate  shall  be  considered  as  sufficient 
to  cover  66  square  feet  of  base  surface. 

Item  3.  Finishing  Course:  The  finishing  course, 
after  thorough  compression,  as  hereinafter  specified, 
shall  be  at  least  one-quarter  inch  in  thickness,  and 
shall  be  composed  of  sand  and  asphaltic  cement,  in 
the  following  proportions,  by  weight: 
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Sand,  passing  a  200-mesh  screen 10%  to20%  ; 

Sand,   passing-  an  80-mesh  screen,   and 

retained   on   a   200-mesh    screen.  ..  .20%  to  30%  ; 
Sand,    passing    a    40-niesh    screen    and 

retained  on  an  80-mesh  screen 30%  to  40%  ; 

Sand,    passing   a    10-mesh    screen,    and 

retained  on   a  40-mesh  screen 20%  to  30%. 

Asphaltic  cement 8%  to  12%. 

For  the  purpose  of  these  specifications,  1000  pounds 
of   Finishing   course   mixture   shall    be   considered   as 
sufficient  to  cover  400  square  feet  of  surface. 
Item   4.      Mixing   and   Laying: 

(a)  The  plant  wherein  the  materials  are  mixed, 
shall  be  provided  with  at  least  four  separate  bin  com- 
partments,  for  the   storage  of  mineral  aggregates. 

All  the  mineral  aggregate  entering  into  the  mix- 
ture shall  be  accurately  weighed  by  means  of  mul- 
tiple beam  scales.  Asphaltic  cement  shall  be  con- 
trolled and  weighed  separately  from  the  mineral  ag- 
gregate. 

(b)  All  mineral  aggregate  shall  be  uniformly  heated 
in  suitable  driers,  to  a  temperature  of  between  300° 
and  400°  Fahrenheit,  previous  to  being  conveyed  to  the 
mixer. 

(c)  The  asphaltic  cement  shall  be  heated  to  such 
a  temperature  that,  when  discharged  into  the  mixer,  it 
shall  have  a  temperature  of  not  less  than  200°,  nor 
more  than  300°  Fahrenheit.  At  no  time  shall  asphaltic 
cement  be  heated  to  a  greater  temperature  than  325° 
Fahrenheit. 
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(d)  Each  batch  of  asphalt  concrete  shall  be  com- 
bined and  mixed  in  the  following  manner:  That 
portion  of  the  mineral  aggregate  passing  a  ^''  screen, 
including  200-mesh  material,  shall  be  placed  in  a  me- 
chanical mixer,  of  an  approved  type  in  proper  pro- 
portions, together  with  75%  of  the  asphaltic  cement 
specified  to  be  used,  and  mixed  for  at  least  fifteen  (15) 
seconds.  The  remainder  of  the  asphaltic  cement, 
and  the  remainder  of  the  mineral  aggregate,  properly 
proportioned,  shall  then  be  added,  and  the  entire  mix- 
ture shall  then  be  mixed  until  every  particle  of  stone, 
sand,  and  dust,  is  thoroughly  coated  with  asphaltic 
cement.  The  minimum  length  of  time  during  which 
all  the  ingredients  shall  be  in  the  process  of  actual 
mixing,  shall  be  one  (1)  minute.  The  mixer  pad- 
dles shall  rotate  at  a  rate  of  not  less  than  seventy 
(70),  nor  more  than  eighty  (80)  revolutions  per  min- 
ute. An  accurate  timing  device  shall  be  provided  for 
the  proper  timing  of  the  mixing. 

(e)  The  mixture,  prepared  as  above  specified,  shall 
be  brought  to  its  place  in  the  road  in  suitable  con- 
veyances covered  with  heavy  canvas  covers,  and  shall 
have  a  tem.perature  when  it  reaches  the  work,  of  not 
less  than  225°,  nor  more  than  325°  Fahrenheit.  In 
dumping  each  load,  at  least  1-3  of  said  load  shall  be 
dumped  outside  of  the  space  upon  which  it  is  to  be 
spread.  The  material  shall  then  at  once  be  uniformly 
spread  over  the  area  designated  by  the  Inspector,  by 
means  of  hot  shovels  and  rakes;  while  the  wearing 
surface   is   being   shoveled   into   place    and   spread   by 


38  Warren  Brothers  Company  vs'. 

raking,   the   shovelers   and    rakers   shall   keep   off   the 
spread  material  to  avoid  unevenness  in  compression. 

(f)  After  any  binder  course  has  been  uniformly 
spread,  as  above  specified,  it  shall  be  given  an  initial 
compression  by  means  of  a  tandem  roller,  weighing 
not  less  than  three  (3)  tons.  The  binder  course  shall 
then  immediately  be  covered  with  the  finishing  course. 

(g)  Immediately  after  the  finishing  course  has  been 
uniformly  spread,  as  above  specified,  the  pavement 
shall  be  rolled,  with  a  steam  roller,  weighing  not  less 
than  twelve  (12)  tons,  and  giving  a  compression  of 
not  less  than  300  pounds  per  linear  inch  width  of  tire. 
The  rolling  shall  continue  until  the  surface  is  un- 
yielding and  true  to  grade  and  cross  section.  Such 
rolling  must  be  continuous,  and  one  roller  must  be 
provided  for  each  10,000  square  feet  of  surface  laid 
in  any  one  working  day.  Immediately  after  final 
rolling,  a  thin  layer  of  hot  gravel  or  crushed  stone 
screenings,  all  of  which  will  pass  a  4-mesh  screen,  and 
be  retained  on  a  10-mesh  screen,  shall  be  spread  evenly 
over  the  entire  surface  of  the  pavement  and  finally 
rolled.  All  places  that  may  be  inaccessible  to  the 
roller  must  be  tamped  with  hot  iron  tampers.  The 
resulting  pavement  must  show  a  close  grained,  even  and 
smooth  surface,  free  from  cracks  or  checks,  and  shall 
be  true  to  grade  and  cross-section,  and  free  from  all 
hollows  and  inequalities.  Except  at  grade  changes, 
the  finished  surface,  shall  in  no  place  vary  more  than 
one-quarter  {Ya")  inch  from  a  five  (5)  foot  straight 
edge  laid  parallel  with  the  roadway. 
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(h)  No  traffic  shall  be  allowed  on  the  pavement 
until  it  has  been  thoroughly  cooled  and  set.  The  Con- 
tractor will  be  held  responsible  for  any  damage  to  the 
pavement  caused  by  traffic  until  the  final  acceptance 
of  the  work. 

(i)  No  pavement  shall  be  laid  in  rainy  weather, 
or  when  wet  from  rain  or  other  causes. 

Item  5.     CHARACTER  OF  MATERIALS: 

(a)  Crushed  Stone  or  Gravel:  Crushed  stone  or 
gravel  shall  be  uniform  in  quality,  free  from  oil,  or 
organic  matter,  and  any  deposits  or  coatings  or  clay 
or  lime.  It  shall  show  an  average  specific  gravity  oi 
not  less  than  2.65.  It  shall  be  of  such  hard  and  tough 
material  that  it  will  show  a  ''French  co-efficient  of 
wear"  of  not  less  than  10,  after  being  tested  in  a 
Deval  Abrasion  Machine,  according  to  the  standards 
of  the  American  Society  of  Testing  Materials. 

(b)  Sand:  Sand  shall  be  clean,  hard  and  sharp. 
It  shall  be  free  from  organic  matter,  and  shall  not  con- 
tain in  excess  of  5%  by  volume,  of  loam,  or  other 
earthy  impurities,  including  mica. 

(c)  Stone  or  Lime  Dust:  Where  the  broken  stone 
or  gravel  and  sand  do  not  contain  the  required  amount 
of  impalpable  powder  to  produce  the  proportions  of 
mineral  aggregate  specified,  the  deficiency  shall  be 
made  up  by  the  addition  of  stone  or  lime  dust,  or 
Portland  cement.  The  stone  or  lime  dust  shall  be  a 
finely  powdered  limestone,  or  other  hard  and  durable 
rock,  and  shall  be  of  such  fineness  that  all  of  it  will 
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pass  a  50-mesh  screen,  and  at  least  sixty-six   (66%) 
per  cent  will  pass  a  200-mesh  screen. 
(d)     Asphaltic  Cement : 

1.  The  asphaltum  used  under  these  specifications 
must  be  prepared  from  the  products  of  California 
crude  asphaltic  petroleum,  and  must  be  free  from  ad- 
mixture with  any  residues  obtained  by  the  artificial 
distillation  of  coal,  coal  tar,  or  paraffine  oil. 

2.  Penetration:  Its  "penetration"  or  consistency, 
determined  by  the  use  of  a  No.  2  needle  in  a  New 
York  Testing  Laboratory  Penetrometer,  shall  be  as 
nearly  as  possible  Forty-five  (45°)  degrees,  with  an 
allowable  variation  between  the  limits  of  forty  (40°) 
degrees  and  fifty  (50°)  degrees,  under  a  weight  of  one 
hundred  (100)  grams  applied  for  five  (5)  seconds, 
at  a  temperature  of  seventy-seven  {77°)  degrees 
Fahrenheit. 

3.  Solubility:  At  least  ninety-eight  and  one-half 
(98^%)  per  cent  of  the  asphaltmn  shall  be  soluble 
in  cold  carbon  tetrachloride  (CC14),  and  ninety-nine 
(99%)  per  cent  in  cold  carbon  bisulphide  (CS2)  ;  on 
ignition  it  shall  show  not  more  than  fifteen  (15%) 
per  cent  of  fixed  carbon;  not  less  than  eighty  (80%) 
per  cent,  nor  more  than  iniety-ionr  (94%)  per  cent, 
shall  be  soluble  in  eighty-six    (86°)    degrees   naptha. 

4.  Ductility:  This  test  shall  be  made  upon  a  sample 
briquette  one  square  centimeter  (1  sq.  cm.)  in  cross- 
section,  and  at  a  temperature  of  seventy-seven  (77°) 
degrees  Fahrenheit.  The  specimen  shall  show  when 
elongated  at  the  rate  of  five  (5  cms.)  centimeters  per 
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minute,  an  elongation  of  not  less  than  eighty  (80  cms.) 
centimeters. 

5.  Evaporation:  The  evaporation  from  fifty  (50) 
grams  in  five  (5)  hours,  at  three  hundred  and  twenty- 
five  (325°)  degrees  Fahrenheit  in  a  cylindrical  dish 
five  and  five-tenths  (5.5  cm,  2-1/6  inches)  centimeters 
in  diameter,  and  three  and  five-tenths  centimeters  (3.5 
cm.,  1-1/3  inches)  deep,  in  a  standard  oven,  shall  not 
be  over  three  (3%)  per  cent.  Penetration  after  evap- 
oration shall  not  be  less  than  fifty  (50%)  per  cent  of 
the  original  penetration. 

SECTION  VII.     ASPHALTIC    WEARING    SUR- 
FACE, TYPE  B. 

(Applying  to  Item  4,  of  the  Proposal) 
(a)  On  the  foundation  prepared  as  hereinabove 
specified,  shall  be  laid  the  W'arrenite-Bithulithic  wear- 
ing surface  described  below,  so  as  to  have  the  thickness 
indicated  on  the  cross  section,  after  thorough  com- 
pression. 

Said  wearing  surface  shall  be  composed  as  follows: 
Of  a  mixture  of  gravel,  sand,  stone  dust  and  Bitulithic 
Cement  in   sufficient   quantities   to   make   the   mixture 
conform  to  the  following  proportions  by  weight: 
Passing  a  screen  having  V  round  open- 
ings and  retained  on  a  screen  having 

>4''  round  openings 30%  to  50%) ; 

Passing  a  screen  having  3^''  round 
openings  and  retained  on  a  screen 
having  %''  square  openings 15%  to  25%  ; 
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Passing  a  screen  having  34"  square 
openings  and  retained  on  a  screen 
having  10  meshes  to  the  Hnear  inch.  .   6%  to  17% ; 

Passing  a  screen  having  10  meshes  to 

the  linear  inch 22%  to  35%. 

To  the  above  shall  be  added 

Bitulithic  Cement 5%  to  7>4% 

Said  materials  passing  a  10-mesh  screen  shall  con- 
form to  the  following  proportions  by  weight : 

Passing  a  200-mesh  screen 10%  to  18%  ; 

Passing  an  80-mesh  screen 30%  to  45%  ; 

Passing  a  40-mesh  screen 60%  to  80%, 

and  immediately  after  the  above  mixture  has  been 
spread  and  before  it  has  been  compacted  in  any  man- 
ner, it  shall  be  covered  with  a  mechanically  mixed, 
bituminous  mixture,  consisting  of  two  and  one-half 
(23/2)  pounds  of  Bitulithic  Cement  to  twenty  (20) 
pounds  of  mineral  aggregate  conforming  to  the  above 
grading  for  materials  passing  a  10-mesh  screen,  and 
which  mixture  shall  be  spread  at  the  rate  of  twenty- 
five  (25)  pounds  per  square  yard  of  surface  covered 
to  completely  seal  the  surface  after  compression. 

(b)  The  gravel  shall  consist  of  clean  waterworn 
pebbles,  crushed  boulders,  or  both,  free  from  oil,  or- 
ganic matter  and  any  deposits  or  coatings  of  clay  or 
lime.  It  shall  be  uniform  in  quality  and  shall  show 
an  average  specific  gravity  of  not  less  than  two  and 
sixty-five  hundredths  (2.65).  It  shall  be  such  hard 
tough  material  as  will  show  a  coefficient  of  wear  of 
not  less  than  ten  (10)  after  being  tested  in  the  man- 
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iier  hereinafter  specified  in  the  Deval  Abrasion  Ma- 
chine. 

At  least  thirty  (30)  pounds  of  the  gravel  shall  be 
available  for  the  tests.  The  gravel  to  be  tested  shall 
be  selected  as  nearly  uniform  in  size  as  possible,  and 
a  test  sample  shall  consist  of  not  less  than  forty-nine 
(49)   nor  more  than  fifty-one  (51)  pieces. 

The  total  weight  of  gravel  to  be  placed  in  each 
cylinder  shall  be  five  (5)  kilogrammes  (eleven  pounds). 

All  test  pieces  shall  be  washed  and  thoroughly  dried 
before  weighing.  Ten  thousand  (10,000)  revolutions, 
at  the  rate  of  between  thirty  (30)  and  thirty-three 
(33)  to  the  minute  shall  constitute  a  test.  Only  the 
percentage  of  the  material  worn  off  which  will  pass 
through  a  one-sixteenth  (1/16)  inch  mesh  screen,  shall 
be  considered  in  determining  the  amount  of  wear. 

The  wear  shall  be  expressed  by  a  coefficient  known 
as  the  coefficient  of  wear,  which  coefficient  shall  be 
obtained  by  the  formula  "C"  equals  four  hundred 
(400)  divided  by  "W,"  where  "C"  is  the  coefficient  and 
"W"  the  weight  in  grammes  of  the  detritus  under 
one-sixteenth  (1/16)  inch  in  size  per  kilogramme  of 
gravel  used. 

The  gravel  used  in  the  tests  shall  be  furnished  by  the 
Contractor,  and  shall  be  delivered  by  him  at  the  testini; 
machine  when  required  by  the  County  Surveyor. 

The  sand  shall  be  clean,  hard  grained  and  sharp,  and 
shall  not  contain  more  than  three  (3)  per  cent  by 
weight,  of  loam,  clay  or  other  earthy  impurities,  and 
shall  all  pass  a  screen  having  one-quarter  (/4)  i^^ch 
square  openings. 
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If  the  gravel  and  sand  do  not  contain  enough  finely 
divided  particles  or  impalpable  powder  to  produce  the 
proportions  of  mineral  aggregate  specified,  the  de- 
ficiency shall  be  made  up  with  the  addition  of  stone 
dust. 

The  stone  dust  shall  be  finely  powdered  limestone 
or  other  hard  and  durable  rock,  or  Portland  Cement,  as 
the  Contractor  elects,  and  shall  be  of  such  fineness  that 
all  of  it  will  pass  a  fifty  (50)  mesh  to  the  inch  screen, 
and  at  least  sixty-six  (66)  per  cent  will  pass  a  two 
hundred  (200)  mesh  to  the  inch  screen. 

(c)  Bitulithic  Cement  is  produced  under  the  di- 
rection, laboratory  supervision  of,  and  using  ingre- 
dients approved  by,  Warren  Brothers  Company,  and 
in  addition  to  the  above,  when  refined  from  California 
crude  liquid  asphalt,  shall  also  comply  with  the  fol- 
lowing standard  tests,  made  in  accordance  with  the 
methods  adopted  by  the  American  Society  for  Testing 
Materials. 

Penetration  shall  be  determined  in  the  manner  speci- 
fied by  the  American  Society  for  Testing  Materials, 
at  the  1916  annual  meeting  and  shall  be  not  less  than 
forty  (40)  nor  more  than  fifty-five  (55)  hundredths 
centimeters,  at  seventy-seven  {77)  degrees  Fahrenheit, 
using  a  No.  2  needle  and  under  weight  of  one  hundred 
(100)  grams  for  five  (5)  seconds. 

Twenty  (20)  grams  of  the  Bithulithic  Cement  when 
heated  for  five  (5)  hours  at  a  uniform  temperature  of 
three  hundred  twenty-five  (325°)   degrees  Fahrenheit 
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in  a  cylindrical  dish,  six  (6)  centimeters  inside 
diameter,  in  a  draught  free  oven,  shall  show  not  more 
than  one  (1)  per  cent  loss  in  weight.  The  residue 
when  penetrated  at  seventy-seven  {77°)  degrees 
Fahrenheit  shall  show  not  less  than  fifty  (50)  per 
cent  of  the  penetration  of  the  original  sample. 

Not  less  than  ninety-nine  (99)  per  cent  of  the 
Bitulithic  Cement  shall  be  soluble  in  cold  carbon  bi- 
sulphide. 

The  amount  of  the  Bitulithic  Cement  soluble  in 
carbon  tetrachloride  shall  be  not  less  than  ninety-nine 
(99)  per  cent  of  the  amount  which  is  soluble  in  carbon 
bisulphide. 

The  amount  of  the  Bitulithic  Cement  which  is  soluble 
in  California  naptha  (gasoline)  of  sixty-two  (62°) 
degrees  Beaume  gravity  shall  be  not  less  than  seventy- 
eight  per  cent. 

Bitulithic  Cement  at  forty  (40°)  degrees  penetration 
shall  show  at  least  eighty  (80)  centimeters  ductility 
at  seventy-seven  {77°)  Fahrenheit,  when  tested  by  the 
District  of  Columbia  method.  An  increase  of  two 
(2)  centimeters  ductility  will  be  required  for  each  five 
(5°)  degrees  penetration  of  the  cement  above  fifty 
(50°)  degrees. 

(d)  The  different  sizes  of  material  shall  be  kept 
in  at  least  four  (4)  separate  bins.  The  proportioning 
of  the  various  sizes  shall  be  done  by  means  of  multiple 
beam  scales.  The  gravel  and  sand  shall  be  heated  to 
a  temperature  not  exceeding  three  hundred  twenty-five 
(325°)  degrees  Fahrenheit. 
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The  Bitulithic  Cement  shall  be  heated  to  a  tempera- 
ture of  from  two  hundred  (200°)  to  three  hundred 
(300°)  degrees  Fahrenheit.  Each  batch  shall  be  com- 
bined and  mixed  as  follows:  That  portion  comprising 
materials  passing  a  ^"  screen  down  to  and  including 
200-mesh  material,  shall  be  placed  in  a  mixer  in  the 
proper  proportions  and  mixed  for  at  least  three  (3) 
seconds,  after  which  three-fourths  (%)  of  the  Bitu- 
lithic Cement  specified  to  be  used,  shall  be  added  and 
the  mixing  continued  for  at  least  fifteen  (15)  seconds. 
The  remainder  of  the  Bitulithic  Cement  and  the  re- 
mainder of  the  mineral  aggregate,  properly  propor- 
tioned shall  then  be  added  and  the  entire  mixture  shall 
then  be  mixed  for  an  additional  sixty  (60)  seconds, 
and  longer  if  necessary  to  coat  all  particles.  Additional 
time  shall  be  allowed  for  charging  and  emptying  the 
mixer,  in  no  event  less  than  ten  (10)  seconds.  The 
mixer  paddles  shall  rotate  not  less  than  seventy  (70) 
nor  more  than  eighty  (80)  revolutions  per  minute.  An 
accurate  timing  device  shall  be  provided  for  the  proper 
regulation  of  the  mixing. 

(e)  The  mixture  shall  be  hauled  to  the  street  in 
canvas  covered  wagons  or  trucks  and  shall  have  a 
temperature  when  it  reaches  the  street  of  between  two 
hundred  (200°)  and  three  hundred  (300°)  degrees 
Fahrenheit.  The  base  shall  be  clean  and  dry  when  the 
wearing  surface  is  laid.  All  contact  surfaces  of  curbs, 
gutters,  manholes,  and  all  cold  pavement  joints  shall 
be  painted  with  hot  Bitulithic  Cement  before  the  sur- 
face is   laid.     At  least  one-third    (1-3)    of  each  load 
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shall  be  dumped  outside  of  the  space  upon  which  it 
is  to  be  spread  and  every  portion  of  the  load  shall  be 
placed  and  spread  with  hot  shovels  or  forks.  The 
surface  shall  then  be  leveled  up  with  hot  rakes.  The 
surface  material  shall  be  spread  to  such  a  thickness 
that  after  receiving  the  final  compression  the  finished 
wearing  surface  shall  have  a  uniform  thickness,  un- 
less otherwise  specified,  of  one  and  one-half  (1/4) 
inches. 

(f)  Immediately  after  the  surface  has  been  spread 
it  shall  be  rolled  with  a  steam  or  gasoline  roller  giv- 
ing a  compression  of  three  hundred  (300)  to  three 
hundred  fifty  (350)  pounds  per  linear  inch  width  of 
tire,  until  the  surface  is  unyielding,  and  true  to  grade 
and  cross  section.  The  wearing  surface  when  com- 
pleted shall  have  a  specific  gravity  of  not  less  than 
eighty-eight  (88)  per  cent  of  the  specific  gravity  of 
the  combined  gravel,  sand  and  stone  dust,  as  found 
in  the  mixture.  The  rolling  must  be  continuous  and 
one  roller  must  be  provided  for  each  twelve  hundred 
(1200)  square  yards  of  surface  mixture  laid  in  any 
working  day. 

(g)  Except  at  grade  changes,  the  surface  after 
rolling  shall  in  no  place  vary  more  than  one-quarter 
(34)  inch  from  a  five  (5)  foot  straight  edge  laid 
parallel  with  the  roadway. 

(h)  After  receiving  the  final  compression,  as  above 
provided,  there  shall  be  spread  over  and  rolled  into 
the  surface,  sufficient  hot  Torpedo  gravel  to  evenly 
cover  the  surface.     The  gravel  shall  be  of  such  size 
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as  will  pass  a  one-quarter  (34)  inch  mesh  screen  and 
of  which  at  least  fifty  (50)  per  cent  shall  be  retained 
on  a  ten  (10)  mesh  to  the  inch  screen. 

(i)  The  pavement  shall  be  kept  barricaded  until 
the  day  following  its  completion,  when  it  shall  be 
opened  to  traffic. 

(j)  No  wearing  surface  shall  be  laid  in  rainy 
weather,  or  when  the  base  course  is  wet  from  any 
cause. 

(k)  Warren  Brothers  Company,  owner  of  the  pat- 
ents used  in  the  construction  of  Warrenite-Bitulithic 
Pavement,  shall  file  with  the  proper  official  or  Board 
which  is  to  receive  bids  for  the  work,  a  properly  exe- 
cuted binding  agreement  to  furnish  to  any  contractor 
desiring  to  bid  for  the  work,  all  the  necessary  Warren- 
ite-Bitulithic wearing  surface  material  mixed  ready 
for  use,  at  a  definite  price.  Said  license  mixture  agree- 
ment price  shall  provide  for  the  use  of  all  the  patents 
required  in  the  construction  of  the  Warrenite-Bitulithic 
Pavement,  as  herein  specified. 

The  execution  of  a  contract  for  the  work  by  the  suc- 
cessful bidder  and  the  County  of  Fresno  shall  be 
deemed  by  the  Warren  Brothers  Company  as  binding- 
said  Warren  Brothers  Company  to  the  agreement. 

(1)  The  price  bid  for  Warrenite-Bitulithic  Pave- 
ment must  include  the  laying  and  furnishing  of  all  ma- 
terial, labor  and  implements  necessary  to  complete  the 
"wearing  surface." 

(m)  In  lieu  of  the  gravel  as  mentioned  in  the  fore- 
going specifications,  it  may  be  optional  with  the  Con- 
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tractor  to  substitute  broken  stone  in  place  of  gravel. 
If  broken  stone  is  substituted,  it  shall  be  uniform  in 
quality,  shall  not  show  more  than  five  (5)  per  cent  of 
stone  having  rounded  surfaces,  and  shall  be  such  hard, 
tough  material  as  will  show  a  coefficient  of  wear  not 
less  than  ten  (10)  after  being  tested  in  the  manner 
herein  specified  in  the  Deval  Abrasion  Machine. 

At  least  thirty  (30)  pounds  of  coarsely  broken  stone, 
free  from  any  fragments  showing  rounded  or  water- 
worn  surfaces,  shall  be  available  for  the  tests.  The 
rock  to  be  tested  shall  be  broken  into  pieces  as  nearly 
uniform  in  size  as  possible,  and  a  test  sample  shall 
consist  of  not  less  than  forty-nine  (49)  nor  more 
than  fifty-one   (51)   pieces. 

SECTION  VIII.  ASPHALT  CONCRETE  PAVE- 
MENT. 

(Applying  to  Item  5  of  Proposal) 

Item  1.  SUBGRADE.  The  subgrade  shall  be 
prepared  as  specified  under  Section  R^  herein,  and  al- 
lowed to  dry.  Pavem.ent  shall  not  be  laid  when  the 
subgrade  is  wet,  or  shows  any  indication  of  being 
spongy,  soft  or  unstable:  loose  dirt,  trash,  leaves  or 
other  foreign  matter  must  be  removed  before  any  pav- 
ing material  is  placed  on  the  subgrade. 

Item  2.  CROSS-SECTION:  The  thickness  of  the 
pavement  will  be  controlled  by  the  cross-section  shown 
on  the  plans;  when  final  compression  is  attained,  the 
top  surface  of  the  finished  pavement  shall  conform 
to  the  grade  and  cross  section  indicated  on  the  plans. 
The  pavement  shall  be  laid   in  two  courses,  or  com- 
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pressions:  the  lower  or  base  course  shall  be  approxi- 
mately three  and  one-half  (3^")  inches  in  thickness, 
after  compression,  and  the  top  course  shall  be  ap- 
proximately one  and  one-half  (1^")  inches  in  thick- 
ness, after  compression. 

Item  3.     BASE  COURSE: 

(a)  Composition:  The  base  course  shall  be  com- 
posed of  crushed  stone,  gravel  or  crushed  gravel,  sand, 
stone  dust  or  lime  dust,  and  asphaltic  cement,  in  the 
following  proportions  by  weight: 

Passing  a  screen  having  2^  inch  round 
openings,   and   retained   on   a   screen 
having  !}/>  inch  round  openings.  .  .  .35%  to  45%; 
Passing  a  screen  having  1^^  inch  round 
openings,    and   retained   on   a   screen 
having  %   inch  round  openings.  ...  15%  to  25%  ; 
Passing  a  screen  having  ^  inch  round 
openings,    and   retained   on   a   screen 
having    10   meshes   to   the   inch.  .  .  .  10%  to  20%  ; 
Passing  a  screen  having  10  meshes  to 

the  linear   inch 20%)  to  30%  ; 

Asphaltic  cement  4%  to    9%. 

Materials  passing  the  10-mesh,  shall  conform  to  the 
following  proportions  by  weight: 

Sand,   passing   a   200-mesh   screen....   5%  to  10%; 
Sand,  passing  an  80-mesh  screen,  and  re- 
tained  on  a   200-mesh   screen 20%  to  35%  ; 

Sand,  passing  a  40-mesh  screen,  and  re- 
tained on  an  80-mesh   screen 35%  to  45%  ; 

Sand,    passing   a    10-mesh    screen,    and 

retained  on  a  40-mesh  screen 20%  to  30%. 
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For  the  purpose  of  these  specifications,  1000  pounds 
of  asphalt  concrete  composition  for  base  course,  shall 
be  considered  as  sufficient  to  cover  24  square  feet  of 
roadway. 

(b)      Mixing  and   Laying: 

(1)  The  plant  wherein  the  materials  are  mixed, 
shall  be  provided  with  at  least  four  separate  bin  com- 
partments,  for  the  storage  of  mineral  aggregates. 

All  the  mineral  aggregate  entering  into  the  mix- 
ture shall  be  accurately  weighed  by  means  of  multiple 
beam  scales.  Asphaltic  cement  shall  be  controlled  and 
weighed  separately  from  the  mineral  aggregate. 

(2)  All  mineral  aggregate  shall  be  uniformly 
heated  in  suitable  driers,  to  a  temperature  of  be- 
tween 300°  and  400°  Fahrenheit,  previous  to  being 
conveyed  to  mixer. 

(3)  The  asphaltic  cement  shall  be  heated  so  such  a 
temperature  that,  when  discharged  into  the  mixer,  it 
shall  have  a  temperature  of  not  less  than  200°,  nor 
more  than  300°  Fahrenheit.  At  no  time  shall  asphaltic 
cement  be  heated  to  a  greater  temperature  than  325° 
Fahrenheit. 

(4)  Each  batch  of  asphalt  concrete  shall  be  com- 
bined and  mixed  in  the  following  manner:  That  por- 
tion of  the  mineral  aggregate  passing  a  %  inch 
screen,  including  200-mesh  material,  shall  be  placed 
in  a  mechanical  mixer,  of  an  approved  type,  in  proper 
proportions,  together  with  75%  of  the  asphaltic  ce- 
ment specified  to  be  used,  and  mixed  for  at  least 
fifteen  (15)  seconds.     The  remainder  of  the  asphaltic 
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cement,  and  the  remainder  of  the  mineral  aggreg'ate, 
properly  proportiond,  shall  then  be  added,  and  the 
entire  mixture  shall  then  be  mixed  until  every  par- 
ticle of  stone,  sand,  and  dust,  is  thoroughly  coated 
with  asphaltic  cement.  The  minimum  length  of  time 
during  which  all  the  ingredients  shall  be  in  the  pro- 
cess of  actual  mixing,  shall  be  one  ( 1 )  minute.  The 
mixer  paddles  shall  rotate  at  a  rate  of  not  less  than 
seventy  (70),  nor  more  than  eighty  (80)  revolutions 
per  minute.  An  accurate  timing  device  shall  be  pro- 
vided for  the  proper  timing  of  the  mixing. 

(5)  The  mixture,  prepared  as  above  specified,  shall 
be  brought  to  its  place  in  the  road  in  suitable  con- 
veyances covered  with  heavy  canvas  covers,  and  shall 
have  a  temperature  when  it  reaches  the  work,  of  not 
less  than  225°,  nor  more  than  325°  Fahrenheit,  In 
dumping  each  load,  at  least  1/3  of  said  load  shall  be 
dumped  outside  of  the  space  upon  which  it  is  to  be 
spread.  The  material  shall  then  at  once  be  uniformly 
spread  over  the  area  designated  by  the  Inspector,  by 
means  of  hot  shovels  and  rakes;  while  the  asphalt 
concrete  is  being  shoveled  into  place  and  spread  by 
raking,  the  shovelers  and  rakers  shall  keep  off  the 
spread  material  to  avoid  unevenness  in  compression. 

(6)  Immediately  after  the  asphalt  concrete  has 
been  uniformly  spread,  as  above  specified,  the  pave- 
ment shall  be  rolled  with  a  steam  roller,  weighing 
not  less  than  twelve  (12)  tons,  and  giving  a  com- 
pression of  not  less  than  300  pounds  per  linear  inch 
width   of   tire.     The   rolling   shall   continue   until   the 
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surface  is  unyielding  and  true  to  grade  and  cross  sec- 
tion. Such  rolling  must  be  continuous,  and  for  that 
purpose  two  (2)  rollers  must  be  in  constant  operation 
on  the  work.  One  of  said  rollers  shall  be  a  steam 
roller  weighing  not  less  than  twelve  (12)  tons,  as 
above  specified,  and  the  other  must  be  a  steam  tandem 
roller,  weighing  not  less  than  five  (5)  tons.  All  places 
that  may  be  inaccessible  to  the  rollers  must  be  tamped 
with  hiot  iron  tampers.  The  resulting  pavement  must 
show  a  close  grained,  even  and  smooth  surface,  free 
from  cracks  or  checks,  true  to  grade  and  cross-sec- 
tion,  and   free    from   all   hollows   and   inequalities. 

(7)  Except  such  traffic  as  may  be  necessary  for 
construction  purposes,  no  traffic  shall  be  allowed  on 
the  base  course.  The  Contractor  will  be  held  re- 
sponsible for  any  and  all  damages  to  any  asphalt 
concrete  pavement,  either  base  or  top,  until  final  ac- 
ceptance of  the  whole  work. 

(8)  Unless  permission  is  given  by  the  County  Sur- 
veyor, not  more  than  three  (3)  days  shall  elapse 
from  the  time  any  base  is  completed,  before  the  top 
or  wearing  surface  shall  be  laid. 

(9)  No  asphalt  concrete  shall  be  laid  in  rainv 
weather,  or  when  wet  from  rain  or  other  cause. 

(c)     Character  of  Materials:     The  character  of  all 
materials   entering   into   the   base   course   construction 
shall  be  the  same  as  specified  under  Item  5,  of  Section 
VI,  Asphalt  Wearing  Surface,  Type  A. 
Item  4.    WEARING  SURFACE: 

Type  A. 

Specifications  to  control  the  mixing  and  laying  of 
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wearing  surface,  Type  A,  shall  be  the  same  as  set  forth 

under  Section  VI,  Asphalt  Wearing  Surface,  Type  A. 
********* 

shall  state  the  whole  compensation,  including  the  value 
of  extra  work  according  to  the  terms  of  the  contract, 
accruing  to  the  Contractor ;  the  County  Surveyor's  cer- 
tificate shall  also  carry  with  it  a  recommendation  as 
to  the  acceptance  of  the  contract  by  the  B-ard  of 
Supervisors.  If  an  acceptance  by  the  Board  of  Super- 
visors shall  follow,  the  said  Board  shall,  at  any  time 
after  thirty-five  (35)  days  after  acceptance,  nay  to 
the  Contractor,  the  total  amount  of  money  remaining 
due,  after  deducting  from  the  amount  or  value  named 
in  the  County  Surveyor's  certificate,  all  such  sums 
as  shall  have  been  previously  paid  to  the  Contractor 
under  any  of  the  provisions  of  thi>-'  contract,  and 
also  such  sums  of  money  as  by  the  i.erp:s  of  this 
agreement  the  County  is  authorized  to  reserve  and 
retain 

(b)  It  is  further  agreed  that  nothing  herein  con- 
tained shall  be  construed  to  affect  the  right  hereby 
reserved  by  the  said  Board  of  Supervisors,  to  reject 
the  whole  or  any  part  of  the  aforesaid  work,  should 
the  County  Surveyor's  certificate  be  found  to  be  in- 
consistent with  the  terms  of  this  agreement,  or  other- 
wise improperly  given,  or  should  defects  appear  due 
to  faulty  construction  or  material. 

(c)  It  is  mutually  agreed  between  the  parties  here- 
to that  no  certificate  given,  or  payments  made  under 
this  contract,  except  the  final  certificate,  or  final  pay- 
ment, shall  be  conclusive  evidence  of  the  performance 
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of  this  contract,  either  wholly  or  in  part,  against  any 
claim  of  the  party  of  the  first  part,  and  then  not  until 
the  lapse  of  thirty-five  (35)  days  after  acceptance 
of  the  work  by  the  Board  of  Supervisors,  and  no 
payment  shall  be  construed  to  be  an  acceptance  of 
any   defective   work   or   improper   materials. 

(d)  And  the  said  Contractor  hereby  further 
agrees  that  the  payment  of  the  final  amount  due 
under  this  contract,  and  the  adjustment  and  payment 
of  the  bill  rendered  for  any  work  done  in  accordance 
with  any  alterations  of  the  same,  shall  release  the 
County  of  Fresno,  the  Board  of  Supervisors,  and  the 
County  Surveyor,  from  any  and  all  claims,  or  liability 
on  account  of  work  performed  under  this  contract, 
or  any  alteration  thereof. 

IN  WITNESS  WHEREOF,  the  parties  to  these 
presents  have  hereunto  set  their  hands  the  year  and 
date    first    above    written,    being    authorized    thereto. 

COUNTY  OF  FRESNO. 
By   Chris   Jorgensen 
Chairman  Board  of  Supervisors. 
Thompson  Bros 
C.  M.  Thompson 
O.  M.  Thompson 
E.  O.  Thompson 

Contractor. 
Attest : 

D.  M.  BARNWELL, 

County   Clerk  and   ex-Officio 
Clerk  of  the  Board  of  Su- 
pervisors. 
By  J.  R.  Schaeffer 

Deputy. 
(Seal) 
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BOND   FOR   THE  FAITHFUL   PERFORMANCE 
OF    CONTRACT 


KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we  O.  M.  ThompFon,  C.  M.  Thompson  and 
E.  O.  Thompson  AS  PRINCIPAL.  .  and  H.  E.  Vo.^el 
and  J.  B.  Hill  AS  SURETies  are  held  and  firmly 
bound  unto  the  COUNTY  OF  FRESNO,  State  of 
California,  in  the  sum  of  Nine  Hundred  Dollars 
($900.00)  for  the  payment  of  which  sum,  well  and 
truly  to  be  made,  we  bind  ourselves,  jointly  and  sever- 
ally, firmly  by  these  presents. 

The  condition  of  the  foregoing  obligation  is  such 
that  whereas  said  principals  have  been  awarded  and 
are  about  to  enter  into  the  annexed  contract  with  the 
COUNTY  OF  FRESNO,  State  of  California,  and  are 
required  by  said  County  to  give  this  bond  in  connec- 
tion with  the  execution  of  said  contract; 

Now,  Therefore,  if  the  said  principals  shall  well  and 
truly  do  and  perform  all  the  covenants  and  obligations 
of  said  contract  on  their  part,  to  be  done  and  per- 
formed at  the  times  and  in  the  manner  specified  there- 
in, then  this  obligation  shall  be  null  and  void,  other- 
wise it  shall  be  and  remain  in  full  force  and  efifect. 
Witness  our  hands  this  4th  day  of  November  1920. 

Thompson  Bros 
By  C.  M.  Thompson 
O.  M.  Thompson  —  E.  O.   Thompson 

Principal. 
H.  E.  Vogel 

Surety. 
J.  B.  Hill 

Surety. 
Approved  this  5th  day  of  Nov,  1920 

Chris  Jorgensen 
Chairman   of  the    Board   of   Supervisors,    County   of 
Fresno,  State  of  California. 
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ACKNOWLEDGEMENT     IN     CASE     OF     PER- 
SONAL  SURETY 

State   of    California,     ] 

[-ss. 
County  of   Fresno.         J 

On  this  4th  day  of  November,  in  the  year  of  our 
Lord,  One  Thousand  Nine  Hundred  and  Twenty,  be- 
fore me,  D.  M.  Barnwell,  County  Clerk,  in  and  for 
said  County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  H.  E.  Vogel 
and  J.  B.  Hill,  known  to  me  to  be  the  persons  de- 
scribed in,  and  whose  names  are  subscribed  to  the 
within  bond  and  they  acknowledged  to  me  that  they 
executed  the  same. 

IN  WITNESS  W^HEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  Official  Seal,  the  day  and  year 
in  this  certificate  above  written. 

(Seal)  D.  M.  Barnwell,  Clerk 

By  J.  R.  Schaeffer,  Deputy 
In  and  for  the  County  of  Fresno,  State  of  California. 

AFFIDAVIT  IN  CASE  OF  PERSONAL  SURETY 

State   of   California,     ] 

{^ss. 
County   of   Fresno.         J 

J.  B.  Hill  and,  H.  E.  Vogel,  sureties  in  the  foregoing 
undertaking,  being  severally  duly  sworn,  each  for  him- 
self, deposes  and  says,  that  he  is  a  resident  and  free- 
holder within  said  State,  and  is  worth  the  sum  men- 
tioned in  the  foregoing  bond  over  and  above  all  his 
just  debts  and  liabilities,  in  property  not  exempt  from 
execution. 

J.  B.  Hill 
H.  E.  Vogel 
Subscribed  and  sworn  to  before  me  this  4th  day  ol 
November,    1920. 

(Seal)  D.  M.  Barnwell,  Clerk 

In  and  for  the  County  of  Fresno,  State  of  CaUfornia. 

By  J.  R.  Schaeffer, 

Deputy   Clerk. 
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BOND   FOR   THE   SECURITY   OF   MATERIAL- 
MEN, LABORERS  AND  OTHERS 


KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  we  O.  M.  Thompson,  C.  M.  Thompson  and 
E.  O.  Thompson  AS  PRINCIPAL.  .  and  H.  E.  Vogel 
and  J.  B.  Hill  AS  SURETies  are  held  and  firmly  bound 
unto  the  COUNTY  OF  FRESNO,  State  of  Califor- 
nia, in  the  sum  of  Eighteen  Hundred  Dollars  ($1,- 
800/00),  lawful  money  of  the  United  States,  for  the 
payment  of  which  sum,  well  and  truly  to  be  made, 
we  bind  ourselves  jointly  and  severally,  firmly  by 
these  presents. 

The  condition  of  the  above  obligation  is  such  that 
whereas  said  principals  have  been  awarded,  and  are 
about  to  enter  into  the  annexed  contract  with  said 
County  of  Fresno,  and  they  are  required  by  said 
County  to  give  this  bond  in  connection  with  the  exe- 
cution of  said  contract; 

NOW,  THEREFORE,  if  said  principals  as  Con- 
tractor in  said  contract,  or  his  or  its  sub-contractor, 
fail .  .  to  pay  for  any  materials,  provisions,  provender 
or  other  supplies,  or  teams  used  in,  upon,  for  or  about 
the  performance  of  the  work  contracted  to  be  done, 
or  for  any  work  or  labor  done  thereon  of  any  kind, 
that  the  sureties  will  pay  the  same  in  an  amunt  not 
exceeding  the  sum  specified  in  this  bond;  and  also, 
in  case  suit  is  brought  upon  this  bond,  a  reasonable 
attorney's  fee,  to  be  fixed  by  the  court. 

Witness  our  hands  this  4th  day  of  November  1920 

Thompson  Bros 
By  C.  M.  Thompson 
O.  M.  Thompson        E.  O.  Thompson 

Principal. 
H.  E.  Vogel 

Surety. 
J.  B.  Hill 

Surety. 
Approved  this  5th  day  of  November  1920 

Chris  Jorgensen 
Chairman  of  Board  of  Supervisors,  County  of  Fresno, 
State  of  California. 
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[Endorsed]:  FILED  Feb  15  1921.  CHAS.  N. 
WILLIAMS,  Clerk  By  R  S  Zimmerman  Deputy 
Clerk. 

[Title  of  Court  and  Cause.] 

ANSWER. 


Now  come  the  above  named  defendants  C.  M. 
Thompson,  O.  M.  Thompson,  E.  O.  Thompson,  Co- 
partners doing  business  under  the  firm  name  and  style 
of  Thompson  Bros.,  H.  E.  Vogel  and  J.  B.  Hill,  and 
answering  the  Bill  of  Complaint  in  said  suit,  deny, 
admit  and  allege  as  follows: 

I. 

Deny  that  heretofore  or  prior  to  the  28th  day  of 
June,  1909,  or  at  any  time,  one  Edwin  C.  Wallace  was 
the  original,  first  sole  or  any  inventor  of  any  new  or 
useful  improvement  in  street  pavements;  deny  that  the 
same  was  not  known  or  used  by  others  in  this  country 
before  said  Wallace's  alleged  invention  or  pretended 
discovery  thereof;  deny  that  the  same  was  not  known 
or  used  by  others  more  than  two  years  prior  to  said 
Wallace's  alleged  application  for  Letters  Patent  of  the 
United  States;  deny  that  the  same  was  not  in  public 
use  or  on  sale  in  this  country  for  more  than  two  years 
prior  to  said  Wallace's  alleged  application  for  Letters 
Patent;  deny  that  the  same  was  not  abandoned;  deny 
that  thereupon  or  at  any  time  said  Wallace  made  appli- 
cation to  the  Commissioner  of  Patents  of  the  United 
States  in  due  form  of  law  for  Letters  Patent  of  the 
United  States;  admit  that  on  May  31,  1910,  pretended 
Letters  Patent  of  the  United  States  No.  959,976  were 
attempted  and  purported  to  be  granted  to  said  Wallace, 
but  deny  that  the  same  were  issued  either  duly  or  regu- 
larly, or  in  accordance  with  the  law  in  such  cases 
made  and  provided,  and  deny  that  by  said  pretended 
Letters  Patent  there  was  granted  or  secured  to  said 
Wallace  or  his  heirs  or  assigns  the  exclusive  or  any 
right  to  make,  use  or  sell  any  alleged  invention 
throughout  the  United  States  or  its  territories  or  any 
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part  thereof  for  the  full  term  of  seventeen  (17)  years, 
or  for  anv  time  or  period  whatsoever. 

II. 
Allege  that  they  are, not  sufficiently  informed  whether 
the  said  Wallace  on  April  1,  1912,  or  at  any  time,  by 
an  instrument  in  writing,  or  otherwise,  assigned  to 
plaintiff  all  or  any  of  his  alleged  entire  right,  title  or 
interest  in  or  to  said  pretended  Letters  Patent;  and 
deny  upon  information  and  belief  that  plaintiff  has 
such  title  in  said  pretended  Letters  Patent  ,as  to  enable 
it  to  maintain  this  suit. 

in. 

Deny  that  any  alleged  composite  pavment  or  pre- 
tended invention  was  either  new  or  useful;  deny  that 
the  same  was  neither  known  or  used  by  others  in  this 
country  before  the  pretended  invention  or  pretended 
discovery  thereof  by  the  said  Wallace;  deny  that  the 
same  was  neither  patented  nor  described  in  any  printed 
publication  in  this  or  any  foreign  country  before  the 
alleged  invention  and  pretended  discovery  thereof  by 
the  said  Wallace;, deny  that  the  same  was  neither  pat- 
ented nor  described  more  than  two  years  before  the 
alleged  application  for  pretended  Letters  Patent  there- 
for; deny  that  at  the  time  of  said  Wallace's  alleged 
application  for  pretended  Letters  Patent  therefor,  the 
same  had  not  been  in  public  use  or  on  sale  in  the  United 
States  for  more  than  two  years,  or  was  not  patented 
or  caused  to  be  patented  .by  him  or  by  his  legal  repre- 
sentatives or  assigns  in  any  foreign  country  upon  an 
application  which  was  filed  more  than  twelve  (12) 
months  prior  to  the  filing  of  his  said  application  in  this 
country;  deny  that  the  same  had  not  been  abandoned 
by  said  Wallace. 

IV. 

Deny  that  the  said  pretended  invention  alleged  to 
be  covered  by  said  pretended  Letters  Patent  is  of  any 
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or  great  commercial  value  or  of  any  practical, or  other 
utility;  deny  that  the  trade  or  public  generally  or  at 
all  have  acquiesced  in  the  validity  of  said  pretended 
Letters  Patent  or  have  recognized  the  alleged  rights  of 
plaintiff  under  the  same;  deny  that  many  or  any  cities 
or  contractors  are  regularly  or  at  all  paying  ^  royalties 
for  the  use  thereof;  deny  that  if  plaintiff  can  receive 
legal  protection  against  infringers  of  said  pretended 
Letters  Patent  the  same  .would  be  of  much  or  any 
value  to  plaintiff,  or  that  large  or  any  profits  would 
accrue  therefrom  to  plaintiff;  deny  that  since  the 
alleged  acquirement  by  plaintiff  of  the  alleged ,  rights 
under  said  pretended  Letters  Patent,  plaintiff  has  been 
extensively  or  at  all  engaged  throughout  the  United 
States  in  the  manufacture  or  construction  of  pavements 
embodying  said  pretended  invention,  or  has  expended 
large  sums  or  any  sums  of  money  in  or  about  manu- 
facturing pavements  under  said  pretended  ^  Letters 
Patent  or  in  further  introducing  said  pretended  im- 
provement into  actual  or  any  use;  deny  that  plaintiff 
has  caused  such  pavements  to  be  extensively  or  at  all 
put  upon  the  market  or  has  expended  much  time,  labor 
or  money  with  respect  to  said  pretended  invention  in 
introducing  same  to. the  public;  deny  that  plaintiff  has 
created  a  great  or  any  demand  or  large  or  any  market 
therefor;  deny  that  plaintiff  has  the  exclusive  right  to 
supply  any  demand  under  said  pretended  Letters 
Patent;  deny  that  plaintiff  has  a  large  number  of  em- 
ployes engaged  in  the  construction  of  said  pretended 
pavements;  deny  that  plaintiff  retains  ,for  itself  or  its 
hcensees  any  legal  exclusive  right  to  make,  construct, 
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use  or, sell  pavements  embodying  said  alleged  inven- 
tion; deny  that  said  alleged  invention  has  proved  of 
great  value,  or  that  plaintiff  will  realize  any  gain  or 
profit  from  the  exclusive  enjoyment  of  any  rights  ,to 
the  same  and  deny  that  there  has  been  any  infringe- 
ment of  the  same  by  defendants. 

V. 

Deny  that  Specifications  No.  1  presented  by  the 
County  Surveyor  for  "part  of  Route  5,  Section  A, 
Fresno  County  Highway  System,"  and  adopted  by  the 
County  of  Fresno  governing  the  laying  of  so-called 
"Section  VI  Asphalt  Wearing  Surface,  Type  A"  for 
said  part  of  Route  5,  Section  A,  Fresno  County  High- 
way System,  contain  or  contains  the  alleged  inventions 
or, any  thereof  allegedly  covered  or  allegedly  secured 
by  said  pretended  United  States  Letters  Patent  No. 
959,976. 

VI. 

Admit  that  plaintiff  filed  with  the  County  of  Fresno, 
towit,  the  Board  of  Supervisors  thereof,  a  certain  pre- 
tended license,  copy. of  which  constitutes  Exhibit  No.  3 
to  the  Bill  of  Complaint  herein,  but  allege  that  said 
license  was  not  accepted  and  was  rejected  by  said 
County  of  Fresno  and  the  Board  of  Supervisors 
thereof. 

vn. 

Admit  that  defendants  C.  M.  Thompson,  O.  M. 
Thompson,  E.  O.  Thompson,  Co-partners  doing  busi- 
ness under  the  firm  name  and  style  of  Thompson  Bros., 
in  response  to  a  notice  to  contractors  made  and  pub- 
lished by  the  Board  of  Supervisors  of  the  County  of 


C.  M.  Thompson  et  al.  63 

Fresno  on  or  about  September  30,  1920,  submitted  a 
proposal  for  the  improvement  of  that  portion  of 
Fresno  County  Highway  System,  indicated  as  part  of 
Route  5,  Section  A,  towit,  that,  portion  of  Blackstone 
Avenue,  in  the  County  of  Fresno,  State  of  California, 
adjoining-  the  city  boundary  of  the  City  of  Fresno,  and 
running  northerly  therefrom  for  a  distance  of  approxi- 
mately six  hundred  (600)  feet  from  the  city  boundary; 
admit  that  on  or  about  November  5,  1920,  said  de- 
fendants entered  into  a  contract  with  the  County  of 
Fresno,  towit,  the  Board  of  Supervisors  thereof,  for 
laying  and  constructing  a  pavement  or  roadway  upon 
the  said  part  of  Route  5,  Section  A,  Fresno  County 
Highway  System,  but  deny  that  either  by  the  terms 
of  said  contract  or  at  any  time  or  at  all  said  de- 
fendants either  agreed  to  lay  or  construct,  or  have 
laid  or  constructed  thereon,  any  pavement  containing 
the  alleged  invention  set  forth  in  said  pretended  Let- 
ters Patent,  and  deny  that  said  contract  was  en- 
tered into  with  any  intent  or  conspiracy  to  injure 
plaintiff  or  to  deprive  it  of  any  profits,  benefits  or 
advantages  to  which  it  was  entitled;  admit  that  in 
accordance  with  the  terms  and  requirements  of  said 
contract  and  the  laws  of  the  State  of  California,  the 
said  defendants  executed  their  "BOND  FOR  THE 
FAITHFUL  PERFORMANCE  OF  SAID  CON- 
TRACT" with  defendants  H.  E.  Vogel  and  J.  B. 
Hill  as  sureties  thereon  and  executed  their  "BOND 
FOR  THE  SECURITY  OF  MATERIAL,  MEN, 
LABORERS  AND  OTHERS"  with  the  defendants 
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H.  E.  Voj^el  and  J.  B.  Hill  as  sureties  thereon;  and 
admit  that  ''Exhibit  No.  5"  attached  to  the  Bill  of 
Complaint  herein  constitutes  a  copy  of  said  proposal, 
contract,   specifications  and  bonds. 

VIII. 
Deny  that  under  or  by  the  terms  of  said  contract 
or  bonds  or  at  all  the  said  defendants,  or  any  of 
them,  have  contracted  or  agreed  or  undertaken  to 
or  have  made  or  used  or  sold  any  pavement  or  struc- 
ture that  is  the  alleged  invention  allegedly  described 
or  allegedly  claimed  by  plaintiff  under  or  in  said  pre- 
tended Letters  Patent  No.  959,976;  deny  that  any 
such  pavement  so  contracted  to  be  laid  or  constructed 
by  defendants  embodies  or  uses  any  alleged  inven- 
tion allegedly  covered  by  said  pretended  Letters  Pat- 
ent; and  in  that  behalf  defendants  allege  that  by  the 
aforesaid  contract  and  specifications  it  was  provided 
that  the  WEARING  SURFACE  laid  on  the  aforesaid 
part  of  Route  5,  Section  A,  Fresno  County  Highway 
System,  should  constitute  ASPHALT  WEARING 
SURFACE,  TYPE  A,  identified  in  said  "Exhibit  No. 
5"  and  that  the  mixing  and  laying  of  said  WEARING 
SURFACE  should  conform  and  did  conform  and  was 
controlled  by  the  specifications  for  said  "ASPHALT 
WEARING  SURFACE,  TYPE  A",  appearing  be- 
ginning at  page  14  of  said  "Exhibit  No.  5";  and  that 
the  laying  of  the  WEARING  SURFACE  on  said  part 
of  Route  5,  Section  A,  Fresno  County  Highway  Sys- 
tem has  conformed  to  said  specifications  for  AS- 
PHALT WEARING  SURFACE,  TYPE  A;  and  de- 
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fendants  allege  that  said  ASPHALT  WEARING 
SURFACE,  TYPE  A,  is  not,  nor  is  the  laying  of  the 
same,  in  any  manner  an  infringement  upon  said  pre- 
tended Letters  Patent  No.  959,976. 

IX. 

Defendants  deny  that  they  have  received  any  legal 
notice  of  any  alleged  infringement  of  said  pretended 
Letters  Patent;  deny  that  defendants  have  committed 
any  act  of  infringement  of  said  pretended  Letters 
Patent  upon  said  part  of  Route  5,  Section  A,  Fresno 
County  Highway  System;  deny  that  said  County  of 
Fresno  is  planning  or  threatening  to  commit  any  other 
or  similar  acts  of  alleged  infringement;  deny  that 
plaintiff  will  suffer  any  damage  or  be  deprived  of  any 
gains  or  profits,  or  suffer  any  irreparable  injury  to 
itself  because  of  any  alleged  infringement  by  de- 
fendants. 

X. 

Answering  Paragraph  XII  of  the  Bill  of  Complaint 
on  file  herein,  defendants  allege  that  the  large  areas 
of  pavement  referred  to  therein  as  manufactured  and 
constructed  by  plaintiff  for  the  County  of  Fresno 
were  manufactured  and  constructed  by  plaintiff  under 
the  monopoly  asserted  by  plaintiff'  as  owner  of  United 
States  Letters  Patent  No.  727,505,  granted  May  5, 
1903,  to  Frederick  John  Warren;  that  said  United 
States  Letters  Patent  No.  727,505,  expired  by  law 
on  May  5,  1920,  and  that  plaintiff  has  surreptitiously 
and  fraudulently  and  intentionally  endeavored  to  con- 
tinue to  exercise  the  monopoly  heretofore  asserted  un- 
der the  guise  of   said    expired    Letters    Patent    No. 
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727,505  by  filing^  with  the  County  of  Fresno  and  other 
bodies  politic,  both  in  the  State  of  CaHfornia,  and 
throughout  the  United  States,  pretended  licenses  in 
form  similar  to  the  aforesaid  Exhibit  No.  3  wherein 
the  "certain  patents"  referred  to  therein  are  not  des- 
ignated by  date  or  number;  that  this  practice  of  plain- 
tiff has  been  carried  on  with  the  fraudulent  intent  of 
inducing  bodies  politic  to  pay  unto  plaintiff  sums  of 
money  under  the  belief  that  plaintiff  is  now  the  legal 
possessor  of  the  monopoly  in  fact  terminated  with  the 
expiration  of  said  Letters  Patent  No.  727,505;  that 
in  fact  plaintiff  now  possesses  no  Letters  Patent  which 
in  any  manner  warrants  plaintiff  in  filing  pretended 
"license  agreements"  corresponding  to  the  aforesaid 
Exhibit  No.  3  and  that  the  practice  of  plaintiff  in  so 
doing  is  fraudulent  and  intended  to  mislead  bodies 
politic  and  lawful  competitors. 

XL 
Answering  Paragraph  XIII  of  said  Complaint,  de- 
fendants deny  that  plaintiff  has  for  many  years  or 
at  all  been  engaged  in  the  business  of  manufacturing, 
or  under  its  supervision  or  direction,  licensing  the 
manufacturing  or  laying  of  pavements  embodying 
the  alleged  claims  allegedly  stated  in  said  pretended 
Letters  Patent  No.  959,976,  or  that  plaintiff  has  built 
up  a  large  or  profitable  or  any  business  in  that  be- 
half; deny  that  the  laying  of  said  pavement  provided 
for  in  the  aforesaid  contract  of  November  5,  1917, 
will  or  has  resulted  in  any  grave  or  other  injury 
or  damage  to  plaintiff;  deny  that  any  pavements  which 


C.  M.  Thompson  et  al.  67 

plaintiff  may  have  any  right  to  exclude  others  from 
manufacturing  will  be  laid  or  attempted  to  be  laid 
by  defendants  herein,  either  under  the  claim  or  pre- 
tense that  said  pavements  are  manufactured  by  plain- 
tiff or  under  the  supervision  or  direction  of  plaintiff, 
or  laid  in  accordance  with  pretended  Letters  Patent 
No.  959,976,  or  at  all,  or  to  the  great  or  any  injury 
or  damage  to  plaintiff. 

XII. 
Deny  that  any  proceedings  are  now  or  at  any  time 
prior  hereto  or  hereinafter  pending  before  the  officers 
of  the  County  of  Fresno  for  the  improvement  of 
streets  under  the  aforesaid  specifications  described  as 
"Specifications,  Section  VI,  ASPHALT  WEARING 
SURFACE,  TYPE  A,"  which  embody  or  necessitate 
in  any  manner  the  use  or  employment  of  any  alleged 
invention  claimed  by  plaintiff'  or  embodied  in  pre- 
tended Letters  Patent  No.  959,976;  deny  that  plaintiff 
as  the  pretended  owner  of  pretended  Letters  Patent 
No.  959,976,  has  any  exclusive  right  to  make,  use  or 
sell  any  said  alleged  invention  in  said  County  of 
Fresno  or  has  any  exclusive  right  to  lay  or  construct 
the  t>pe  of  ASPHALT  WEARING  SURFACE  pre- 
scribed under  "Section  VI"  of  said  Specifications  as 
"ASPHALT  WEARING  SURFACE,  TYPE  A"; 
deny  that  because  of  any  wrongful  claims  or  threats 
or  actions  of  defendants,  the  right  of  competitors 
or  others  to  enter  into  such  contracts  or  to  perform 
the  same  are  hindered  or  interfered  with  and  deny 
that  plaintiff  will  lose  any  lawful  opportunity  of  get- 
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ting  any  such  work  so  proposed;  deny  that  by  any 
unlawful  act  of  defendants,  or  either  of  them,  plain- 
tiff has  suffered  or  will  suffer  any  damage  or  injury. 

XIIL 

Deny  that  defendants  have  heretofore  infringed 
upon  said  pretended  Letters  Patent  No.  959,976  in 
any  manner  whatsoever;  deny  that  defendants  are  con- 
templating or  intending  to  ever  infringe  upon  the  same 
and  deny  that  unless  restrained  by  a  writ  of  injunction 
or  otherwise  defendants  will  continue  to  infringe  upon 
said  pretended  Letters  Patent  or  will  induce  or  lead 
others  to  infringe  upon  the  same. 

XIV. 

Further  answering  defendants  allege  that  said  pre- 
tended Letters  Patent  No.  959,976,  and  each  of  the 
claims  thereof,  are  invalid  and  void  for  the  following- 
reasons  : 

(A)     In  view  of  the  following  Letters  Patent: 

UNITED   STATES   PATENTS 


NAME  DATE  NUMBER 


John   P.    Cranford                Mar.  23,  1869  88,139 

Davis  W.  Bailey                   Nov.  23,  1869  97,149 

Samuel  R.   Scharf               Jan.  24,   1871  111,151 

Z.  Waters  &  H.  R.  Bellamy  Dec.  31,  1872  134,500 

N.  B.  Abbott                        June  17,  1873  139,848 

S.  J.  Davenport  &  J.  Ward  Oct.  28,  1873  143,965 

Andrew  B.  Dean                  Mar.  23,  1875  161,013 
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H.  R.  Bellamy 

July  13,  1875 

165,530 

William  H.  Jones 

Oct.  19,   1875 

169,005 

S.  R.  Scharf 

April  18,  1876 

176,360 

S.  R.  Scharf 

April  25,  1876 

176,696 

Antonio  Pelletier 

May  23,  1876 

177,744 

H.  Wibben 

Dec.  19,  1876 

185,609 

J.    G.   Stafford  &  J. 

W. 

Phillips 

Feb.  27,  1877 

187,926 

A.  B.  Dean 

July  30,   1878 

206,426 

S.  E.  Gross 

Oct.  7,  1879 

220,234 

Davis  W.  Bailey 

May  18,   1880 

(Reissue) 

9,207 

A.   McKinley 

May  22,  1883 

278,031 

G.  C.  Harkins 

June   3,    1884 

299,924 

John  G.   Ketcham 

June  7,  1887 

364,594 

James  Stansfield 

Dec.    20,    1887 

375,018 

E.  J.  DeSmedt 

Dec.  20,  1887 

375,273 

G.  A.  Bayard 

Apr.  24,  1888 

381,667 

Amzi  L.  Barber 

Oct.   16,   1888 

391,222 

William  C.  Murdock 

Aug-.  6,   1889 

408,250 

T.  F.  Hagerty 

Oct.  22,   1889 

413,278 

H.  Van  Newkirk 

Oct.  1,  1895 

547,097 

NAME     ■ 

DATE 

NUMBER 

F.  J.  Warren 

June  4,   1901 

675,430 

S.  Whinery 

June  4,  1901 

675,694 

F.  A.  Malette  &  E.  Se 

jybolt  Sept.  24,  1901 

683,056 

F.  A.  Malette 

Jan.  21,   1902 

691,708 

F.  J.  Warren 

Mar.  11,  1902 

695,421 
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F.  J.  Warren  Mar.  11,  1902  695,422 

F.  J.  Warren  Mar.  11,  1902  695,423 

Walter  S.  \\'ilkinson  July  29,   1902  705,728 

Daniel  P.  Mullen  Mar.   3,   1903  721,906 

F.  J.  Warren  May    5    1903  727,505 

F.  J.  Warren  May   5,   1903  727,509 

F.  J.  Warren  May   5,    1903  727,510 

F.  J.  Warren  May   5,    1903  727,511 

F.  J.  Warren  May  5,  1903  727,512 
William  Wilson  Dec.  29,  1903  748,247 
W.  Wilson  Dec.  29,  1903  748,248 
August  E.  Schutte  Aug.  20,  1904  768,699 

G.  W.  &  W.  T.  S.  Crich-     Aug.  15,  1905  797,408 
field 

Frederick  J.  Warren  Sept.  12,  1905  799,619 
John  C.  Butterfield  Dec.  26,  1905  808,339 
J.  I.  McDonald  Mar.  13,  1906  814,797 
T.  N.  Badger  Aug.  21,  1906  829,247 
P.  C.  Reilly  Aug.  21,  1906  829,294 
Walter  S.  Wilkinson  Nov.  13,  1906  836,059 
S.  G.  Howe  Jan.  29,  1907  842,201 
W.  E.  Hassam  July  30,  1907  861,650 
Herman  J.  Rufli  Aug.  13,  1907  863,096 
J.  D  .Henderson  Oct.  22,  1907  869,181 
J.  L.  Rake  &  C.  Rich- 
ardson Dec.  31,  1907  875,288 
George  A.  Mitchell  Jan.  14,  1908  876,377 
W.  S.  Houghton  May  26,  1908  888,886 
F,    F.   Williamson  &   D. 

Brennan  Jan.   12,   1909  909,499 
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NAME 

DATE                 NUMBER 

B.  F.  Richardson 

Feb.   2,    1909 

911,445 

Amzi  L.  Barber 

Mar.  16,  1909 

915,062 

F.  S.  Hutchinson 

Apr.  13,  1909 

918,156 

Joseph  H.  Amies 

Aug.  31,  1909 

932,941 

J.  C.  Travilla 

Oct.   12,   1909 

936,493 

Joseph   H.   Amies 

Nov.  30,  1909 

941,548 

Joseph   H.   Amies 

Jan.   4,    1910 

945,071 

Clifford  Richardson 

Jan.   10,   1911 

981,225 

Jules  Lassailly 

Mar.  28,  1911 

987,726 

BRITISH 

LETTERS    PATENT 

NUMBER 

YEAR 

10,841 

1896 

17,483 

1897 

15,992 

1906 

1,568 

1873 

3,940 

1883 

12,729 

1849 

548 

1871 

(B)  Because  in  view  of  the  state  of  the  art  at 
the  date  of  the  alleged  invention  of  the  said  Wallace, 
and  long  prior  to  that  time,  the  matters  and  things 
purported  to  be  patented  and  claimed  in  said  pre- 
tended Letters  Patent  No.  959,976  were  not  patentable 
inventions  but  were  mere  expedients  requiring  no 
invention  and  within  the  domain  of  mere  judgment 
and  skill  in  the  art,  and  comprise  a  mere  unpatentable 
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ag"£*Tegation  of  means  and  expedients  well  known  and 
long^  used  in  the  art  long  prior  to  said  Wallace's 
alleged  invention  thereof,  the  selection  and  use  of 
which  required  only  the  ordinary  mechanical  or  trade 
skill  of  those  skilled  in  the  art  to  which  said  alleged 
inventions  pertain  and  did  not  involve  or  require  in- 
vention. 

(C)  Because  the  alleged  claims  of  said  pretended 
Letters  Patent  No.  959,976  do  not  cover  new  or  pat- 
entable combinations  but  mere  aggregations  of  old 
mechanical  things  and  elements,  producing  no  new 
result  or  effect. 

(D)  Because  for  the  purpose  of  deceiving  the 
public,  the  description  and  specification  of  the  said 
alleged  invention  and  discovery  filed  by  said  Wallace 
in  the  Patent  Office  of  the  United  States  for  said 
pretended  Letters  Patent  No.  959,976  was  made  to  con- 
tain less  than  the  whole  truth  relative  to  his  said 
pretended  invention  or  discovery  and  because  the  said 
specification  does  not  show  the  method  of  making 
and  using  the  said  alleged  invention  in  such  full,  clear 
and  exact  terms  as  to  enable  any  person  skilled  in  the 
art  or  science  to  which  it  pertains  to  make  and  use 

the  same. 

XV. 

Further  answering  defendants  allege  that  in  view 
of  the  patents  specifically  referred  to  in  Paragraph 
XIV,  sub-A  the  claims  of  said  pretended  Letters  Pat- 
ent No.  959,976  must  be  so  restricted  as  to  exclude 
from  the  purview  thereof  the  aforesaid  ASPHALT 
WEARING  SURFACE,  TYPE  A. 
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XVI. 

Further  answering  defendants  allege  that  prior  to 
the  alleged  invention  by  said  Wallace  as  in  the  Bill 
of  Complaint  alleged,  and  more  than  two  years  prior 
to  the  application  for  said  pretended  Letters  Patent 
No.  959,976,  every  material  or  substantial  part  of  said 
alleged  invention  or  inventions  purported  to  be  claimed 
as  new  in  said  pretended  Letters  Patent  had  been 
known  and  publicly  used  by  others  in  this  country  and 
for  more  than  two  years  prior  to  said  application, 
towit:  by  Capt.  W.  H.  Worswick  of  San  Francisco, 
at  San  Francisco,  California,  Palo  Alto,  California, 
Visalia,  California,  Chicago,  Illinois,  and  Oakland, 
California,  and  elsewhere  in  the  United  States;  and 
by  City  of  V'isalia,  State  of  California,  in  said  City 
of  Visalia. 

XVIL 

Further  answering  defendants  allege  that  during  the 
pendency  in  the  United  States  Patent  Office  of  the 
application  upon  which  said  alleged  Letters  Patent 
No.  959,976  issued,  the  patentee  so  limited  the  claims 
of  the  said  alleged  patent,  in  order  to  obtain  favor- 
able consideration  of  the  same,  that  plaintiff  cannot 
now  ask  for,  or  obtain,  an  interpretation  of  those 
claims,  or  either  of  the  same,  which  will  bring  the 
said  ASPHALT  WEARING  SURFACE,  TYPE  A 
complained  of  within  the  scope  thereof. 

XVIII. 

That  in  view  of  the  prior  art  at  and  before  the 
date  of  the  alleged  invention  or  inventions  purported 
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to  be  patented  in  either  or  both  of  the  claims  of  said 
pretended  Letters  Patent  No.  959,976,  said  claims  and 
neither  of  said  claims  can  be  given  an  interpretation 
which  will  bring-  the  aforesaid  ASPHALT  WEAR- 
ING SURFACE,  TYPE  A,  complained  of  within  the 
scope    thereof. 

WHEREFORE,  defendants  having  fully  answered 
to  the  Bill  of  Complaint,  deny  that  the  plaintiff  is  en- 
titled to  the  relief  demanded,  or  any  part  thereof, 
and  pray  that  the  Bill  of  Complaint  herein  be  dis- 
missed   with    costs    in    this    behalf    most    wrongfully 

sustained. 

C  M.  THOMPSON 
O.  M.  THOMPSON 
E.  O.  THOMPSON 


Co-partners  doing  business 
under  the  firm  name  and 
style  of  THOMPSON 
BROS., 

and 
H.  E.  VOGEL  and 
J.  B.  HILL 

Defendants. 
By   Leonard    S.    Lyon. 


Frederick  S.  Lyon. 
Leonard  S.  Lyon. 

Solicitors  and  of  Counsel 
for  Defendants 
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[Endorsed]  :  Received  copy  4/12/20  Paul  S.  Hon- 
berger  Solicitor  for  Pff  FILED  APR  12  1921  CHAS. 
N.  WILLIAMS,  Clerk  By  P.  W.  Kerr,  Deputy 
Clerk 


UNITED  STATES  DISTRICT  COURT 

SOUTHERN  DISTRICT  OF  CALIFORNIA 

SOUTHERN  DIVISION 

WARREN    BROTHERS    COM- 
PANY, a  Corporation, 


Plaintiff 


vs. 


C.  M.  THOMPSON,  O.  M. 
THOMPSON,  E.  O.  THOMP- 
SON, Co-partners  doing  business 
under  the  firm  name  and  style 
of  THOMPSON  BROS.;  H.  E. 
VOGEL  and  J.  B.  HILL, 

Defendants 


IN  EQUITY 
NO.  F-1 


PETITION  FOR  LEAVE  TO  INTERVENE 


Now  comes  the  County  of  Fresno,  a  body  politic 
and  corporate  of  the  State  of  California,  and  brings 
this  its  Petition  to  this  Honorable  Court,  for  Leave 
to  Intervene  in  the  above  entitled  suit  and  to  be  joined 
as  a  party  defendant  therein  for  the  purpose  of  de- 
fending the  same  and  resisting  the  claims  of  the 
plaintiff,   and  in   that   behalf  your   Petitioner   shows: 
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I. 

That  your  Petitioner  is  a  body  politic  and  corporate 
of  the  State  of  California,  and  is  the  County  of 
Fresno  referred  to  in  the  Bill  of  Complaint  in  the 
above  entitled  suit,  particularly  at  Paragraph  VI  of 
said   Bill  of  Complaint  and  otherwise  therein. 

11. 

That  the  above  entitled  suit  was  begun  on  February 
15,  1921,  by  the  filing  on  that  day  of  a  Bill  of  Com- 
plaint by  Warren  Brothers  Company,  a  Corporation, 
as  plaintiff,  against  C.  M.  Thompson,  O.  M.  Thomp- 
son, E.  O.  Thompson,  Co-partners  doing  business  un- 
der the  firm  name  and  style  of  Thompson  Bros.,  H.  E. 
Vogel  and  J.  B.  Hill,  as  defendants,  wherein  and 
whereby  it  was  alleged  that  the  said  plaintiff  was  the 
owner  and  holder  of  certain  Letters  Patent  of  the 
United  States  No.  959,976  issued  on  May  31,  1910, 
to  one  Edwin  C.  Wallace,  and  thereafter  duly  assigned 
to  the  plaintiff  on  April  1,  1912,  and  that  ever  since 
the  last  named  day  plaintiff  has  been  the  sole  owner 
and  holder  of  the  said  Letters  Patent  and  of  all  the 
rights  and  liberties  granted  thereby,  and  is  entitled 
to  all  damages  occasioned  by  the  infringement  of  said 
Letters  Patent. 

in. 

That  on  September  27,  1920,  your  Petitioner  by 
its  Board  of  Supervisors  duly  adopted  certain  specifi- 
cations for  the  improvement  of  part  of  Route  5,  Sec- 
tion A,  FRESNO  COUNTY  HIGHWAY  SYSTEM, 
a  copy  of   which   specifications   No.    1    is   included   in 
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"Exhibit    No.    5"    attached    to   the    aforesaid    Bill    of 
Complaint. 

IV. 
That  your  Petitioner  on  September  30,  1920,  by  its 
Board  of  Supervisors,  caused  a  notice  to  contractors 
to  be  published  inviting  sealed  proposals  for  the  con- 
struction of  work  on  part  of  Route  5,  Section  A, 
FRESNO  COUNTY  HIGHWAY  SYSTEM,  towit, 
that  portion  of  Blackstone  Avenue,  in  the  County  of 
Fresno,  State  of  Cahfornia,  adjoining  the  city  bound- 
ary of  the  City  of  Fresno,  and  running  northerly 
therefrom  for  a  distance  of  approximately  six  hundred 
(600)  feet  from  the  city  boundary,  a  copy  of  said 
notice  being  attached  to  the  aforesaid  Bill  of  Com- 
plaint as  "Exhibit  No.  4";  that  defendants  C.  M. 
Thompson,  O.  M.  Thompson,  E.  O.  Thompson,  as  Co- 
partners doing  business  under  the  firm  name  and 
style  of  Thompson  Bros.,  submitted  a  proposal  for 
the  construction  of  said  work  and  was  awarded,  by 
your  Petitioner,  a  contract  for  the  performance  of 
said  work  on  said  part  of  Route  5,  Section  A;  that 
in  accordance  with  the  terms  and  requirements  of 
said  contract  and  the  laws  of  the  state  of  California, 
the  said  defendants  C.  M.  Thompson,  O.  M.  Thomp- 
son, E.  O.  Thompson,  as  Co-partners,  doing  business 
under  the  firm  name  and  style  of  Thompson  Bros., 
executed  their  BOND  FOR  THE  FAITHFUL  PER- 
FORMANCE OF  SAID  CONTRACT  with  H.  E. 
Vogel  and  J.  B.  Hill,  defendants  to  the  aforesaid  suit, 
as   sureties  thereon,   and   the   said   defendants   C.    M. 
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Thompson,  O.  M.  Thompson,  E.  O.  Thompson,  as 
Co-partners,  doing  business  under  the  firm  name  and 
style  of  Thompson  Bros.,  executed  their  BOND  FOR 
THE  SECURITY  OF  MATERIAL,  MEN,  LABOR- 
ERS AND  OTHERS,  to  your  Petitioner,  with  the  de- 
fendants H.  E.  Vogel  and  J.  B.  Hill  as  sureties 
thereon;  a  copy  of  said  proposal,  contract,  specifica- 
tions and  bonds  being  attached  to  the  aforesaid  Bill 
of  Complaint  as  "Exhibit  No.  5". 

V. 

That  by  the  aforesaid  contract  and  specifications  it 
was  provided  that  the  WEARING  SURFACE  laid 
on  the  aforesaid  part  of  Route  5,  Section  A,  FRESNO 
COUNTY  HIGHWAY  SYSTEM,  should  constitute 
the  ASPHALT  WEARING  SURFACE,  TYPE  A, 
identified  therein  and  that  the  mixing  and  laying  of 
said  WEARING  SURFACE  should  conform  to  and 
be  controlled  by  the  specifications  for  said  ASPHALT 
WEARING  SURFACE,  TYPE  A,  appearing  begin- 
ning at  page  14  of  said  "Exhibit  No.  5";  and  that 
the  laying  of  the  WEARING  SURFACE  on  said  part 
of  Route  5,  Section  5,  FRESNO  COUNTY  HIGH- 
WAY SYSTEM  under  said  contract  has  conformed 
to  said  specifications  for  ASPHALT  WEARING 
SURFACE,  TYPE  A. 

VL 

That  your  Petitioner  is  advised  and  believes  that 
the  mixing  and  laying  of  said  ASPHALT  WEARING 
SURFACE,  TYPE  A,  in  the  manner  prescribed  in 
the  specifications  therefor  appearing  beginning  at  page 
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14  of  said  ''Exhibit  No.  5"  is  in  no  manner  an  in- 
fring-ement  upon  the  aforesaid  Letters  Patent  of  the 
United  States  No.  959,976  in  suit,  or  either  of  the 
claims  thereof;  and  that  the  pavement,  and  particu- 
larly the  WEARING  SURFACE  thereof  as  laid  upon 
the  aforesaid  part  of  Route  5,  Section  A,  FRESNO 
COUNTY  HIGHWAY  SYSTEM,  in  no  manner  con- 
stitutes an  infringement  of  said  Letters  Patent  in  suit, 
or  either  of  the  claims  thereof,  nor  does  the  same 
constitute  in  any  manner  any  violation  of  any  rights 
of  the  plaintiff  to  said  suit. 

VII. 

That  your  Petitioner  has  openly  retained  counsel  to 
defend  the  aforesaid  suit  and  is  paying  the  expense 
of  the  defense  of  said  suit,  including  the  expenses 
connected  with  the  preparation  and  filing  of  defend- 
ants' answer  heretofore  filed  and  will  continue  to  pay 
the  expenses  of  and  control  the  further  defense  of 
said  suit. 

VIII. 

That  this  Petition  for  Intervention  is  made  with 
the  consent  of  each  of  the  defendants  named  in  the 
aforesaid   Bill  of   Complaint. 

IX 

Your  Petitioner  further  states  that  in  view  of  the 
foregoing  it  is  directly  interested  in  the  result  of  this 
suit  and  would  be  irreparably  injured  and  damaged  by 
the  grant  of  the  prayer  of  plaintiff  set  forth  in  said 
Bill   of   Complaint   herein. 
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X. 

YOUR  PETITIONER  THEREFORE  PRAYS 
that  an  order  be  entered  making  your  Petitioner, 
County  of  Fresno,  a  body  politic  and  corporate  of  the 
State  of  California,  a  party  defendant  herein,  with 
leave  to  answer  the  Bill  of  Complaint  herein  nunc 
pro  tunc  as  of  the  date  when  the  answer  of  said 
defendants  was  filed,  and  ordering  that  said  answer 
stand  as  the  answer  also  of  your  Petitioner. 

COUNTY  OF  FRESNO 

By  Chris  Jorgensen, 
Chairman  of  Board  of  Supervisors. 
C.   E.  Beaumont, 


District  Attorney,  County  of  Fresno 
Ray  C.  Wakefield 

Deputy  District  Attorney 
Frederick  S.  Lyon, 

Leonard  S.  Lyon, 

Solicitors  and  Counsel  for  Petitioner. 

STATE  OF  CALIFORNIA   ) 

)   ss: 
County    of    Fresno  ) 

Chris  Jorgensen,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  Chairman  of  the  Board  of  Super- 
visors of  the  County  of  Fresno,  Petitioner  above 
named;  that  he  has   read  the  foregoing  Petition   for 


C.  M.  Thompson  et  al.  81 

Leave  to  Intervene  and  knows  the  contents  thereof, 
that  the  same  is  true  to  the  best  of  his  knowledge, 
information  and  behef. 

Chris  Jorgensen 


Subscribed  and  sworn  to  before  me  this   11th  day 
of  April,   1921. 

(Seal)  Ray  C.  Wakefield 


Notary  Public  in  and  for 
the  County  of  Fresno, 
State  of  California. 


[Endorsed]  :  Received  Copy  4/12/20  Paul  S.  Hon- 
berger  Solicitor  for  Pff.  FILED  APR  12  1921  CHAS. 
N.  WILLIAMS,  Clerk     By  P  W  Kerr,  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

NOTICE. 


To  Warren  Brothers  Company,  a  Corporation,  Plaintiff 

above  named,  and  to  Paul  S.  Honberger,  Esq.,  Its 

Solicitor : 

You,  and  each  of  you,  will  please  take  notice  that 

the   annexed   petition   that   the   testimony   in   chief   of 

plaintiff's  expert   witnesses  be  set   forth  ,in   affidavits, 

etc.,  will  be  brought  on  for  hearing  before  Honorable 

Benjamin  F.  Bledsoe  judge  of  the  above  entitled  Court 

at   the    Postoffice    Building,    Los    Angeles,    California, 

at  Ten  O'Clock  A.  M.  on  April  18,  1921,  or  as  soon 

thereafter  as  counsel  can  be  heard. 

Dated:     Los  Angeles,  .California,  April  12,  1921. 

Frederick   S.   Lyon. 
Leonard  S.  Lyon. 
Solicitors  for  Defendants. 
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[Title  of  Court  and  Cause.] 

PETITION  THAT  THE  TESTIMONY  IN  CHIEF 
OF  PLAINTIFF'S  EXPERT  WITNESSES  BE 
SET  FORTH  IN  AFFIDAVITS  AND  THAT 
PLAINTIFF'S  EXPERT  WITNESSES  BE 
PRODUCED  IN  OPEN  COURT  AT  THE 
TRIAL  FOR  CROSS-EXAMINATION. 


Come  now  defendants  to  the  above  entitled  cause 
and,  pursuant  to  Equity  Rule  48,  petition  this  Honor- 
able Court  that  an  order, be  entered  that  the  testimony 
in  chief  of  any  expert  witnesses  on  behalf  of  plaintiff, 
whose  testimony  is  directed  to  matters  of  opinion,  be 
set  forth  in  affidavits  and  filed  within  forty  (40)  days 
after  this  cause  is  at  issue;  and  that  each  of  plaintiff's 
said  expert  witnesses  executing  ,any  such  affidavit  be 
produced  for  cross-examination  upon  the  trial  of  this 

cause. 

Frederick  S.  Lyon. 

Leonard  S.  Lyon. 

Solicitors  for  Defendants. 

POINTS  AND  AUTHORITIES 

Rule  48  of  the  New  Equity  Rules  promulgated  by 
the  United  States  Supreme  Court,  October  Term,  1912. 
P.  M.  Co.  V.  Ajax  Rail  Anchor  Co.,  216  Fed.  634. 

[Endorsed] :  Received  Copy  4/12/20  Paul  S.  Hon- 
berger,  SoHcitor  for  Pff.  FILED  APR.  12,  1921. 
CHAS.  N.  WILLIAMS,  Clerk,  By  P  W  Kerr  Deputy 
Clerk 
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[Title  of  Court  and  Cause.] 

ORDER  ALLOWING  INTERVENTION 

The  petition  of  COUNTY  OF  FRESNO,  asking 
leave  to  intervene  as  a  party  defendant,  having  been 
duly  filed  herein,  and  the  same  being  been  presented 
to  the  Court  on  April  18,  1921,  and  having  been  con- 
sidered by   the   Court,   it  is   hereby 

ORDERED,  that  the  said  petition  be  and  the  same 
is  hereby  granted,  and  that  the  answer  of  defend- 
ants heretofore  filed  shall  constitute  and  stand  as  the 
answer  of  said  petitioner,  and  shall  be  considered  as 
filed  nunc  pro  tunc  as  of  the  date  when  the  said 
answer  was  originally  filed. 

Dated:     Los   Angeles,    California,   April    19,    1921. 

Bledsoe 


UNITED  STATES  DISTRICT  JUDGE. 
FILED  APR  22   1921.     Chas.  N.  Williams  Clerk. 
By  W.  U.  Handy,  Deputy 


[Title  of  Court  and  Cause.] 

ORDER  THAT  TESTIMONY  OF  EXPERT  WIT- 
NESSES BE  FILED  IN  AFFIDAVIT  FORM 

The  petition  of  defendants  that  the  testimony-in- 
chief  of  plaintiff's  expert  witnesses  be  set  forth  in 
affidavits,  etc.,  having  been  duly  filed  herein  and  the 
same  having  been  presented  to  the  Court  on  April  18, 
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1921,  and  having-  been  considered  by  the  Court,  it  is 
hereby 

ORDERED,  that  the  testiinony-in-chief  of  expert 
witnesses,  whose  testimony  is  directed  to  matters  of 
opinion,  be  set  forth  in  affidavits  and  filed  as  follows: 
those  of  the  plaintiff  within  forty  (40)  days  after 
the  cause  is  at  issue;  those  of  the  defendants  within 
twenty  (20)  days  after  plaintiff's  time  has  expired; 
and  rebutting  affidavits  within  fifteen  (15)  days  after 
the  expiration  of  the  time  for  filing  original  affidavits. 

Dated:  Los  Angeles,  California,  April  19,  1921. 

Bledsoe 


UNITED  STATES  DISTRICT  JUDGE 
FILED  APR  22   1921     Chas.   N.  Williams,   Clerk 
By  W.  U.  Handy,  Deputy 


[Title  of  Court  and  Cause.] 

NOTICE 

To  C.  M.  Thompson,  O.  M.  Thompson,  E.  O.  Thomp- 
son, co-partners  doing  business  under  the  firm  name 
and  style  of  Thompson  Brothers,  H.  E.  Vogel  and 
J.  B.  Hill,  and  the  County  of  Fresno,  State  of  Cali- 
fornia; and  to  Frederick  S.  Lyon,  their  solicitor: 

You  and  each  of  you  will  please  take  notice  that 
the  annexed  petition  petitioning  for  an  extension  of 
time  to  to  and  including  July  5,  1921,  within  which 
to  file  affidavits  covering  the  testimony  in  chief  of 
plaintiff's    expert    witnesses    will    be    brought    on    for 
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[Title  of  Court  and  Cause.] 

DECREE. 

On  the  9th  day  of  November,  1921.  the  above-enti- 
tled cause  was  taken  under  submission  by  the  Court, 
and  thereafter,  on  the  29th  day  of  May,  1922,  being 
a  day  in  the  January,  A.  D.,  1922  Term  of  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  Dis- 
trict of  CaHfornia,  Southern  Division,  the  Court 
handed  down  its  Opinion,  and  in  accordance  therewith, 
the  above  entitled  cause  was  ordered  dismissed ; 

NOW  THEREFORE  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED  that  the  above-entitled 
cause  be,  and  the  same  hereby  is  dismissed,  with  costs 
in  favor  of  defendant,  taxed  at  $121.70. 

Los  Angeles,  California,  June  1st,  1922. 

Benjamin  F.  Bledsoe, 

District  Judge. 

Decree  entered  and  recorded  June  1st,  1922. 

Chas.  N.  Williams,  Clerk. 
By  Douglas  Van  Dyke,  Deputy  Clerk. 

Endorsed:  Filed  Jun  1,  1922  Chas.  N.  Williams, 
Clerk;  By  Douglas  Van  Dyke,  Deputy  Clerk. 
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hearing-  before  Hon.  Benjamin  F.  Bledsoe,  Judge  of 
the  above  entitled  Court  at  the  Post  Office  Building, 
Los  Angeles,  California,  at  10  o'clock  A.  M.,  on  May 
23rd,  1921,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

Dated  at  Los  Angeles,  California,  May  17,  1921. 

J.  M.  Head 


Paul   S.   Honbers:er 


Solicitors   for  Plaintiff 


[Title  of  Court  and  Cause.] 

PETITION  THAT  AN  EXTENSION  OF  TIME 
IN  WHICH  TO  FILE  TESTIMONY  IN 
CHIEF  OF  PLAINTIFF'S  EXPERT  WIT- 
NESSES BE  GRANTED. 

Comes  now  the  plaintiff  in  the  above  entitled  cause, 
and  petitions  this  Honorable  Court  that  an  order  be 
entered  extending  the  time  heretofore  granted  on 
April  22,  1921,  to  to  and  including  July  5,  1921,  in 
which  the  testimony  in  chief  of  any  expert  witnesses 
on  behalf  of  the  plaintiff  to  be  set  forth  in  affidavits 
may  be  filed. 

The  plaintiff  states  that  the  time  heretofore  allowed 
under  said  order  of  April  22,  1921,  has  been  and 
is  insufficient  within  which  to  prepare  and  file  the 
respective  affidavits  ordered  under  said  order  of  April 
22,  1921; 
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That  the  plaintifT's  principal  offices  and  the  resi- 
dences of  plaintiff's  witnesses  are  in  Boston,  Mass., 
or  thereabouts;  that  the  copy  of  the  order  of  said 
Court  of  April  22,  1921,  did  not  reach  the  offices  of 
the  plaintifif's  solicitors  in  Boston  until  on  or  after 
May  1,  1921;  that  said  cause  was  at  issue  about  April 
12,  1921,  and  that  the  time  within  which  affidavits  on 
behalf  of  plaintiff  are  required  to  be  filed  is  forty 
days  from  said  time;  that  defendants'  answer  requires 
careful  consideration,  said  answer  among  other  things 
cites  sixty-eight  United  States  Letters  Patent,  and 
seven  British  Letters  Patent,  as  invalidating  plaintiff's 
patent,  all  of  which  said  respective  patents  require 
consideration  on  the  part  of  plaintiff's  witnesses  and 
counsel. 

Plaintiff  has  endeavored  to  comply  with  said  order, 
but  has  not  been  able  to  do  so  within  the  time  limited. 

WHEREFORE,  plaintiff'  prays  for  an  order  ex- 
tending time  to  to  and  including  July  5,  1921,  in  which 
the  testimony  in  chief  of  expert  witnesses,  whose 
testimony  is  directed  to  matters  of  opinion,  may  be 

filed. 

J.  M.  Head 


Paul  S.  Honberger 


Attorneys    for   Plaintiff 
[Endorsed]  :      Received    copy    of    the    within    May 
17/21     Frederick  S.  Lyon     Leonard  S.  Lyon  for  de- 
fendants    FILED  MAY  17  1921     CHAS.  N.  WIL- 
LIAMS, Clerk     By  P.  W.  Kerr  Deputy  Clerk 
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[Title  of  Court  and  Cause.] 

ORDER  GRANTING  EXTENSION 

This  cause  coming  on  this  day  for  hearing  on  Peti- 
tion for  extension  of  time  to  file  affidavits  of  expert 
witnesses  of  plaintiff  in  testimony  in  chief;  Paul  S. 
Honberger,  Esq.,  appearing  as  counsel  for  the  plain- 
tiff and  F.  S.  Lyon,  Esq.,  appearing  as  counsel  for  the 
defendant,  and  said  counsel  for  the  plaintiff,  in  sup- 
port of  said  motion,  having  presented  argument  herein, 
and  Leonard  S.  Lyon,  Esq.,  in  opposition  thereto,  also 
presents  argument  herein,  and  Paul  S.  Honberger, 
Esq.,  counsel  for  defendant  having  presented  closing 
argument  in  support  thereof,  IT  IS  NOW  BY  THE 
COURT  ORDERED:  that  the  time  within  which  to 
file  affidavits  of  expert  witnesses  of  plaintiff  in  testi- 
mony in  chief  be  and  the  same  hereby  is  extended 
eleven  days. 


[Title  of  Court  and  Cause.] 

STIPULATION 

IT  IS  STIPULATED  that  the  affidavit  of  James 
W.  Howard  on  behalf  of  the  plaintiff  may  be  filed  in 
the  above  entitled  cause,  said  affidavit  being  filed  in 
accordance  with  an  order  of  Court  made  herein  April 
22,  1921,  and  extension  of  time  thereof  granted; 

AND  IT  IS  FURTHER  STIPULATED  that  the 
defendants   may    file   their    affidavits   within    20   days 
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from   the  days   of   this   stipulation,   to   wit,   June    15, 

1921. 

J.  M.  Head 


Paul  S.  Honberger 

Solicitors  for  plaintiff 
Frederick  S.  Lyon 
Leonard  S.  Lyon 

Solicitors  for  defendants 

[Endorsed]:     FILED   JUN   17    1921      CHAS.    N. 
WILLIAMS,  Clerk  By  R  S  Zimmerman  Deputy  Clerk. 


11-1  la  Affidavits  for  pltff  Edwin  C.  Wallace 
Geo.  H.  Perkins  (together  with  Exhibits  A,  B,  C,  D 
and  E,  attached  to  Perkins  affidavit). 

[Title  of  Court  and  Cause.] 

AFFIDAVIT. 

Affiant,  Edwin  C.  Wallace,  being  duly  sworn,  de- 
clares and  says: 

That  for  more  than  twenty-five  years  he  has  followed 
the  profession  of  Chemist,  that  he  is  a  member  of  the 
American  Chemical  Society;  The  American  Society  for 
Testing  Materials  and  the  Society  of  Chemical  Indus- 
try of  London,  England;  that  for  many  years  he  has 
made  a  specialty  of  testing  bitumens  and  bituminous 
pavements,  etc.,  and  that  the  following  is  a  chrono- 
logical recital  of  his  experience  in  that  line  of  work. 
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From  1891  to  1894,  while  a  special  student  in  Chem- 
istry at  the  University  of  Cincinnati,  he  devoted  his 
spare  time. to  investigative  and  experimental  work  on 
asphalts  and  asphalt  pavements  under  the  supervision 
of  Mr.  Samuel  Whinery,  then  General  Manager  of  the 
Warren-Scharf  Asphalt  Paving  Company  with  head- 
quarters at  Cincinnati. 

In  1894  he  regularly  entered  the  employ  of  Warren- 
Scharf  Asphalt  Paving  Company,  assuming  charge  of 
the  laboratory  which  had  been  built  up  during  the  pre- 
vious years  of  experimental  work.  In  1897  he  assumed 
charge  of  the  laboratory  of  the  Warren  Chemical  & 
Manufacturing  Company  established  at  their  plant  in 
Long  Island  City,  N.  Y.,  where  they  were  engaged  in 
the  refining  of  asphalts,  distillation  of  coal  tar  and  the 
manufacture  of  roofing  felts,  mastic. and  other  bitum- 
inous products;  this  company  being  a  subsidiary  of  the 
Warren-Scharf  Asphalt  Paving  Company;  the  Cin- 
cinnati Laboratory  of  the  latter  company  was  aban- 
doned. 

In  1900  he  became  first  assistant  in  the  New  York 
Testing  Laboratory,  then  under  the  direction  of  Clif- 
ford Richardson,  said  New  York  Testing  Laboratory 
being  the  technical  department  of  the  Asphalt  Com- 
pany of  America  (now  General  Asphalt  Company)  and 
having  technical  supervision  of  all  pavements  laid  by 
that  organization  and  their  several  subsidiary  com- 
panies. During  the  two  years  he  was  connected  with 
this  laboratory  he  visited  many  cities  in  the  discharge 
of  his  duties  and  had  complete  charge  of  all  the  work 
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during  several  months  in  1900  and  1901  when  Richard- 
son was  absent  from  the  United  States. 

In  March,  1902,  he  entered  the  employ  of  Warren 
Bros.  Company  of  Boston  as  technical  expert  on 
bituminous  mixtures  and  in  the  discharge  of  his  duties 
visited  all  the  plants  engaged  in  laying  the  Bitulithic 
pavement  throughout  the  United  States  of  America 
and  Canada  with  the  exception  of  New  England  and 
the  territory  contiguous  thereto  over  which  the  super- 
vision was  exercised  directly  by  the  Boston  Office. 

In  1907  he  assumed  technical  direction  of  all  work 
done  by  that  Company  and  general  control  of  the 
Laboratory,  which  connection  lasted  until  1909.  In 
the  spring  of  1909,  owing  to  ill  health,  he  severed  his 
connection  with  Warren  Brothers  and  soon  thereafter 
filed  the  application  which  eventuated  in  the  patent  in 
suit. 

Affiant  states  that  while  the  application  for  this 
patent  was  pending  he  made  a  thorough  examination 
of  United  States  patents  pertaining  to  pavements, 
making  notes  thereon  and  familiarizing  himself  with 
the  novel  features  of  all  the  important  patents  and  he 
states  that  he  has  examined  the  list  of  patents  offered 
by  the  defendants  in  this  case  as  anticipations  of  the 
patent  in  suit,  and  states  he  has  records  of  and  is 
familiar  with  all  but  five  of  the  patents  cited,  and  of 
these  five  two  were  issued  from  six  to  eight  months 
after  the  efifective  date  of  the  patent  in  suit,  and  that 
the  other  three  have  been  examined  and  found  to  have 
no  reference  or  connection  whatsoever  with  bituminous 
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pavements  or  their  construction;  one  of  them  referring 
to  the  construction  of  floors  suitable  for  skating  rinks 
made  of  Portland  cement  concrete,  another  referring 
to  the  construction  of  roofs  composed  of  bituminous 
materials  combined  with  coke  or .  cork  or  other  light- 
weight body  materials,  while  the  third  was  for  a 
method  of  heating  the  mineral  aggregate  for  use  in 
bituminous  concrete,  which  method  is  substantially 
identical  with  that  used  by  Warren  Brothers  Com- 
pany since  the  very  inception  of  their  business.  Affiant 
states  that  no  single  patent  cited  by  defendants  nor 
any  collection  of  them  either  anticipates  or  discloses 
the  invention  covered  by  the  patent  in  suit,  that  of 
the  numerous  patents  cited  in  this  record  many  of  them 
have  not  the  slightest  resemblance  to  the  present  con- 
struction, and  that  they  must  have  been  cited  merely 
for  the  purpose  of  making  a  formidable  appearmg  list 
of  references  and  the  most  cursory  examination  would 
have  shown  them  to  be  irrelevant,  and  that  the  few 
which  might  be  construed  as  having  some  bearing  on 
the  present  case  were  cited  by  the  Primary  examiner 
during  the  prosecution  of  this  case  in  the  patent  office, 
which  application  was  finally  allowed  and  the  patent 
finally  issued  for  a  new  and  useful  invention  for  the 
construction  of  a  street  pavement. 

Composition  or  bituminous  pavements  derive  their 
name  from  the  bituminous  composition  used  for  ce- 
menting together  the  particles  of  mineral  matter  which 
forms  the  body  of  the  pavement.  There  is  no  bond  of 
union  between  the  pieces  or  particles  of  the  mineral 
matter    other    than    that    formed    by    the    bituminous 
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cement;  which  constitutes  less  than  1/8  of  the  mass  of 
the  pavement.  A  pavement  of  this  kind  may  be  said 
to  consist  of  two  distinct  elements,  possessing  entirely 
different  physical  properties,  one  being  the  mineral  or 
weight  bearing  element  and  the  other  the  adhesive 
cementing  or  bonding  element.  From  the  earliest  days 
it  has  been  recognized  that  the  chief  problem  by  which 
the  industry  was  confronted  was  how  to  use  sufficient 
bituminous  composition  to  effectively  bind  the  mineral 
particles  together,  render  the  mass  impervious  to 
moisture,  and  still  have  sufficient  stability  to  prevent 
the  deformation  or  distortion  of  the  surface  caused  by 
traffic,  generally  referred  to  as  ridging,  rolling,  shifting 
or  shoving.  To  obtain  this  desirable  result  various 
devices  have  been  tried,  chemicals  have  been  used  and 
combinations  of  all  sorts  have  been  made. 

The  term  pavement  is  a  broad  one.  Originally  ap- 
plied to  floors  beaten  down  so  as  to  become  hard,  it 
has  come  into  general  use  for  any  kind  of  a  substan- 
tially rigid  level  surface  which  can  be  used  for  foot 
or  vehicular  traffic.  Pavements  have  been  constructed 
of  plates  or  iron,  blocks  of  wood,  brick  and  stone,  while 
composition  pavements  have  been  constructed  in  both 
block  and  sheet  form. 

The  term  is  still  further  complicated  by, the  fact  that 
it  is  sometimes  used  to  designate  the  entire  structure, 
including  the  foundation  and  supporting  layers  while 
at  other  times  it  refers  merely! to  the  wearing  surface. 
This  applies  particularly  to  composition  pavements  as 
in  this  construction  the  supporting  layers  bear  an  im- 
portant part.     The  fact  has  long  been  'recognized  that 
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compositions  satisfactory  as  foundations  or  supporting 
layers  were  not  always  satisfactory  as  wearing  sur- 
faces, for  the  chief  requirement  of  the  foundation 
layer\was  capacity  to  withstand  heavy  compression  and 
shearing  strains  (rigidity)  while  the  wearing  section 
in  addition  to  compression,  etc.,  is  also  subjected  to 
attrition  and  impact,  as  well  as  being  exposed  to  the 
action  of  the; elements.  It  is  conceivable  that  a  rigid 
body  might  successfully  withstand  great  compression 
and  shearing  strains  but  unless  it  was  also  tough  and 
tenacious  it  might  fail  under  impact  and  attrition. 

Each  fragment,  ■  piece,  grain  or  particle  of  mineral 
matter,  regardless  of  its  size,  any  detached  portion, 
may  be  considered  as  a  unit.  The  smallest  particle  of 
dust  is  a  unit  just  as  much  as  the. largest  piece  or  frag- 
ment of  stone  or  grain  of  sand  or  gravel.  A  mass 
of  impalpable  powder  is  merely  a  collection  of  » ex- 
tremely small  units.  However  small  these  individual 
units  may  be  they  are  each  and  every  one  an  aggrega- 
tion of  an. immense  number  of  molecules  united  by  the 
force  of  cohesion.  If  a  large  number  of  very  small 
units  of  mineral  matter  were  cemented  together  by 
some  adhesive  material  equal  in  strength  to  the  ■  force 
of  cohesion  which  binds  the  molecules  together  the 
result  would  be  a  body  equal  in  strength  to  a  solid 
body  of  the  same  mineral  matter,  but  where  the  ad- 
hesive cement  is  not  equal  in  strength  to  the  force  of 
cohesion  the  result  would  be  a  body  having  less  strength 
than  a  solid  body  of  the  ;  mineral  matter,  and  the 
greater  the  difference  in  strength  between  the  adhesive 
cement  and  the  cohesive  force  the  greater  would  be 
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the  difference  in  the  strength  of  /the  bodies.  Similar 
results  would  obtain  if  the  strength  of  the  adhesive 
cement  varied  under  different  conditions.  With 
bituminous  cement  that  is  precisely  the  condition  which 
exists.  I  The  adhesive  or  bonding  strength  of  bitum- 
inous cements  varies  greatly  with  the  temperature.  As 
an  illustration  of  how  the  strength  of  bituminous 
cement  varies  with  the  temperature  the  following  re- 
sults may  be  cited.  Two  brass  discs  having  slightly 
concaved  surfaces  and  an  area  of  two  square  inches 
were  cemented  together  with  ordinary  paving  cement 
made  with  Trinidad  asphalt;  At  50°  F  these* discs,  in 
tension  would  sustain  a  load  from  600  to  650  pounds 
before  breaking  apart.  At  80°  F  this  load  was  reduced 
to  between  75  to  90  pounds  and  at  90°  F  no  test  could 
be  made  with  the  apparatus  used  as  the  discs  pulled 
apart  as  soon  as  the  load  was  applied. 

When  the  cement  was  made  harder  to  sustain  loads 
at  the  higher  temperature  it  was  found  that  it  was 
affected  more  by  impact  and  attrition. 

It  can  be  shown  that  these  cements  are  affected  most 
by  attrition  and  impact  at  the  temperatures  at  which 
they  sustain  the  greatest  load  under  tension. 

Equal  volumes  of  mineral  matter  composed  of  large 
or  small  particles  may  contain  the  same  amount  or 
mass  of  mineral  matter,  but  the  surface  area  of  the 
particles  which  has  to  be  covered  with  cement  in  order 
to  bond  the  particles  together  is  much  greater  with 
the  fine  than  with  the  coarse  material. 

In  order  to  coat  all  the  surface  of  all  the  particles 
it  would  therefore  require  more  adhesive  cement  with 
fine  than  with  coarse  mineral  matter. 
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In  a  pavement  the  foundation  or  supporting  layers 
are  protected  from  impact  and  the  chief  requirement 
is  the  power  to  resist  displacement  under  heavy  loads. 
It  has  long  been  recognized  in  the  paving  art  that  a 
mass  of  large  stones  not  bonded  together  possesses  a 
greater  degree  of  rigidity  than  a  mass  of  smaller  stones 
because  of  the  greater  inertia  of  the  large  mineral 
units,  and  where  rigidity  is  the  chief  requirement,  it  is 
quite  natural  that  large  stone  should  be  used.  In  the 
foundations  of  all  structures  where  conditions  will 
permit,  it  is  the  custom  to  use  large  units  of  stone,  and 
it  is  best  to  use  the  largest  units  of  stone  that  the 
dimensions  of  the  construction  will  permit. 

In  road  building  it  has  long  been  the  custom  to  place 
the  largest  stones  in  the  lowest  layers.  When  compo- 
sition pavements  first  came  into  general  use,  the  cost 
of  hydraulic  cement  was  such  that  it  was  not  so  gener- 
ally adopted  for  foundations  as  in  present  day  con- 
struction and  recourse  was  had  to  a  multiplicity  of 
layers  of  stone  or  composition  superimposed  one  on  the 
other. 

Where  layers  of  composition  were  used  as  support- 
ing layers  they  were  generally  composed  of  an  indis- 
criminate mixture  of  coarse  and  fine  mineral  units. 
Several  layers  were  frequently  used  and  it  was  the 
general  custom  to  use  the  coarse  material  in  the  lower 
layers,  each  successive  layer  being  composed  of  finer 
material.  Many  patents  were  issued  for  methods  and 
products,  long  since  abandoned,  which  in  the  light  of 
present  day  practice  appear  absurd,  but  through  them 
all  it  is  evident  that  certain  qualities  or  properties  have 
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been  considered  essential.  When  concrete  came  into 
general  use  and  the  use  of  bitumen  derived  from  coal 
tar  as  cementing  agent  was  supplanted  by  asphalt, 
natural  or  derived  from  petroleum,  the  construction 
now  known  as  ''asphalt  pavement,"  was  gradually  de- 
veloped. Many  defects  developed  in  the  earlier  con- 
structions and  the  causes  to  which  they  were  ascribed 
and  the  reasons  given  therefor  were  as  various  as  the 
methods  adopted  for  their  correction. 

It  was  generally  conceded  that  a  successful  pavement 
should  have  sufficient  resistance  to  compression  and 
shearing  strain  to  withstand  heavy  loads,  that  it  should 
also  have  a  certain  degree  of  pasticity  in  order  to  with- 
stand the  impact  and  attrition  of  traffic,  that  it  should 
be  substantially  impervious  to  moisture  and  that  its 
susceptibility  to  changes  of  temperature  should  be  re- 
duced to  a  minimum. 

Of  the  many  patents  taken  out  a  few  may  be  re- 
garded as  typical  of  the  methods  of  construction.  The 
patents  to  Scharf,  Bailey,  Parisen,  Averill,  DeSmedt 
and  Barber  refer  to  foundation  and  intermediate  layers 
as  well  as  wearing  surface,  while  patents  to  Richard- 
son, Warren,  Whinery  and  Malette  refer  more  specifi- 
cally to  wearing  surfaces. 

Other  patents  have  been  issued  along  these  lines, 
differing  in  details,  but  this  list  is  fairly  representative 
and  the  patents  cited  are  the  most  important. 

In  all  cases  the  wearing  layer  is  the  only  layer  ex- 
posed to  the  action  of  traffic,  the  other  layers  being 
merely  supports  for  the  wearing  surface.  These  sup- 
ports  in  some  cases   were  built   as  a   single   layer,   in 
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others  as  a  plurality  of  layers  superimposed.  It  is  no- 
ticeable that  with  all  the  different  kinds  of  foundation 
and  variation  in  number  and  thickness  of  the  support- 
ing layers,  the  wearing  surface  has  always  been  re- 
garded as  a  thing  apart,  an  entity,  separate  and  com- 
plete. The  thickness  of  the  supporting  layers  varies 
from  one  inch  to  one  foot,  but  the  thickness  of  the 
wearing  surface  has  practically  been  confined  to  within 
the  narrow  limits  of  1^  to  3  inches. 

Many  different  bituminous  compositions  have  been 
used  in  both  supporting  and  wearing  layers  and  min- 
eral aggregates  of  many  kinds  and  sizes  have  been 
used,  but  the  wearing  layer  has  always  differed  in  some 
respect  from  the  underlying  layers.  When  composed 
of  similar  materials  something  has  always  been  added 
to  or  omitted  from  the  composition  of  the  wearing 
layer  and  apparently  it  was  always  considered  neces- 
sary that  it  should  be  of  substantially  uniform  composi- 
tion throughout  its  thickness.  That  results  have  not 
been  altogether  satisfactory  is  evidenced  by  the  number 
of  patents  issued  to  remedy  defects  and  that  there  was 
also  a  wide  divergence  of  opinion  as  to  the  best  method 
of  accomplishing  that  result  is  evidenced  by  the  variety 
of  methods  as  expressed  in  the  patents, 

Averill's  patent  No.  211,313  provided  that  the  layers 
should  be  unattached  so  as  to  move  freely  on  each 
other.  Eight  years  later  the  DeSmedt  patent  No. 
375,273  was  granted,  claiming  that  greater  strength 
was  imparted  to  the  wearing  layer  by  interposing  a 
layer  of  "binder"'  between  the  concrete  and  the  wearing 
layer  and  causing  the  two  layers,  binder  and  wearing 
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surface,  to  adhere.  This  is  diametrically  opposed  to 
Averill's  idea.  The  Barber  patent  No.  391,222  con- 
siders it  still  better  to  cause  three  layers  to  adhere 
and  therefore  substitutes  for  DeSmedt's  concrete  a 
layer  of  bitumen  coated  stone.  The  wearing  layer  in 
all  these  cases  was  substantially  the  same,  a  fine  min- 
eral aggregate,  sand,  combined  with  a  bituminous 
cement  composed  of  Trinidad  asphalt  softened  with 
petroleum  residuum.  Each  of  them,  Averill,  DeSmedt, 
Barber,  all  men  versed  in  the  art,  tried  to  improve  the 
wearing  surface  by  changes  made  in  the  underlying 
supporting  layers.  Scharf,  Bailey  and  Parisen  also 
show  the  greatest  variations  in  their  underlying  sup- 
porting layers  but  even  in  this  respect  Bailey  and 
Parisen  are  much  alike  but  Parisen's  idea  seems  to  be 
more  in  accord  with  DeSmedt's  than  Averill's  since  he 
tried  to  insure  bonding  the  layers  together  by  sprink- 
ling each  of  them,  after  compression,  with  the  same 
bitumen  used  in  the  construction.  Any  one  of  the 
layers  of  Scharf,  Bailey,  and  Parisen  could  have  been 
substituted  for  any  one  of  the  layers  described  by  the 
others  and  practically  the  same  results  obtained,  since 
each  layer  was  complete  in  itself  and  substitution  of 
one  layer  for  another  would  not  have  affected  con- 
tiguous layers  in  the  slightest  degree. 

In  1898  Clifford  Richardson  obtained  a  patent,  No. 
697,884,  in  which  an  attempt  was  made  to  regulate  the 
proportion  of  various  sized  units  of  the  mineral  aggre- 
gate and  by  this  regulation  control,  within  certain 
limits,  the  amount  of  bituminous  cement  required  to 
coat  the  particles. 
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Richardson  directed  his  development  entirely  to  the 
wearing  surface,  assuming  that  the  problem  so  far  as 
underlying-  layers  were  concerned  was  solved. 

Richardson  was  an  advocate  of  fine  mineral  aggre- 
gates and  in  this  patent  the  largest  units  passed  a 
screen  of  10  meshes  per  linear  inch. 

Richardson  laid  his  wearing  surface  two  inches  thick 
and  uniform  throughout  its  depth. 

In  the  construction  of  wearing  surfaces  use  has  been 
made  of  coarse  aggregates  and  fine  aggregates,  but 
whatever  the  nature  of  the  aggregate  or  the  kind  of 
bituminous  cement  used  special  efforts  appear  to  have 
been  made  to  have  them  uniform  throughout  the  layer 
and  wherever  the  thickness  has  been  specified  it  falls 
within  the  limits  of  1^''  to  3''. 

Warren,  Whinery  and  Malette,  the  more  recent  ad- 
vocates of  the  use  of  coarse  rather  than  fine  mineral 
aggregates  also  produce  wearing  surfaces  substantially 
uniform  throughout.  Malette  does  spread  some  fine 
mixture  over  the  top  of  his  wearing  surface  composed 
of  coarse  aggregate  after  it  has  been  thoroughly  com- 
pressed but  states  specifically  that  it  is  NOT  AN  ES- 
SENTIAL feature  of  his  invention  but  is  merely  re- 
sorted to  to  give  a  finish  (temporarily),  and  in  an 
alternative  which  he  described  he  omits  the  fine  mix- 
ture entirely  and  uses  a  finishing  layer  of  limestone 
screenings  or  fine  gravel  without  any  coating  of  pitch 
or  bitumen. 

In  practice,  whenever  coarse  aggregate  has  been 
used  it  has  been  found  necessary  to  paint  the  top  of 
the  wearing  layer  with  more  or  less  liquid  bitumen  in 


100  Warren  Brothers  Company  vs, 

order  to  seal  the  top  of  the  surface  and  render  it  im- 
pervious to  moisture. 

Prior  to  1901  coarse  ae^gregates  for  bituminous 
wearing  surfaces  had  seldom,  if  ever,  been  used  suc- 
cessfully. 

In  1901  patents  were  issued  to  Warren,  Whinery 
and  Malette  for  construction  of  bituminous  wearing 
surfaces  in  which  coarse  mineral  aggregate  was  used. 

The  only  thing  in  common  in  the  patents  issued  to 
these  three  dififerent  persons  was  the  use  of  coarse 
aggregate  for  the  wearing  surface. 

Both  Mr.  Warren  and  Mr.  Whinery  had  had  years 
of  experience  in  the  construction  of  ''asphalt  pave- 
ments," each  had  recognized  that  there  was  something 
lacking  in  that  method  of  construction  and  each  had 
turned  to  the  use  of  coarse  stone  in  the  wearing  sur- 
face to  correct  what  they  considered  defective  con- 
struction. In  the  course  of  the  next  few  years  other 
patents  along  similar  lines  were  issued  to  Warren,  and 
one  in  particular,  No.  727505,  has  been  finally  adjudged 
to  be  a  valid  patent  after  protracted  litigation  as  to 
its  novelty  and  utility. 

Prior  to  the  Warren  patent,  broken  stone  or  gravel 
had  been  used  mixed  with  fine  mineral  matter  or  sand 
for  the  construction  of  bituminous  wearing  surfaces, 
but  no  attempt  had  been  made  to  grade  and  recombine 
the  different  sized  particles  in  predetermined  propor- 
tions. Warren  adopted  the  method  of  determining  the 
sizes  of  the  particles  within  certain  limits  and  then 
combining  the  coarse  with  the  fine  in  proportions  best 
adapted  to   secure   a  certain   result  which  he  termed 
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"inherent  stability".  He  had  determined  by  experiment 
that  by  mixing  the  coarse  and  fine  aggregates  of  the 
material  to  be  used  in  proportions  varying  according 
to  the  sizes  of  the  respective  materials,  mixtures  could 
be  made  in  which  the  voids  were  greatly  reduced  and 
stability  greatly  increased.  His  idea  was  to  use  the 
largest  possible  amount  of  coarse  material  with  fine 
material  merely  sufficient  to  reduce  the  voids  to  a 
minimum,  this  aggregate  then  to  be  combined  with 
bituminous  cement  and  laid  and  compressed  in  the  usual 
manner. 

In  practice,  however,  it  was  soon  found  that  the 
maximum  of  coarse  material  as  indicated  by  the  void 
test  did  not  give  the  best  result,  owing  to  the  tendency 
of  the  coarse  particles  to  crush  under  traffic  and  a 
decided  modification  had  to  be  made ;  the  resulting  mix- 
ture, however,  still  came  within  the  scope  of  the  War- 
ren patent  as  the  voids  were  unquestionably  low  and 
the  mixture  stable. 

The  stress, and  strain  to  which  a  composition  pave- 
ment is  subjected  is  not  uniform  throughout  the  thick- 
ness of  the  layer,  but  varies  both  in  kind  and  intensity 
at  dififerent  depths  of  the  layer. 

These  might  be  roughly  defined  as  general  strain  to 
which  a  section  would  be  subjected  throughout  its 
depth,  as  compression,  and  special  strain  such  as  im- 
pact which  acts  directly  upon  the  superficial  area  of 
the  layer. 

Examinations  of  samples  of  .bituminous  pavements 
which  have  been  subjected  to  traffic  show  conclusively 
that  in  the  superficial  area  of  the  wearing  surface,  sub- 
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jected  directly  to  the  impact  of  traffic  the  mineral  mat- 
ter is  crushed  and  reduced  to  a  finer  state  of  subdi- 
vision than  the  mineral  matter  in  the  lower  portion  of 
the  layer,  although  at  the  time  of  laying  the  same 
material  had  been  used  throughout.  The  coarser  the 
grains  of  the  mineral  matter  used  the  greater  the  rela- 
tive reduction  in  size  and  consequent  increase  in  the 
number  of  detached  grains  or  particles  of  mineral 
matter. 

The  only  bond  of  union  between  the  units  of  min- 
eral matter  is  that  afforded  by  the  bituminous  cement- 
ing medium  and  the  amount  of  that  medium  which  can 
be  used  is  controlled  by  the  size  of  the  units,  the  larger 
the  units  the  smaller  the  proportion  of  the  cementing 
medium;  this  cement  merely  coats  the  surface  of  the 
mineral  units  and  does  not  penetrate  into  the  body 
thereof. 

It  follows  therefore  that  when  the  units  are  broken, 
surfaces  which  are  not  coated  by  the  cementing  medium 
are  exposed,  at  least  two  uncoated  surfaces  for  each 
fracture  of  a  grain  or  particle.  These  uncoated  sur- 
faces are  a  source  of  weakness,  and  the  degree  of 
weakness  depends  entirely  on  the  composition  of  the 
layer.  If  the  mineral  units  are  small  and  the  propor- 
tion of  cementing  medium  sufficient,  under  the  knead- 
ing action  of  traffic,  these  surfaces  may  become  re- 
coated  with  the  cementing  medium;  but  where  the 
mineral  units  are  large  the  proportion  of  the  cement- 
ing medium  is  less  and  the  greater  inertia  of  the  units 
offers  greater  resistance  to  the  kneading  action  of 
traffic   so  that  the  dry  surfaces  are  not  so  likely  to 


C  M.  Thompson  ct  al.  103 

become  coated  by  the  cementing  medium;  these  dry 
surfaces  permit  the  ready  absorption  of  moisture  and 
disastrous  results  usually  follow. 

The  tendency  of  loads  moving-  over  the  surface  of 
a  pavement  is  to  push  the  wearing  surface  ahead  of 
the  load,  while  the  foundation  on  which  the  layer  is 
supported  tends  to  maintain  the  layer  in  a  state  of 
rest.  These  counterforces  cause  a  stress  and  strain 
to  be  set  up  within  the  mass  of  the  layer  and  cause  the 
separate  units  of  mineral  matter  to  move,  one  on  the 
other  if  not  evenly  supported  on  all   sides. 

Warren  recognized  this  and  attempted  to  correct  it 
by  producing  a  mineral  aggregate  which  was  firm  in 
itself,  by  reducing  the  voids  in  the  aggregate  to  the 
lowest  practical  degree. 

Warren's  idea  was  a  step  in  the  right  direction,  but 
the  volume  of  voids  can  not  be  controlled  solely  by 
regulating  the  quantity  of  each  of  the  various  sizes  of 
units  which  compose  the  aggregate.  The  juxtaposi- 
tion of  the  units  is  also  an  important  factor.  No  con- 
trol could  be  exercised  under  the  W^arren  patent. 

The  key  note  is  the  relative  position  of  the  units, 
and  that  can  not  be  controlled  by  making  a  promiscuous 
mixture  of  large  and  small  units  from  top  to  bottom 
of  the  wearing  surface,  even  though  the  number  of 
units  of  various  sizes  be  limited. 

Warren  was  chiefly  concerned  with  the  composition 
of  his  wearing  surface,  practically  all  his  efforts  being 
centered  on  the  sizing  and  proportioning  of  the 
particles,  or  units,  of  the  mineral  aggregate  employed, 
and  this   was   the   same  throughout   the  layer,   or   as 
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Warren  says  in  patent  No.  727505  "the  grades  being 
thoroughly  mixed  and  thereby  being  properiy  distrib- 
uted throughout  the  mass." 

In  the  patent  in  suit  the  chief  concern  does  not  h"e 
with  the  composition  of  the  wearing  surface  nor  with 
the  composition  of  the  mixtures  used  in  the  formative 
process,  but  lies  chiefly  with  the  structure  of  the  com- 
pleted wearing  surface  as  produced,  irrespective  of  the 
actual  composition  of  the  material  used. 

The  novelty  and  utility  of  this  method  of  construc- 
tion is  beyond  questi'«n  and  wherever  it  has  been  tried 
in  comparison  with  other  forms  of  construction  has 
always  proven  its  worth,  frequently  to  the  exclusion 
of  older  and  more  widely  known  methods  of  con- 
struction. 

One  of  the  unusual  and  novel  features  of  this  method 
of  construction,  necessary  to  produce  the  desired  re- 
sult and  one  which  at  the  outset  was  considered  highly 
objectionable  is  the  necessity  of  handling  the  two 
kinds  of  mixture  (coarse  &  fine)  substantially  concur- 
rently. 

It  is  well  known  that  in  the  practice  of  constructing 
a  pavement  built  up  of  layers  of  mixtures  of  different 
composition,  it  is  the  custom  to  lay  one  layer  at  a 
time,  frequently  for  several  days,  then  to  change  to 
another  mixture  for  the  next  layer.  In  the  method, 
covered  by  the  patent  in  suit,  however,  it  is  necessary 
to  follow  up  the  coarse  mixture  with  the  fine  before 
the  former  has  become  cold  in  order  to  secure  the 
proper  compression  on  the  coarse  mixture  and  also 
assure  the  desired  blending  and  bonding  of  the  two 
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mixtures  into  a  single  non-cleavable  layer.  If  this 
blending  and  bonding  is  not  secured  and  the  fine  mix- 
ture does  not  become  an  integral  part  of  the  coarser 
layer,  it  scales  off  or  wears  away  or  becomes  distorted 
within  a  few  weeks  or  months  according  to  traffic 
conditions. 

Where  the  two  mixtures  have  been  properly  blended 
and  bonded  together  and  the  fine  mixture  becomes  an 
integral  part  of  the  pavement,  it  has  lasted  for  years 
under  traffic  conditions  which  have  fully  demonstrated 
its  improvement  over  other  methods  of  construction. 

By  the  preferred  method  of  construction  pointed  out 
by  the  patent  in  suit  the  large  mineral  units  of  the 
lower  layer  are  neither  in  close  contact  nor  in  fixed 
position  relative  to  each  other  when  the  fine  mixture 
is  spread  over  the  top,  but  are  disposed  loosely  on  the 
foundation.  The  pressure  which  brings  the  large  units 
into  close  contact  and  bonds  them  together  acts  first 
on  the  fine  mixture  and  tends  to  force  it  into  the  in- 
terstices of  the  upper  portion  of  the  layer  of  coarse 
mixture  and  at  the  same  time  it  consolidates  said  layer 
by  causing  a  change  in  the  relative  position  of  the 
particles  of  which  it  is  composed. 

The  two  mixtures  are  thus  caused  to  blend  and  be- 
come bonded  together  without  joint,  or  cleavage-like 
plane  of  union,  and  can  not  be  separated  into  their 
original  parts.  Since  the  force  which  causes  the  fine 
mixture  to  blend  with  the  coarse  is  the  identical  force 
which  brings  the  units  of  the  lower  layer  into  close 
relation  and  into  fixed  position  relative  to  each  other, 
the  interaction  is  such  that  stable  equilibrium  is  estab- 


106  Warren  Brothers  Company  vSt 

lished.  The  large  mineral  units  at  the  top  of  the  layer 
of  coarse  mixture  are  thus  firmly  wedged  into  position 
and  effectively  supported  on  every  side,  instead  of 
being  merely  seated  on  underlying  particles  without 
proper  lateral  support. 

This  lateral  support  acts  as  a  preventive  of  the 
rolling  or  rocking  of  the  large  imits  upon  each  other, 
or  upon  the  matrix  of  fine  mixture,  and  it  may  be 
likened  to  the  construction  of  an  ordinary  arch  of 
masonry,  where  by  means  of  wedge  shaped  blocks 
and  a  keystone  vertical  stress  is  so  resolved  into  trans- 
verse stress  that  the  load  is  supported  by  piers  at  the 
side  but  not  directly  under  the  load.  By  having  the 
large  units  supported  laterally,  a  stress  which  would 
tend  to  move  a  unit  in  a  vertical  direction  would  have 
less  effect  on  that  unit  than  it  would  if  such  support 
were  lacking.  If  the  resistance  at  all  points  were  equal 
to  the  stress,  it  is  obvious  that  the  unit  would  remain 
at  rest,  but  if,  in  any  direction,  the  resistance  does  not 
equal  the  stress  obviously  the  unit  would  move  in 
the  line  of  least  resistance  and  a  rocking  or  rolling 
motion  would  be  imparted  to  units  which  are  not  sup- 
ported laterally  as  well  as  vertically. 

Warren,  Whinery  and  Malette,  the  three  latest  ad- 
vocates of  the  use  of  coarse  mineral  aggregates  for 
wearing  surfaces  of  composition  pavements,  were  in 
accord  in  the  idea  that  with  such  aggregates  "the  stone 
takes  the  wear." 

When  reduced  to  practice  it  was  soon  found  that 
this  was  true,  literally  true;  the  stone  took  the  wear 
to  an  extent  which  was  surprising  and  the  pavements 
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were  often  much  the  worse  for  it  within  a  very  short 
period  of  time.  Malette  realized  this  and  within  four 
months  from  the  date  of  his  first  patent  had  obtained 
a  second  one  in  an  effort  to  correct  the  defects  of  the 
first.  Warren  also  found  it  necessary  to  modify  his 
construction  by  increasing  the  proportion  of  fine  ma- 
terial above  that  indicated  by  the  void  test  as  giving 
the  lowest  percentage  of  voids.  The  difference  between 
the  lowest  possible  and  the  lowest  practicable  percent- 
age of  voids  was  one  which  often  called  for  great  nicety 
of  decision. 

In  the  patent  in  suit  *'the  stone  bears  the  load,"  as 
it  is  well  suited  to  do,  but  it  is  protected  from  "wear" 
by  a  relatively  thin  coat  of  impact-resisting  mixture, 
which  is  in  turn  protected  from  deformation  or  dis- 
placement by  the  "load-bearing  stone."  By  discarding 
uniformity  of  composition  throughout  the  entire  mass 
for  adaptability  to  resistance  to  stress,  a  wearing  sur- 
face is  produced  which  is  stable  where  stability  is  most 
needed,  but  plastic  where  plasticity  is  more  desirable. 

This  impact-resisting  coat  serves  the  double  purpose 
of  protecting  the  stone  from  abrasion,  and  also  renders 
the  surface  substantially  impervious  to  moisture.  The 
product  produced  by  this  method  of  construction  is 
complete  within  itself  with  maximum  resistance  to  the 
effect  of  traffic  and  to  the  action  of  the  elements  as 
well. 

Warren  found  by  experience  he  had  to  provide  some 
means  of  rendering  the  superficial  area  of  the  wearing 
surface  produced  by  his  process  less  pervious  to  mois- 
ture; he  therefore   painted  the   surface   with   a  liquid 
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bituminous  composition  afterwards  spreading  stone 
chips  over  the  paint.  The  necessity  of  applying  the 
Hquid  paint  composition  shows  that  the  Warren 
product,  which  theoretically  was  correct  in  principle, 
was  not  practically  "complete  in  itself"  but  required 
an  additional  step  in  the  process  of  construction. 

This  paint  method  of  sealing  the  surface  was  a  re- 
turn to  the  practice  of  earlier  days,  and  was  soon  found 
to  be  a  source  of  annoyance  and  often  of  considerable 
expense,  as  no  practical  method  was  ever  found  by 
which  it  could  be  kept  under  reasonable  control. 

In  practice  under  the  Warren  patent  the  effort  was 
made  to  provide  a  malleable  fine  bituminous  surfacing 
by  using  a  surplus  of  the  fine  ingredients  and  bitumen 
with  the  coarse  aggregate  comprising  the  wearing  sec- 
tion and  depending  upon  compression  to  bring  this 
surplus  fine  aggregate  and  bitumen  to  the  surface. 
This  was  partly  accomplished  but  at  the  expense  of  de- 
tracting from  the  stability  of  the  entire  structure  be- 
cause it  left  a  surplus  of  the  bituminous  mortar  element 
throughout  the  structure.  Under  the  patent  in  suit  the 
extremely  desirable  malleable  surface  is  accomplished 
and  at  the  same  time  the  stability  of  the  structure  re- 
tained. 

Construction  under  the  patent  in  suit  does  not  pro- 
duce a  multi-layer  pavement,  but  a  combination  of  two 
dissimilar  mixtures  into  a  single  layer  with  a  merging 
of  coarse  into  fine  or  fine  into  coarse,  viewed  from  the 
bottom  up  or  the  top  down.  A  sectional  view  could 
not  be  represented  by  two  parallelograms  with  one 
side  common  to  both,  as  neither  the  base  line  of  the 
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fine  aggregate  topping  mixture  nor  the  top  line  of  the 
coarse  aggregate  body  mixture,  could  be  represented  by 
a  straight  line,  but  rather  by  one  which  is  irregular, 
sinuous  and  deeply  indented.  A  structure  is  thus  pro- 
duced composed  of  elements,  each  of  which  is  best 
adapted  to  the  purpose  for  which  it  is  intended.  The 
load-bearing  element  containing  large  mineral  units, 
which  impart  stability,  is  used  only  where  stability  is 
the  essential  feature,  while  the  impact-resisting  element 
is  composed  of  small  mineral  units  as  being  best 
adapted  to  resist  abrasion  by  its  pliabiHty.  By  blending 
these  two  elements  together  the  change  from  stability 
to  pliability  is  more  gradual  than  could  otherwise  be 
obtained.  It  is  doubtful  if  any  two  sections  could  be 
made  through  this  structure,  in  any  direction,  which 
would  show  the  same  composition  or  the  same  relative 
proportions  of  the  two  mixtures. 

In  a  multilayer  pavement  there  is  a  plurality  of 
layers  of  composition;  each  layer,  while  it  may  diifer 
from  contiguous  layers,  is  substantially  uniform 
throughout.  A  section  through  any  one  of  the  layers, 
through  any  part  thereof,  or  in  any  direction  would 
show  it  to  be  substantially  uniform  as  to  both  com- 
position and  thickness.  Each  of  the  layers  being  of 
uniform  composition  would  possess  the  same  charac- 
teristics or  properties  throughout,  and  the  superimposed 
layers  might  be  likened  to  a  number  of  boards  glued 
together.  The  boards  might  vary  in  thickness  and  be 
made  from  various  woods  but  there  would  be  no  blend- 
ing of  parts  such  as  occurs  when  two  pieces  of  metal 
are  welded  together. 
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The  difference  between  composition  and  structure 
may  be  shown  by  the  well  known  type  of  road  known 
as  macadam,  which  is  a  structure  and  not  a  composi- 
tion, as  it  is  not  uniform  throughout  the  thickness  of 
the  wearing  layer. 

In  this  construction  a  layer  of  stone  is  placed  upon 
a  previously  prepared  base  and  fine  material  forced  in 
from  the  top  by  the  kneading  action  of  a  roller,  so  as 
to  secure  lateral  support  for  the  stone  forming  the 
body  of  the  roadway.  In  this  way  a  firm  and  substan- 
tial structure  is  produced  without  recourse  to  adhesive 
cements.  The  same  results  could  not  be  obtained  by 
mixing  coarse  and  fine  aggregate  indiscriminately  and 
then  placing  a  layer  of  identical  thickness  upon  the 
same  base  and  compressing  it  with  the  same  roller. 
No  matter  how  carefully  the  proportions  of  coarse  and 
fine  material  were  determined  the  results  would  not  be 
the  same. 

The  excellent  results  obtained  with  the  ordinary 
macadam  roadway  has  caused  many  paving  experts  to 
attempt  to  reproduce  it  with  the  addition  of  an  adhesive 
cementing  medium  like  bituminous  cement.  Unfortun- 
ately this  has  generally  been  done  without  taking  into 
consideration  the  change  wrought  by  the  addition  of 
5uch  adhesive  material. 

In  plain  or  so-called  waterbound  macadam  it  is  neces- 
sary to  compress  the  layer  of  stone  forming  the  body 
of  the  roadway  before  applying  the  fine  material,  as 
otherwise  the  fine  material  works  through  the  mass  to 
the  bottom  of  the  layer  of  coarse  stone,  with  unsatis- 
factory results. 
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Furthermore,  the  water  applied  during  the  later  com- 
pression, is  a  mobile  liquid  which  readily  permeates  the 
mass,  carrying  with  it  the  finer  particles  of  dust  into 
the  smallest  of  the  interstices  and  since  the  stone  wears 
more  by  attrition  when  watersoaked  some  of  the  ex- 
tremely fine  dust  is  doubtless  formed  "in  situ"  and  acts 
to  wedge  the  stone  in  place. 

All  this  is  changed,  however,  when  bituminous 
cement  is  used,  since  its  viscous  adhesive  nature  pre- 
vents the  very  action  on  which  the  success  of  the 
process  so  largely  depends.  Efforts  to  use  bituminous 
material  in  this  way  have  usually  resulted  in  the  pro- 
duction of  multi-layer  pavements  with  most  of  the 
layers  lacking  in  stability.  Except  under  extremely 
light  traffic  conditions,  results  have  never  been  satis- 
factory. 

In  the  patent  in  suit  this  difficulty  has  been  over- 
come by  producing  a  wearing  surface  consisting  of  a 
single  layer,  one  and  inseparable,  a  structure  with  the 
different  sizes  of  the  mineral  aggregate  placed  where 
they  are  most  needed  rather  than  a  mere  compound. 

To  adapt  various  parts  of  the  structure  to  resist  the 
particular  stresses  to  which  they  would  be  subjected 
seemed  to  be  more  logical  than  to  make  predominant 
any  one  quality  at  the  expense  of  others  equally  neces- 
sary. 

This  can  be  accomplished  by  following  the  process 
covered  by  the  patent  in  suit. 

The  large  mineral  units  of  the  body  of  the  layer 
impart  stability  thereto  while  fine  material  units,  which 
are  less  injuriously  aff'ected  by  impact,  are  used  to  ad- 
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vantage  in  that  portion  subjected  to  the  direct  action 
of  traffic. 

It  is  the  blending,  the  welding,  the  amalgamation 
into  a  compact  integral  mass,  which  permits  the  use 
of  a  plastic  fine  mixture  made  so  rich  in  bituminous 
content  as  to  best  accomplish  the  result,  and  also  per- 
mits the  reduction  of  the  thickness  of  that  portion  of 
the  layer  so  that  stress  and  strain  are  both  minimized 
by  the  gradually  increasing  stability  of  the  mass  from 
the  top  downward,  thus  accomplishing  an  important 
result  which  could  not  be  accomplished  with  any  pre- 
vious construction. 

Affiant  states  that  he  has  carefully  compared  the 
specifications  entitled  "Asphalt  Concrete  A"  under 
which  the  pavement  constructed  by  defendants  was 
laid  with  the  specifications  and  claims  of  the  patent  in 
suit  and  also  what  purported  to  be  a  sample  of  the 
pavement  actually  laid  by  defendant  and  in  his  opinion 
the  specifications  require  the  construction  of  a  pave- 
ment which  will  infringe  the  claims  of  the  patent,  and 
the  examination  made  of  the  samples  submitted  to  him 
prove  that  the  process  pointed  out  by  the  patent  to  pro- 
duce that  product  must  have  been  substantially  com- 
plied with. 

Edwin  C.  Wallace. 

Subscribed  and  sworn  to  before  me  this  26th  day  of 
May,  1921. 

(Seal)  Robert  Fowler, 

Notary  Public. 

Commission  Expires  March  7,  1924.  ROBERT 
FOWLER,  Notary  Public. 
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Endorsed :  Received  copy  of  within  this  2d  day  of 
June,  1921  Frederick  S.  Lyon  Leonard  S  Lyon  Sol. 
for  Defs. 

FILED  JUN  3  1921  CHAS.  N.  WILLIAMS, 
Clerk,  By  P  W  Kerr  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

AFFIDAVIT. 

Affiant,  George  H.  Perkins,  states  that  he  attended 
school  at  Rugby  Academy  in  Philadelphia  preparatory 
to  entering  college  and  graduated  therefrom  in  1891. 
He  subsequently  took  a  five  year  scientific  course  at 
the  University  of  Pennsylvania,  and  received  the  De- 
gree of  B.  S.  in  Engineering  in  1895,  the  Degree  of 
Mechanical  Engineer  in  1896;  that  he  was  subsequently 
employed  by  the  Warren  Scharf  Asphalt  Paving  Com- 
pany in  1897;  was  paving  plant  foreman  during  the 
years  1897  and  1898;  superintendent  of  the  Warren 
Scharf  Asphalt  Refinery  in  1899;  subsequently  became 
plant  foreman  of  the  Barber  Asphalt  Paving  Company, 
from  1899  to  1901 ;  that  he  became  superintendent  of 
coal  tar  refinery  for  Warren  Brothers  Company  Feb- 
ruary, 1902;  and  afterwards  superintendent  of  street 
work  in  the  fall  of  1902,  and  superintendent  of  refin- 
eries from  1903  to  1919.  He  was  in  charge  of  the 
laboratory  of  Warren  Brothers  Company  from  1907  to 
1908,  and  also  of  laboratory  inspection  from  1909  to 
1921,  has  had  actual  experience  in  the  detailed  con- 
struction of  both  plant  and  street  work,  and  sheet 
asphalt,    asphaltic    concrete,    and    Warrenite-Bitulithic 


114  Warren  Brothers  Company  vs. 

pavement.  That  it  has  been  a  part  of  his  duties  for 
the  past  fifteen  years  to  study  paving  specifications  as 
adopted  by  the  different  municipalities  throughout  the 
country,  and  especially  in  their  application  to  the  speci- 
fications and  claims  of  patents  issued  for  the  various 
kinds  of  street  pavement. 

Affiant  further  states  that  the  most  obvious  division 
of  street  pavements  is  in  Monolithic  or  street  construc- 
tion and  block  pavements. 

That  the  United  States  government  has  issued  more 
than  a  hundred  patents  covering  the  different  kinds 
of  sheet  pavement,  the  materials  of  which  they  are 
composed,  and  the  method  of  their  construction,  and 
almost  as  many  for  the  different  kinds  of  block  pave- 
ment. 

Affiant  further  states  that  prior  to  1901  the  con- 
struction known  as  standard  sheet  asphalt  pavement 
was  considered  the  best  smooth  pavement  for  city 
streets,  and  its  reputation  was  well  deserved. 

For  country  roads,  water  bound  macadam  was  con- 
sidered the  standard  of  excellence  as  it  was  peculiarly 
well  adapted  for  the  horse  drawn,  iron  tired  vehicles, 
exclusively  in  use  at  that  time. 

The  physical  characteristics  of  these  two  construc- 
tions are  diametrically  opposite  due  to  the  character- 
istics of  the  materials  composing  their  respective  wear- 
ing surfaces. 

The  sheet  asphalt  pavement  consisted  of: — 

(a)  A  foundation  layer  of  sufficient  compressive 
strength  to  sustain  the  weight  of  traffic. 

(b)  A    layer    of    **asphaltic    binder"    composed    of 
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}^"  crushed  stone,  mechanically  mixed  while  hot  with 
sufficient  hot  asphalt  cement  to  coat  each  particle  of 
stone.  This  binder  was  spread  while  hot  on  the  found- 
ation and  compressed  to  a  thickness  of  one  )  1 )  inch. 

(c)  The  wearing  surface  consisted  of  sand,  finely 
pulverized  limestone  dust  and  asphalt  cement,  all  me- 
chanically mixed  while  hot  in  a  paving  plant,  then 
hauled  to  street  and  spread  while  hot  on  the  previously 
compressed  asphaltic  binder  to  such  a  depth  that  when 
compressed  by  rollers  it  was  two  (2)  inches  thick. 
During  the  final  rolling  the  surface  was  swept  with 
dry  Portland  cement,  and  when  pavement  had  chilled 
to  air  temperature  it  was  open  to  traffic. 

(d)  In  1901  it  was  standard  practice  to  always  lay 
the  fine  aggregate  wearing  surface  to  twice  the  thick- 
ness of  the  asphaltic  binder  course,  that  is 

Asphaltic  Binder  Course     \"  thick  after  compression 

Sheet  Asphalt  Wearing 

Surface  2"     " 

The  above  practice  was  considered  standard  for 
many  years,  and  is  still  in  use  in  many  places. 

About  five  years  ago,  some  cities  experimented  on 
light  traffic  streets,  making  the  two  courses  of  equal 
thickness,  that  is  one  and  one  half  (l->4)  inches  each. 
This  modification  being  successful  on  light  traffic 
streets,  it  was  later  very  largely  adopted  for  standard 
construction  on  heavy  traffic  streets.  However,  up  to 
the  present  time,  the  fine  aggregate  wearing  surface 
is  never  laid  to  a  less  thickness  than  that  of  the  binder 
course. 

(See  exhibit  A.) 
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The  water  bound  Macadam  was  laid  by  an  entirely 
different  method  as  follows: 

(a)  The  road  bed  was  first  drained  of  water. 

(b)  Large  crushed  stone  was  then  spread  and 
rolled  to  whatever  thickness  was  deemed  required  by 
the  anticipated  traffic. 

(c)  Another  layer  of  crushed  stone  consistinp^  of 
particles  approximately  2''  to  3"  in  size  was  then 
spread  4"  or  more  in  depth  and  rolled. 

(d)  Fine  crushed  stone,  was  then  spread  over  the 
above  coarse  stone  and  rolled  until  this  fine  stone  had 
sifted  down  into  the  voids  or  air  spaces  between  the 
coarser  stones.  After  more  fine  crusher  screenings 
were  spread,  the  road  was  thoroughly  wet  or  ''puddled" 
by  means  of  a  sprinkling  cart  and  rolled  again  until 
the  fine  wet  screenings  would  appear  as  a  wave  in 
front  of  the  roller  wheels.  The  road  after  being  al- 
lowed to  dry  was  thrown  open  to  traffic. 

From  the  above  description  it  is  obvious  that  the 
two  wearing  surfaces  differed  in  the  following  im- 
portant particulars: 

(a)  The  sheet  asphalt  surface  consisted  of  rela- 
tively small  particles  of  sand  (all  of  which  were  3^'' 
or  smaller  diameter)  bound  together  by  an  asphaltic 
cement. 

(b)  The  macadam  surface,  consisted  of  large,  me- 
dium and  small  sized  particles  of  stone,  compacted  to- 
gether so  that  they  interlocked  and  formed  a  stable 
structure. 
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The  physical  characteristics  of  the  two  wearing  sur- 
faces naturally  corresponded  to  the  characteristics  of 
their  ingredients  as  follows : 
1 — Sheet  Asphalt  Surface. 

(a)  Stability.  As  the  grains  of  sand  composing 
the  mineral  aggregate  could  not  interlock  to  any 
appreciable  extent,  the  stability  or  resistance  to 
displacement  varied  in  direct  proportion  with  the 
hardness  and  the  cementing  strength  of  the 
asphalt  cement  used  to  bind  the  particles  of  sand 
together. 

As  the  hardness  of  the  asphalt  cement  varied 
with  its  temperature,  so  the  stability  of  the  sheet 
asphalt  wearing  surface  also  varied  inversely  as 
the  temperature,  that  is  the  wearing  surface  was 
hard  and  stable  in  winter,  but  relatively  soft, 
plastic  and  unstable  in  hot  summers. 

(b)  Toughness,  Resistance  to  Abrasion.  This 
quality  also  varied  directly  with  the  cementing 
strength  of  and  the  amount  of  asphalt  cement  used 
in  the  surface  mixture.  It  also  varied  inversely 
as  the  hardness  of  the  asphalt  cement. 

The  greater  the  amount  of  the  asphalt  cement 
used,  the  greater  the  toughness  and  resistance  to 
abrasion;  however,  if  an  excessive  amount  were 
used  it  made  the  mixture  so  plastic,  it  would  push, 
shove,  and  roll  under  traffic. 

(See  exhibit  B.) 

This  tendency  could  be  partly  overcome  by  using 
a  relatively  hard  asphalt  cement;  however,  there 
was  also  a  limit  to  this  procedure,  as  if  too  hard 
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an  asphalt  cement  were  used,  it  became  so  hard 
and  brittle  at  low  winter  temperatures  as  to  make 
the  surface  friable,  crumbly  and  thus  non  resistant 
to  abrasion  of  traffic. 

On  account  of  the  above  it  became  distinctly  an 
engineering  pro/tlem  to  decide  in  advance,  just 
what  hardness  and  amount  of  asphalt  was  appro- 
priate for  each  specific  surface  mixture,  to  meet 
the  climatic  and  traffic  conditions. 

When  the  proper  amount  and  hardness  of 
asphalt  cement  was  used,  then  under  the  wear  and 
tear  of  traffic  the  surface  would  abrade  fairly  uni- 
formly, the  abraded  or  displaced  material  con- 
sisting of  fine  grains  of  sand. 

2 — Water  Bound  Macadam. 

(a)  Stability.  Due  to  the  interlocking  of  the 
large,  medium  and  fine  sized  particles  this  con- 
struction was  always  stable.  It  could  not  be 
plastic.  Its  stability  was  not  affected  by  tempera- 
ture. 

(b)  Toughness,  Resistance  to  Abrasion.  Like 
all  non-bituminous  wearing  surfaces,  it  was  sub- 
ject to  abrasion  as  soon  as  thrown  open  to  traffic. 
Iron  tires  of  vehicles,  pulverized  the  crusher 
screenings  to  a  fine  dust  and  if  this  were  wet  by 
rain  or  by  artificial  means,  this  fine  dust  would 
form  a  weak  cement  to  bind  the  coarser  particles 
of  stone  together  at  the  surface. 

Therefore  up  to  a  certain  amount,  traffic  really 
assited  in  keeping  the  road  in  good  condition. 

Whenever  this  dust  formed  by  traffic  was  al- 
lowed to  be  blown  away  before  being  wet  down 
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and  recemented  into  the  surface,  then  the  larger 
stones  in  the  surface  rapidly  became  loosened  by 
traffic. 

As  each  large  stone  provided  lateral  support  for 
other  adjacent  particles,  naturally  as  soon  as  one 
stone  became  dislodged,  the  adjacent  stones  became 
loose  and  a  "chuck  hole"  would  rapidly  form, 
(see  Exhibit  C.) 
In   1901   the  late  Fred  J.   Warren,   who  was  thor- 
oughly experienced  in  the  laying  of  sheet  asphalt  pave- 
ments, applied  for  a  patent  later  issued  as  No.  727505. 
In  this  invention  he  endeavored  to  combine  the  merits 
of  sheet   asphalt  and  of  water  bound  macadam  and 
avoid  the  defects  inherent  in  each. 

Warren's  experiments  proved: — 

(1)  That  in  a  box  (or  any  other  vessel)  filled  to 
the  brim  with  particles,  each  of  which  was  the 
same  size  and  shape  as  each  other  particle,  the 
combined  volume  of  the  voids  or  air  spaces  be- 
tween said  particles  amounted  to  forty  four  (44) 
percent  of  the  volume  of  the  box. 

(2)  That  this  was  true,  irrespective  of  the 
diameter  of  the  individual  particles,  that  is,  this 
was  just  as  true  if  each  of  the  particles  was 
1/1000  inch  diameter,  as  if  they  were  several 
inches  in  diameter.  In  the  former  case  there  was 
an  exceedingly  large  number  of  exceedingly  small 
voids,  in  the  latter  case  a  relatively  small  number 
of  relatively  large  voids.  The  total  combined 
volume  of  voids  was  the  same  in  either  case. 
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(3)  That  by  mixing^  together  large  and  small 
particles,  this  percentage  of  voids  could  be  greatly 
reduced. 

(4)  That  by  using  sand  and  pulverized  dust  as  in 
sheet  asphalt  surface  mixtures,  the  voids  could  be 
reduced  to  approximately  twenty-five  (25)  percent 
of  the  total  volume  of  the  aggregate,  but  could  not 
be  reduced  below  that  amount. 

(5)  That  by  using  particles  of  stone,  sand  and 
dust  varying  in  size  from  1^''  or  larger  diameter 
down  to  impalpable  powder  the  voids  could  be  re- 
duced to  less  than  twenty-one  (21)  per  cent  of 
the  total  volume  of  the  aggregate.  In  many  cases 
to  12 — 15  per  cent. 

(6)  That  the  extent  to  which  the  voids  were  re- 
duced depended  upon  the  proportion  or  amount  of 
each  size  particles  used,  and  that  it  was  practicable 
by  laboratory  tests  of  the  material  to  be  used  to 
determine  in  advance  the  proportions  of  each  size 
needed  to  reduce  the  voids  substantially  to  a 
minimum. 

(7)  That  the  use  of  particles  thus  graduated  in 
size,  gave  the  aggregate  a  useful  degree  of  in- 
herent stabihty,  due  to  the  interlocking  of  the 
coarser  particles  by  the  smaller  sized  particles. 

(8)  That  when  using  sand  and  fine  dust  as  used 
in  sheet  asphalt  mixtures  it  was  impossible  to 
cause  sufficient  interlocking  between  the  particles 
to  produce  any  useful  degree  of  inherent  stability. 

In  the  practical  working  out  of  his  invention  Warren 
found  it  best  practice  to  use  as  a  maximum  size  stone, 
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one  whose  diameter  was  approximately  one-half  (^) 
the  thickness  or  depth  of  the  wearing-  surface  layer, 
and  as  it  was  customary  to  lay  the  wearing  surface 
two  (2)  inches  thick  after  compression,  this  gave  a 
maximum  size  stone  of  about  one  and  one-fourth 
(1^4)  inch  diameter. 

Crushed  stone  from  this  size,  to  that  of  impalpable 
powder,  and  sand  were  heated  and  the  proper  propor- 
tions of  each  size  then  mixed  with  sufficient  asphaltic 
cement  to  thoroughly  coat  each  particle  of  the  aggre- 
gate and  to  fill  the  few  remaining  voids  in  the  aggre- 
gate. This  mixture  while  still  hot  was  conveyed  to  the 
street,  spread  upon  the  prepared  foundation  to  such 
a  depth  that  after  thorough  compression  by  a  heavy 
roller  it  was  two  (2)  inches  thick. 

By  this  method  of  using  the  proper  predetermined 
proportions  of  each  size  of  aggregate  and  amount  of 
asphaltic  cement  and  by  the  thorough  mixing  of  same, 
Warren  was  able  to  produce  a  true  bituminous  concrete 
so  that  when  compressed  upon  the  foundation  the  wear- 
ing surface  layer  was  uniform  in  composition  through- 
out its  entire  depth. 

That  is  the  coarse,  medium  and  fine  sized  particles 
were  indiscriminately  and  uniformly  distributed 
throughout  the  depth  of  the  layer  in  order  to  produce 
uniform  density  and  uniform  stability  at  all  points 
throughout  the  mass  of  the  wearing  surface.  (See 
exhibit  D) 

When  this  mixture  was  laid  as  described  above  and 
after  it  had  been  compressed  as  much  as  possible,  it 
was   found  advisable  to  thoroughly  seal  the  surface, 


122  Warren  Brothers  Company  vs. 

with  a  thin  coat  of  hot  bituminous  cement,  applied  by 
means  of  rubber  squeegees,  and  in  order  lo  prevent 
this  bituminous  cement  from  adhering  to  wheels  of 
vehicles,  it  was  immediately  covered  with  a  coating  of 
fine  stone  chips  which  were  rolled  into  the  surface 
film  of  bituminous  cement.  This  treatment  was  and  is 
known  as  ''flushcoat"  or  "squeegee  coat." 

If  the  relative  amounts  of  coarse,  medium  and  fine 
sized  particles  used,  have  been  those  which  will  give 
the  greatest  density  or  minimum  of  voids  in  the  min- 
eral aggregate,  then  when  the  mixture  has  received 
ultimate  compression,  the  bituminous  mortar  will  be 
flush  with  the  tops  of  the  uppermost  coarse  stones  in 
the  mixture,  but  will  not  cover  the  tops  of  said  stones; 
therefore,  while  the  mortar,  in  that  case,  does  fill  the 
spaces  between  the  sides  of  such  coarse  particles  and 
thus  tends  to  hold  them  in  position  it  does  not  in  any 
manner  protect  them  from  the  impact  and  abrasion  by 
traffic.  In  other  words,  the  product  is  strictly  in  ac- 
cordance with  Warren's  idea  of  making  ''the  stone 
take  the  wear." 

It  was  early  recognized  that  if  the  mixture  contained 
a  considerable  amount  of  this  fine  aggregate  bitum- 
inous mortar  in  excess  of  that  required  to  fill  the  voids 
between  the  larger  particles,  then  during  the  rolling  of 
the  hot  mixture,  more  or  less  of  the  excess  mortar 
would  rise  to  the  surface  of  the  pavement  and  to  a 
small  extent  cover  over  and  thus  protect  the  tops  of 
the  uppermost  stones. 

As  the  amount  of  this  excess  mortar  needed  was  de- 
pendent   upon    both    climatic    and    traffic    conditions, 
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naturally  the  amount  required  could  not  be  determined 
by  laboratory  tests  and  it  became  a  question  of  judg- 
ment on  the  part  of  the  person  who  finally  decided 
what  proportions  of  each  size  aggregate  and  amount 
of  bituminous  cement  were  to  be  used  for  each  par- 
ticular street.  If  he  estimated  conditions  correctly, 
the  pavement  was  a  success.  If  he  underestimated  the 
amount  of  mortar  needed,  the  pavement  would  ravel. 
If  he  overestimated  the  amount  of  mortar  needed,  then 
this  excess  of  mortar  would  not  all  be  brought  to  the 
surface  of  the  pavement  and  consequently  there  would 
be  left  down  in  the  center  of  the  body  of  the  pave- 
ment, more  mortar  than  was  needed  to  fill  the  voids 
between  the  coarser  particles,  and  this  extra  mortar 
in  that  position  would  keep  the  larger  particles  separ- 
ated to  such  an  extent  that  they  could  not  properly 
interlock  among  themselves  and  provide  the  desired 
inherent  stability.  Therefore,  in  such  cases  the  pave- 
ment would  frequently  shift  and  shove  under  traffic 
in  warm  weather. 

This  necessity  of  compromising  the  stability  of  the 
pavement  in  order  to  increase  its  resistance  to  abrasion 
was  most  unsatisfactory,  and  many  expedients  were 
suggested  and  tried. 

One  expedient  suggested  was  to  design  the  mixture 
on  the  lines  laid  down  by  Warren,  that  is  use  those 
proportions  of  ingredients  which  by  laboratory  test 
gave  the  most  dense  aggregate,  then  after  the  original 
flushcoat  wore  off,  but  before  disintegration  started, 
reflushcoat  the  pavement,  repeating  the  reflushcoating 
treatment    periodically    as    needed.      This    procedure 
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would  give  an  almost  indefinite  life  to  the  pavement, 
but  was  unsatisfactory  because  after  the  guarantee 
maintenance  period  expired,  the  pavement  was  quite 
likely  to  be  neglected  by  the  city  and  reflushcoating  de- 
layed until  it  was  too  late. 

Another  expedient,  was  that  whenever  a  ravelled 
place  appeared  in  the  surface,  to  thoroughly  clean  the 
spot,  paint  it  lightly  with  a  liquified  asphaltic  paint, 
and  apply  a  fine  aggregate  mixture,  and  compress  same 
to  the  level  of  the  surrounding  pavement.  This  method 
of  repair  was  devised  by  E.  C.  Wallace  about  1907  and 
was  and  is  still  largely  used  when  necessary. 

It  was  found  that  repairs  made  in  this  manner  were 
more  resistant  to  abrasion  than  the  surrounding  pave- 
ment composed  of  coarser  mixture;  however,  fre- 
quently these  fine  mixture  patches  would  be  ''shoved" 
out  of  position  by  the  traffic.  This  usually  occurred 
when  the  mixture  had  been  used  to  fill  a  depression  in 
an  otherwise  smooth,  well  closed  surface,  for  in  such 
places  the  new  mixture  was  merely  bonded  to  the  old 
by  the  asphaltic  paint,  and  was  not  knitted  into  the 
old  mixture,  as  did  occur  when  it  was  used  to  patch  a 
coarse,  open  or  ravelled  spot. 

In  the  spring  of  1909,  E.  C.  Wallace,  who  had  been 
engaged  for  several  years  in  laying  pavements  under 
the  W^arren  patents,  severed  his  connection  with  \\'ar- 
ren  Brothers  Company,  and  shortly  thereafter  applied 
for  the  issuance  of  a  patent  upon  a  new  pavement. 
This  application  was  finally  allowed  and  was  issued  as 
patent  Xo.  959976  in  1910. 

Shortly  after  the  issuance  of  this  patent  the  matter 
was  brought  to  attention  of  Warren  Brothers   Com- 
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pany  and  thoroughly  investigated,  both  as  to  novelty, 
patentability,  and  as  to  its  merits  as  a  street  pavement. 
The  novelty,  patentability  and  the  merit  of  the  in- 
vention all  lie  in  the  fact  that  the  pavement  produced 
differs  from  all  previous  pavements  in  the  structure 
of  its  wearing  surface. 

A  photograph  of  a  vertical  cross  section  of  this  pave- 
ment wearing  surface  is  shown  in  Exhibit  E,  and  by 
comparison  with  photographs  shown  in  Exhibits  A  and 
D  it  is  obvious  that  the  three  wearing  surfaces  differ 
in  many  respects,  but  particularly  in: 

Exhibit  A. — Sheet  asphalt,  consists  of  two  separate 
distinct  layers. 

1st.  A  "binder  course''  composed  of  crushed  stone 
and  asphalt  cement. 

2nd.     A  surface  layer  of  fine  aggregate  (sand  and 
dust  coated  with  asphalt  cement. 
3rd.     There  is  a  distinct  horizontal  line  of  cleav- 
age between  the  two  layers. 

Exhibit  D. — F.  J.  Warren  pavement — (Bitulithic) 
Consists  of  a  true  bituminous  concrete,  uniform  in 
composition  in  all  parts,  with  the  coarse,  medium 
and  fine  sized  particles  of  aggregate  indiscrimin- 
ately and  uniformly  distributed  throughout  the 
mass  from  top  to  bottom. 

Exhibit  E.— E.  C.  Wallace  pavement— Pat.  959976 
( War  renite-Bitulithic ) . 

Consists  of  one  integral  compact  layer,  composed 
of  a  true  bituminous  concrete  mixture  at  the  bot- 
tom, and  of  a  fine  aggregate  bituminous  mixture 
at  the  upper  surface; 
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This  fine  upper  mixture  being  so  blended  into 
the  upper  part  of  the  coarser  lower  mixture  that 
there  is  no  horizontal  plane  of  cleavage  between 
the  two  mixtures. 

When  this  product  was  brought  to  attention  of  War- 
ren Brothers  Company  it  was  immediately  recognized 
that  if  the  ideas  involved  could  be  successfully  and 
commercially  carried  out  in  practice,  it  would  solve  the 
difficulties  encountered  by  the  Warren  pavement,  for 
the  following  reasons: 

1st.  The  bituminous  concrete  forming  the  lower 
portion  provided  the  stability  needed  to  resist  displace- 
ment by  traffic. 

2nd.  The  rich  bituminous  fine  aggregate  mixture 
forming  the  upper  surface,  provided  a  plastic,  water- 
proof and  tough  wear  resisting  protection  to  the  coarser 
stone  below. 

3rd.  The  fact  that  there  was  no  plane  of  cleavage 
between  the  two  mixtures,  but  instead  there  was  a 
zone  of  blending,  proved  that  the  fine  aggragate  upper 
mixture  could  be  made  extra  rich  in  bitumen  without 
danger  of  it  shifting  and  shoving  under  traffic. 

4th.  Due  to  the  fact  that  this  fine  aggregate  sur- 
facing mixture  would  protect  the  stones  in  the  coarse 
aggregate  lower  portion  from  wear,  it  was  obvious 
that  this  lower  portion  could  be  designed  on  the  basis 
of  using  those  proportions  of  each  size  particle  of 
aggregate  which  laboratory  tests  showed  would  give 
the  densest  aggregate  and  minimum  of  voids  and  there- 
by also  a  maximum  of  stability. 

5th.     Instead  of  being  uniform  in  composition,  and 
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therefore  uniform  in  physical  characteristics  through- 
out its  depth,  it  is  stable  at  bottom  and  center  where 
stability  is  needed,  yet  plastic,  wear  resistant,  and  water 
resistant  at  the  surface,  where  these  properties  are 
essential  to  success. 

The  principal  reason  for  questioning-  whether  this 
construction  could  be  successfully  carried  out  in  com- 
mercial practice,  is  the  fact  that  in  order  to  produce 
the  zone  of  blending  between  the  bituminous  mixtures 
forming  the  upper  and  lower  portions  of  the  pavement 
it  is  obviously  necessary  to  apply  the  upper  fine  bitum- 
inous mixture  before  the  lower  coarse  aggregate  mix- 
ture has  become  chilled  to  such  an  extent  that  the 
bituminous  cement  in  the  lower  portion  has  become 
so  hard  that  it  is  strong  enough  to  prevent  motion  of 
the  coarse  particles  when  the  fixe  mixture  is  compressed 
by  rolling. 

In  order  to  carry  out  the  above  it  is  necessary  for  the 
contractor  to  have  on  the  street  at  all  times  a  supply 
of  both  the  fine  and  coarse  mixtures  and  as  this  had 
never  been  attempted  before  with  any  type  of  pave- 
ment, it  was  considered  by  most  practical  paving  men 
as  impossible,  and  that  in  actual  practice  it  would  be 
found  impracticable  as  the  amount  of  fine  mixture 
which  would  be  wasted  by  becoming  chilled  before 
being  used  would  make  the  construction  prohibitively 
expensive.  It  was  also  assumed  that  it  would  be  im- 
practical for  the  paving  plant  to  attempt  to  produce 
a  few  loads  of  coarse  mixture,  then  one  load  of  fine 
mixture  and  thus  alternate  from  one  mixture  to  the 
other  all  day. 
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In  order  to  determine  definitely  the  commercial  prac- 
ticability of  the  invention  and  to  verify  laboratory  tests 
by  actual  experience  under  traffic  Warren  Brothers 
Company  laid  one  block  on  Cove  St.,  New  Bedford 
in  1910  and  watched  the  results  under  heavy  cotton 
mill  traffic  for  two  summers  and  winters.  The  results 
were  so  favorable,  they  laid  in  the  summer  of  1912, 
16,394  square  yards  on  the  New  Bedford-Fairhaven 
Bridge,  and  a  short  stretch  on  Commonwealth  Avenue, 
Boston,  also  subjected  to  heavy  traffic. 

The  results  of  all  of  above  were  so  satisfactory  that 
in  the  following  year,  1913,  it  was  decided  to  adopt  this 
structure  generally,  as  rapidly  as  possible. 

Affiant  further  states  that  he  has  examined  the 
specifications  in  suit  entitled  "Asphaltic  Concrete  Type 
A"  and  believes  that  compliance  with  these  specifica- 
tions will  produce  a  product  which  infringes  the  claims 
of  U.  S.  Patent  No.  959976. 

Affiant  further  states  that  he  has  carefully  examined 
samples  of  pavement  which  he  is  advised  came  from 
the  pavement  laid  by  the  defendant  on  Blackstone 
Avenue,  Fresno  County,  California,  under  said  speci- 
fications, and  believes  that  said  pavement  was  con- 
structed substantially  in  accordance  with  the  require- 
ments of  letters  patent  No.  959976. 

George  H.  Perkins. 
Subscribed  and  sworn  to  before  me  this  27th  day  of 

May,  1921. 

(Seal)  Robert  Fowler. 

Notary  Public. 

Commission    Expires    March    7,    1924.      ROBERT 

FOWLER,  Notarv  Public. 
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(Affidavit  of  G.  H.  Perkins) 
X'ertical    sawed    cross    section    of    standard    Sheet 
Asphalt  pavement  showing  fine  aggregate  wearing  sur- 
face mixture  on  asphaltic  binder  course. 

Note — pavement  plainly  consists  of  two  separate  dis- 
tinct layers. 


EXHIBIT   *'B" 

(Affidavit  of  G.  H.  Perkins) 
Photograph  of  Sheet  Asphalt  Pavement  showing 
deep  ruts  caused  by  traffic,  due  to  the  asphalt  cement  in 
the  w-earing  surface  mixture  having  softened  in  hot 
weather  and  thereby  allowing  the  mixture  to  be  dis- 
placed by  the  weight  of  vehicles. 
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EXHIBIT   "C" 
(Affidavit  of  G.  H.  Perkins) 
Photograph  of  waterbound  macadam  road,  to  show 
ravelling  and  ''chuck  holes''  caused  by  traffic. 


132 


Wary  en  Brothers  Company  vs. 


w 

N 

I— t 

in 
< 

H 
< 


EXHIBIT  "D" 
(Affidavit  of  G.  H.  Perkins) 

Photograph  of  vertical  sawed  cross  section  of  pave- 
ment laid  in  accordance  with  invention  of  F.  J.  War- 
ren, described  in  U.  S.  Patent  #727505. 
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Note — pavement  consists  of  single  layer  in  which  the 
coarse,  medium  and  fine  sized  particles  are  uniformly 
distributed  throughout  the  mass  from  top  to  bottom. 
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Actual   Size. 
EXHIBIT    ''E" 
(Affidavit  of  G.  H.  Perkins) 

Photograph  of  vertical  sawed  cross  section  of  pave- 
ment laid  in  accordance  with  invention  of  E.  C.  Wal- 
lace, described  in  U.  S.  Patent  #959976. 

Note — pavement  consists  of  one  integral,  compact 
layer  composed  of  "a  lower  course  *  *  *  made  up 
of  large  pieces  of  stone,  smaller  pieces  of  stone  and 
stone  dust,  mixed  with  *  *  *  bitumen  *  *  ^ 
and  an  upper  thin  course  disposed  on  the  lower  course 
and  made  up  of  finely  divided  mineral  matter  mixed 
with  *  *  *  bituminous  binding  material  *  >f^  * 
and  blended  with  the  coarse  mixture  at  the  top  of  the 
mass,  whereby  the  two  layers  are  bonded  into  one  and 
a  compact,  rigid  layer,  densest  at  the  top,  is  formed." 
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Endorsed:  Received  copy  of  within  this  2d  day  of 
June,  1921.  Frederick  S,  Lyon  Leonard  S  Lyon 
Sol.  for  Def's. 

FILED  JUN  3  1921  CHAS.  N.  WILLIAMS, 
Clerk    By  P  W  Kerr  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

AFFIANT,  James  W.  Howard,  being  duly  sworn, 
declares  and  says: — 

That  he  is  Consulting  Engineer  on  Roads,  Streets 
and  Pavements  and  has  his  office  at  No.  1  Broadway, 
New  York,  N.  Y.  and  his  Pavement  Testing  Labora- 
tory in  Newark,  N.  J. 

That  he  was  born  in  1860  at  West  Point,  New  York; 
after  finishing  public  high  school  he  graduated  from 
Phillips  Academy,  Andover,  Mass.;  graduated  as  Civil 
Engineer  from  the  Renssalaer  Polytechnic  Institute, 
Troy,  N.  Y. ;  studied  in  France,  Switzerland  and  Ger- 
many; 

That  after  final  graduation  as  an  engineer,  he  then 
began  practical  work  as  pavement  foreman;  next  tak- 
ing charge  of  and  personally  directing  pavement  con- 
struction, selecting  and  using  paving  materials,  prepar- 
ing pavement  specifications,  interpreting  pavement 
specifications  of  others,  establishing  and  operating  his 
pavement  testing  laboratory  for  determining  the  rela- 
tive, scientific  and  practical  values  of  paving  materials 
as  well  as  determining  whether  or  not  paving  materials 
and  pavements  meet  requirements  of  quality  needed  or 
specified  in  contracts; 
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That  he  has  made  a  special  study  of  pavement  speci- 
fications including  those  for  bituminous  and  asphalt 
compositions  and  has  long  experience  in  preparing  such 
specifications  and  examining  and  constructing  pave- 
ments in  accordance  therewith; 

That  he  is  familiar  with  and  has  made  a  special 
practice  of  composition  pavements  including  various 
bituminous  compounds  known  by  such  names  as  asphalt, 
sheet-asphalt,  rock-asphalt,  asphalt-macadam,  asphalt- 
concrete,  bituminous-macadam,  bitulithic,  tar-macadam 
pavements ; 

That  for  more  than  thirty  two  years  he  has  made 
a  special  study  and  practice  of  the  construction  and 
testing  of  pavements  and  paving  materials  of  all  well 
known  and  usual  kinds  as  well  as  of  many  new,  experi- 
mental and  patented  kinds,  serving  in  many  of  the 
principal  and  minor  cities  of  the  United  States  and  also 
in  several  cities  in  Canada,  Mexico,  England,  France 
and  Germany; 

That  he  has  made  a  careful  study  for  many  years  of 
and  is  familiar  with  letters  patent  or  patents  of  the 
United  States,  England,  Germany  and  France,  for  the 
improvement  or  construction  of  paving  materials  and 
pavements  of  many  kinds  including  those  requiring 
bituminous  or  asphalt  composition;  and  has  had  much 
experience  in  interpreting  and  comparing  patents; 

That  he  was  and  is  familiar  with  the  kinds  of  pave- 
ments and  the  state  of  the  paving  art,  at  the  time  of 
the  issue  on  May  5,  1903,  of  the  Warren  U.  S.  patent 
727,505,  and  at  the  time  of  the  issue,  May  31,  1910,  of 
the  Wallace,  U.  S.  patent,  959,976; 
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That  Warren  patent  727,505  was  a  "pavement  struc- 
ture" or  single  layer  of  the  same  uniform  composition 
and  density  throughout  from  its  top  to  bottom  and  to 
an  extent  which  was  then  new  and  novel  in  a  bitum- 
inous pavement,  and  was  useful  as  shown  by  the  suc- 
cess of  several  million  square  yards  in  successful  use 
in  many  cities  for  many  years ;  that  said  Warren  patent 
is  therein  described  to  be  "A  street-pavement  mixture 
composed   of   mineral    ingredients   ranging   in   grades 

from  three  inches  down  to  an  impalpable  powder 

in  combination  with  a  bituminous  binder";  also  a 
''Pavement  structure  composed  of  a  mixture  of  min- 
eral   ingredients  and  a  plastic  binder,  the  space 

between  the  mineral  ingredients  being  less  than  twenty- 
one  percent  of  the  whole,  and  the  plastic  binder  occu- 
pying said  space." 

That  he  is  familiar  with  the  fact  of  the  validity, 
meaning  the  novelty,  and  usefulness  of  the  said  Warren 
patent  has  been  sustained  by  the  decisions  of  various 
courts  of  the  U.  S. 

That  he  has  carefully  examined  Wallace  patent  num- 
ber 959,976  granted  by  the  U.  S.  patent  office  May  31, 
1910  and  is  familiar  therewith,  and  that  he  has  ex- 
amined pavements  laid  in  accordance  with  said  patent 
during  and  since  1913; 

That  said  Wallace  patent,  briefly  stated,  describes 
and  requires  the  process  of  making  and  laying  as  well 
as  the  resulting  finished  pavement  as  follows  : 

"A  prepared  foundation of  any  character 

consonant  with  the  purpose  of  my  (Wallace)  inven- 
tion" may  be  used.    Then,  First ;  "The  lower  course,  B, 


C.  M.  Thompson  et  al  137 

of  the  novel  and  advantageous  pavement"  is  spread,  but 
not  finished  by  compaction,  and  Second ;  ''The  upper 
course,  C,  or  surface  coating  thereof" .  is  laid  on  top  of 
the  lower  course.  Third;  Immediately  and  fully  com- 
pact the  second  course  on  and  into  the  lower  course, 
blending  it  into  the  lower  course. 

The  lower  course  is  entirely  different  in  composition 
from  the  upper  course;  the  lower  course  consisting  of 
"large  pieces  of  stone,  smaller  pieces  of  stone  and  stone 
dust  mixed  with  sufficient  bitumen to  thor- 
oughly coat  all  of  the  particles"  of  stone  and  dust. 
The  upper  layer  or  "upper  course  is  composed  of  finely 
divided  mineral  matter  mixed  with  sufficient  bituminous 
binding  material  to  thoroughly  coat  all  the  particles." 
Then  this  upper  course  mixture  of  sand  or  equivalent 
fine   screenings  and  bituminous  or  asphalt   cement   is 

"spread on  the  lower  course." 

The  next  and  final  operation  to  complete  the  finished 
Wallace  pavement,  as  per  patent,  959,976,  is  to  com- 
press the  two  courses  to  the  extent  necessary  and  thus 
tie  and  bind  the  upper  or  surface  coating  course  to  and 
into  the  lower  or  stone  mixture  course;  blending  these 
into  one  finished  pavement  surface. 

I  have  read  the  specifications  in  suit  for  the  construc- 
tion of  Fresno  County  Highway  and  find  therein  three 
sections  entitled  as  follows: 

"Section  VI.    Asphalt  Wearing  Surface,  Type  A." 
"Section  VII.    Asphaltic  Wearing  Surface,  Type  B." 
"Section  VIII.     Asphalt  Concrete  Pavement." 
A  reading  of  the  above  named  sections  VI,  VII  and 
VIII  show  the  following: 
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1st.  Section  VI  is  a  specification  for  an  asphalt 
wearing  surface  only  and  does  not  describe  of  what 
character  the  base  or  foundation  shall  be. 

2nd.  Section  VII  is  also  a  specification  for  asphaltic 
wearing  surface  only  and  does  not  describe  of  what 
character  the  base  or  foundation  shall  be. 

3rd.  Section  VIII  is  a  specification  for  a  complete 
"Asphaltic  Concrete  Pavement,"  describing  the  treat- 
ment of  the  sub  grade  and  also  of  the  foundation  or 
"base  course,"  which  it  describes  in  detail  as  an  asphal- 
tic concrete. 

Under  this  Section  VIII  the  wearing  surface; shall  be 
either  that  described  under  Section  VI,  known  as 
"asphalt  wearing  surface.  Type  A"  or  shall  be  as. de- 
scribed in  Section  VII,  "Asphaltic  wearing  surface 
Type  B." 

4th.  A  careful  reading  of  the  specifications  for 
asphalt  wearing  surface.  Type  A,  described  in  Section 
VI  and  of  Type  B  described  in  Section  VII,  discloses 
the  following: 

(A)  That; the  specifications  for  Type  B  have  been 
copied  verbatim  from  the  specifications  printed  by  and 
furnished  by  Warren  Bros.  Co.,  describing  therein  the 
best  methods  which  in  their  opinion  will  produce  the 
best  product  possible  under  the  Wallace  Patent, 
959,976. 

(B)  The  portions  of  specifications  for  Type  A, 
Section  VI,  entitled  "Item  2"  in  which  is  given  the 
proportions  of  the  various  ingredients  of  the  lower  por- 
tion of  the  wearing  surface  structure  are  copied  ver- 
batim from  said  Warren  Bros.  Co.  specifications  as 
shown  in  the  Fresno  specifications  Section  VII,  Type  B. 
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(C)  That  in  specification  for  Type  A,  item  3  de- 
scribing- the  finishing  course,  the  proportions  given 
therein  require  the  use  of  the  same  identical  mixture 
as  provided  by  the  Type  B  specifications  copied  from 
Warren  Bros.  Co.  specification. 

(D)  That  the  remaining  paragraphs  of  the  speci- 
fications for  Type  A,  Section  VI,  while  not  being  copied 
verbatim  from  the  Type  B  specifications,  do  require 
the  use  of  the  same  type  paving  plant,  do  require  the 
production  of  the  same  finished  wearing  surface  struc- 
ture as  provided  for  under  specifications  entitled 
Type  B. 

(E)  That  the  only  difiference  between  specifica- 
tions Type  A  and  Type  B  is  that  in  the  case  of  Type 
A  the  specifications  require  that  the  coarse  aggregate 
mixture  for  the  lower  course  of  the  wearing  surface 
structure  shall  receive  initial  compression  before 
spreading  the  fine  aggregate  finishing  course. 

It  is  obvious  to  any  practical  paving  man  that  the 
intent  of  the  wording  of  specification  Type  A,  Section 
VI,  is  to  produce  a  pavement  wearing  surface  struc- 
ture in  accordance  with  the  Wallace  patent  959,976 
that  is  "comprising  a  foundation,  a  lower  course  there- 
on made  up  of  large  pieces  of  stone,  smaller  pieces  of 
stone  and  stone  dust,  mixed  with  sufficient  bitumen  of 
proper  consistency  to  thoroughly  coat  all  of  the  par- 
ticles, and  an  upper  thin  course  disposed  on  the  lower 
course  and  made  up  of  finely  divided  mineral  matter 
mixed  with  sufficient  bituminous  binder  material  to 
thoroughly  coat  all  of  the  particles,  and  blend  with 
the  coarse  mixture  at  the  top  of  the  mass,  whereby  the 
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two  layers  are  bonded  into  one  and  a  compact,  rigid 
layer,  densest  at  the  top,  is  formed."  (See  claim  2  of 
the  Wallace  patent.) 

It  is  equally  obvious  that  Section  VII  specifications 
Type  B  will  produce  the  same  product  described  above 
in  said  patent  and  that  the  only  difference  between  the 
two  specifications  is  that  Type  B  describes  a  more  safe 
method  to  follow,  in  that  by  spreading  a  fine  surfacing 
mixture,  immediately  after  the  lower  coarse  aggregate 
mixture  has  been  spread  and  without  waiting  for  a 
preliminary  rolling  of  this  lower  coarse  aggregate  mix- 
ture, there  is  less  danger  of  chilling  of  the  lower  coarse 
aggregate  mixture,  and  therefore  the  proper  blending 
of  the  fine  surfacing  mixture  with  the  coarse  aggre- 
gate mixture  in  the  lower  portion  of  the  pavement  is 
better  assured. 

In  other  words,  both  methods  will  necessarily  pro- 
duce a  wearing  surface  structure  strictly  in  accordance 
with  patent  959,976. 

I  have  read  the  several  patents  cited  by  defendants 
in  this  case.  None  of  these  describes  the  Wallace 
idea  of  producing  a  structure  for  the  wearing  surface 
of  a  pavement  by  using  coarse  material  and  disposing 
it  in  its  lower  and  central  portions  to  secure  stability, 
covering  these  coarse  particles  with  a  fine  grained, 
bituminous  mixture  to  protect  them  from  fracture, 
blending  the  two  courses  together  while  in  a  plastic 
condition;  producing  thereby  one  "compact  rigid  layer 
densest  at  the  top." 

The  said  Wallace  invention  and  patent  959,976  was 
a  new  and  novel  step  in  the  paving  art. 

James  W  Howard 
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COMMONWEALTH  OF  MASSACHUSETTS 
COUNTY  OF  SUFFOLK 

Sworn  and  subscribed  to  before  me,  this  10th  day 
of  June,  1921. 

(Seal)  William  F.  Haverty. 

Notary  Public. 

Commission  Expires  March  24  1927     William  F. 
Haverty,   Notary  Public. 

[Endorsed] :      Received    copy    of    within    June    15, 
1921.     Leonard  S.  Lyon,  Sol.  for  Defendants. 

FILED  JUN    17   1921      CHAS.   N.   WILLIAMS, 
Clerk     By  R  S  Zimmerman  Deputy  Clerk 


[Title  of  Court  and  Cause.] 

AFFIDAVIT 

STATE  OF  CALIFORNIA  ) 

)  SS 
County  of  Los   Angeles  ) 

Elmer  O.  Slater,  being  first  duly  sworn  on  oath, 
deposes  and  says:  I  am  now  a  resident  of  the  City 
of  Los  Angeles,  State  of  California.  For  the  eleven 
(11)  years  last  past  I  have  been  in  charge  as  manager 
of  the  Los  Angeles  Laboratory  of  Smith-Emery  Com- 
pany, chemical  engineers  and  chemists,  during  which 
time  I  have  made  and  supervised  the  making  of  all 
manner  of  chemical  tests  and  analyses. 

On  June  23,  1921,  Chris  P.  Jensen  requested  of  me 
that  I  make  a  test  of  the  wearing  surface  laid  on 
Blackstone  Avenue,  Part  of  Route  5,  Section  A, 
Fresno  County  Highway  System,  and  for  that  purpose 
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turned  over  to  me  a  specimen  bearing  a  legend  "Speci- 
men of  Wearing  Surface  cut  from  Blackstone  Ave- 
nue work,  March  11,  1921."  This  specimen  consisted 
of  two  courses,  a  binder  course  containing  an  aggre- 
gate of  graded  stony  pieces  and  a  top  or  finishing 
course  containing  an  aggregate  of  finely  divided  min- 
eral matter.  The  binder  course  was  approximately 
one  and  one-quarter  inches  in  thickness  and  the  finish- 
ing course  was  approximately  one-quarter  inch  in 
thickness.  The  two  courses  were  bonded  together 
but   were   distinct   and   not   blended. 

This  specimen  w^as  tested  to  ascertain  the  relative 
density  of  the  two  courses  and  for  that  purpose  the 
top  one-quarter  inch  finishing  course  was  removed 
from  the  binder  course.  I  found  that  the  specific 
gravity  of  the  binder  course  was  2.48  and  the  specific 
gravity  of  the  finishing  course  was  2.14  and  that  the 
weight  of  the  binder  course  per  cubic  foot  was  154.8 
pounds  and  the  weight  of  the  finishing  course  per 
cubic  foot  was  133.6  pounds.  This  test  was  accurately 
performed   and  the   results   given   are   correct. 

I,  therefore,  hereby  certify  that  the  top  one-quarter 
inch  finishing  course  of  said  Blackstone  Avenue  pave- 
ment is  in  fact  of  less  density  than  the  binder  course 
upon  which  it  rests. 

Elmer  O.  Slater 

Subscribed   and   sworn   to  before  me   this   5th   day 

of  July,  1921. 

L.  Belle  Weaver 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 

State  of  California. 
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[Endorsed]  :  Rec'd  copy  of  within  affidavit  this 
5th  day  of  July,  1921  Paul  S.  Honberger  Sol  for 
plaintiff  By  M.  M.  W.  FILED  JUL  5  1921  CHAS. 
N.  WILLIAMS,  Clerk  By  Edmund  L.  Smith  Deputy 
Clerk 


[Title  of  Court  and  Cause.] 

AFFIDAVIT 


STATE  OF  CALIFORNIA   ) 

)   SS 
County  of  Fresno  ) 

Harry  E.  Leyden,  being  first  sworn  on  oath,  deposes 
and  says :  I  am  now  a  resident  of  the  City  of  Fresno, 
State  of  California.  From  1901-1910  I  was  employed 
by  Edward  L.  Doheny  as  superintendent  of  construc- 
tion and  was  engaged  in  laying  asphalt  pavements  in 
the  City  of  Mexico  and  neighboring  communities. 
From  1911-1918  I  was  superintendent  for  the  Califor- 
nia Road  &  Street  Improvement  Co.  of  Fresno  and 
was  engaged  in  laying  asphalt  concrete  pavements  in 
and  about  Fresno,  California.  From  1919  to  date 
I  have  been  and  now  am  Chief  Inspector  for  the 
Fresno  County  Highway  Svstem.  I  am  now  and  have 
for  years  been  thoroughly  familiar  with  the  actual 
laying  of  asphalt  concrete  pavements. 

As  Chief  Inspector  for  the  Fresno  County  High- 
way System  I  am  thoroughly  familiar  with  the  specifi- 
cations for  "Type  A"  pavement  appearing  at  pages 
14-1 5A  in  "Exhibit  No.   5"  to  the  Bill  of  Complaint 
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in  the  above  entitled  suit  and  with  the  specifications 
for  "Type  B"  pavement  appearing  at  pages  16A-16C 
of  said  Exhibit.  As  Chief  Inspector  for  Fresno 
County  Highway  System  I  have  personally  supervised 
and  inspected  the  laying  of  both  of  said  "Types  A 
and  B"  construction  in  the  County  of  Fresno  and 
have  for  years  been  familiar  with  the  surfacing  of 
pavements  in  accordance  with  United  States  Letters 
Patent  No.  727,505  granted  May  5,  1903,  to  F.  J. 
Warren.  As  Chief  Inspector  for  Fresno  County  High- 
way System,  I  have  inspected  the  materials  employed, 
the  methods  of  laying  and  construction  obtained  with 
"Types  A  and  B"  pavement  in  Fresno  County  High- 
way System. 

With  particular  reference  to  part  of  Route  5,  Sec- 
tion A,  Fresno  County  Highway  System,  being  that 
portion  of  Blackstone  Avenue  in  the  County  of  Fresno, 
State  of  California,  adjoining  the  city  boundary  of 
the  City  of  Fresno  and  running  northerly  therefrom 
for  a  distance  of  approximately  600  feet,  I  personally 
inspected  the  materials  employed,  the  methods  used 
and  the  construction  obtained  during  the  surfacing 
of  that  particular  pavement.  I  am  familiar  with  the 
photograph  constituting  "Exhibit  D"  to  the  affidavit 
of  Chris  P.  Jensen  in  the  above  entitled  cause.  That 
photograph  was  taken  in  my  presence  during  the 
actual  surfacing  of  said  Blackstone  Avenue  job,  and 
is  a  true  illustration  of  the  method  employed  in  the 
laying  of  said  wearing  surface.  That  wearing  sur- 
face was  laid  in  accordance  with  said  specifications 
"Type  A".     As   illustrated  in  said   "Exhibit   D"   the 
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mixture  for  the  binder  course  was  first  spread  on  an 
asphaltic  concrete  foundation.  After  this  mixture 
had  been  raked  or  leveled  the  same  was  rolled  by  means 
of  the  12  ton  steam  roller  appearing  in  said  photo- 
graph. The  mixture  for  the  finishing  course  was 
thereupon  spread  upon  the  compressed  binder  course 
and  the  whole  again  rolled  by  the  same  steam  roller. 
The  completed  pavement  comprised  a  base,  a  binder 
course  of  approximately  1-1/4  inch  in  thickness  and 
a  top  or  finishing  course  of  approximately  1/4  inch 
thickness.  The  materials  of  these  two  courses  were 
not  mixed  or  blended  in  the  pavement  as  completed. 
The  two  courses  were  bonded  together  along  a  some- 
what irregular  line  by  the  cementing  properties  of 
their  bituminous  contents  but  the  composition  of  the 
two  courses  remained  entirely  distinct.  I  have  exam- 
ined the  specimen  "Exhibit  E"  to  the  said  affidavit  of 
Chris  P.  Jensen  and  know  that  the  same  was  removed 
from  said  Blackstone  Avenue  pavement  on  March  11, 
1921.  It  will  be  noted  from  an  examination  of  this 
specimen  that  none  of  the  stony  pieces  from  the  binder 
course  protrude  through  the  top  quarter  inch  finish- 
ing course.  Since  completion  of  this  Blackstone  Ave- 
nue job  I  have  personally  kept  said  pavement  under 
observation.  I  am  familiar  with  "Exhibit  F"  to  the 
said  affidavit  of  Chris  P.  Jensen  and  know  the  same 
to  be  a  specimen  removed  from  said  Blackstone  Ave- 
nue job  about  four  months  after  the  pavement  was 
completed  and  opened  to  traffic.  An  examination  of 
this  Exhibit  shows  that  in  actual  service  the  distinct- 
iveness of  the  top  and  binder  courses  is  maintained. 
There  is,  in  fact,  no  blending  of  said  courses. 
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As  Chief  Inspector  for  the  Fresno  County  Highway 
System  I  have  personally  inspected  and  supervised  the 
surfacing  of  other  pavements  in  Fresno  County  in 
addition  to  said  Blackstone  Avenue  job  in  accordance 
with  said  ''Type  A"  specifications.  "Exhibit  H"  to  the 
said  affidavit  of  Chris  P.  Jensen  is  a  true  photograph 
to  my  knowledge  of  actual  laying  of  said  wearing  sur- 
face on  Del  Rey  Avenue,  Route  18,  Fresno  County. 
This  photograph  illustrates  the  method  employed  with 
all  "Type  A"  construction  of  rolling  the  binder 
course  prior  to  spreading  the  finishing  course.  This 
binder  course  was  rolled  prior  to  the  spreading  of  the 
finishing  course  by  means  of  the  12  ton  roller  illus- 
trated in  the  photograph.  To  my  knowledge  the  binder 
course  of  all  wearing  surfaces  laid  pursuant  to  said 
''Type  A"  specifications  in  the  County  of  Fresno  has 
been  rolled  with  a  12  ton  roller  prior  to  the  spreading 
of  the  finishing  course.  In  all  cases  this  rolling  of  the 
binder  course  consolidates  the  same  and  causes  the 
materials  thereof  to  assume  their  final  relative  posi- 
tions prior  to  the  spreading  of  the  finishing  course 
''Exhibit  I"  to  the  said  affidavit  of  Chris  P.  Jensen 
is  to  my  knowledge  a  specimen  of  the  binder  course 
of  the  wearing  surface  laid  on  Route  8  near  Clovis, 
Fresno  County  Highway  System.  This  wearing  sur- 
face was  laid  in  accordance  with  said  "Type  A"  speci- 
fications. The  said  Exhibit,  or  specimen,  was  removed 
during  actual  construction  of  the  pavement  after  the 
same  had  received  the  customary  compression  from 
the  12  ton  roller  and  prior  to  the  spreading  of  the 
top  or  finishing  course. 
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As  stated  above  I  am  familiar  with  and  have  super- 
vised as  Chief  Inspector  the  laying  of  wearing  sur- 
faces in  accordance  with  said  "Type  B"  specifications. 
The  fundamental  distinction  between  the  "Type  A" 
construction  and  the  "Type  B"  construction  is  that 
in  the  former  the  prior  course  is  rolled  prior  to 
spreading  of  the  surface  mixture,  while  in  the  latter 
case  the  top  course  is  spread  on  the  binder  course 
before  the  binder  course  has  been  rolled  or  otherwise 
compressed.  I  consider  the  "Type  A"  construction  to 
be  vastly  superior  to  the  "Type  B."  I  base  this  opin- 
ion upon  experience  had  for  many  years  with  asphalt 
concrete  pavements  and  upon  my  observation  of  com- 
parative results  obtained.  W^ith  "Type  B"  construc- 
tion it  is  impossible  to  obtain  a  uniform  distribution 
of  the  top  or  finishing  mixture.  This  is  due  to  the 
fact  that  the  uncompressed  binder  course  presents  a 
very  irregular  surface  upon  which  it  is  impossible 
to  uniformly  spread  the  mixture  for  the  finishing 
course.  I  have  found  this  results  in  the  mixture  for 
the  finishing  course  varying  greatly  in  thickness  from 
1/2  inch  down  to  so  slight  a  thickness  that  it  does 
not  cover  the  large  rocks  of  the  binder  course.  Upon 
compression  of  the  "Type  B"  pavement  the  rocks  or 
large  stony  pieces  from  the  binder  course  protrude  at 
the  top  of  the  pavement  and  the  riding  surface  has  a 
tendency  to  wave,  due  to  the  uneven  distribution  of 
the  finishing  course.  It  is  elementary  that  the  riding 
surfaces  of  any  asphalt  concrete  pavement  should  have 
no  tendency  to  wave,  as  such  tendency  will  be  aggra- 
vated in  use.     Furthermore,  the  appearance  at  the  rid- 
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\n^  surface  of  stony  pieces  will  result  in  their  frac- 
ture and  displacement,  due  to  their  rigidity.  This 
will  produce  a  rapid  disintegration  of  the  riding  sur- 
faces and  will  render  it  susceptible  to  raveling.  One 
of  the  most  important  functions  of  a  top  finishing 
course  is  that  it  may  provide  a  seal  coat  for  the  rest 
of  the  pavement  .  With  "Type  B"  construction  the 
function  of  a  seal  coat  is  destroyed  because  each 
stony  piece  protruding  at  the  top  of  the  pavement 
will  provide  an  entrance  point  for  moisture.  On  the 
other  hand,  with  "Type  A"  construction,  I  have  found 
that  the  compression  of  the  binder  course  provides  a 
relatively  smooth  surface  upon  which  the  top  mixture 
may  be  evenly  and  uniformly  spread.  When  the  same 
has  been  compressed,  this  top  mixture  will  be  of  uni- 
form thickness,  in  all  cases  approximately  1/4  inch, 
and  will  constitute  a  perfect  seal  coat.  This  top  mix- 
ture, being  of  uniform  thickness,  will  compact  evenly 
under  the  roller  and  will  not  tend  to  wave.  I  am 
familiar  with  ''Exhibits  A  and  B"  to  the  said  affidavit 
of  Chris  P.  Jensen.  Both  of  these  Exhibits  are  speci- 
mens taken  from  the  Fresno  County  Highway  System 
and  the  pavements  of  which  they  are  a  part,  were  laid 
pursuant  to  said  "Type  B"  specifications  and  were  in- 
spected by  and  approved  by  representatives  of  Warren 
Brothers  Company.  "Exhibit  A"  was  removed  to  my 
knowledge  from  Ventura  Avenue,  Route  15,  Fresno 
County  Highway  System  during  the  first  week  of 
June,  1921.  "Exhibit  B"  was  removed  to  my  knowl- 
edge from  White's  Bridge  Avenue,  Route  1,  Fresno 
County  Highway  System  in  June,  1921.     These  speci- 
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mens  are  characteristic  samples  of  the  results  ob- 
tained on  the  Fresno  County  Highway  System  with 
said  "Type  B"  construction. 

I  am  firmly,  therefore,  of  the  opinion  that  the  com- 
pression of  the  binder  course  prior  to  the  spreading 
of  the  finishing  course  as  employed  in  said  "Type  A" 
construction  is  far  superior  and  preferable  to  the 
method  employed  in  said  "Type  B''  construction.  I 
was  amused  in  reading  the  affidavits  of  George  H. 
Perkins  and  Edwin  C.  Wallace  filed  in  the  above  en- 
titled case,  to  note  their  derogatory  statements  in 
regard  to  pavement  laid  in  accordance  with  United 
States  Letters  Patent  No.  727,505.  It  was  the  prac- 
tice under  such  patent  to  mv  knowledge  to  employ  a 
finishing  course  constructed  by  applying  a  flush  coat 
of  asphalt  by  means  of  a  squeegee  and  thereupon  roll 
screenings  into  the  same.  I  laid  this  pavement  for 
years  under  contracts  authorized  by  plaintiff  Warren 
Brothers  Company  and  under  inspection  of  represen- 
tatives of  said  company.  Until  shortly  prior  to  the 
expiration  of  said  patent  No.  727,505,  to  my  knowl- 
edge, plaintiff  Warren  Brothers  through  its  rep- 
resentatives, consistently  asserted  that  the  method 
of  that  patent  was  the  most  practical  and  discouraged 
the  use  of  a  finishing  coat  consisting  of  previously 
mixed  finely  divided  aggregate  and  bitumen.  It  was 
only  shortly  before  that  patent  was  about  to  expire, 
to  my  knowledge,  that  plaintiff  Warren  Brothers 
Company,  attempted  to  introduce  or  laud  the  method 
or  type  of  construction  embodied  in  said   "Type  B" 

specifications. 

Harry  E.  Leyden 
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Subscribed  and  sworn  to  before  me  this  1st  day  of 
July,  1921. 

(Seal)  Ben  H.  Johnson 

Notary    Public    in    and    for    the    County    of    Fresno, 
State  of  California. 

[Endorsed]  :  Rec'd  copy  of  the  within  this  5th  day 
of  July,  1921  Paul  S  Honberger  Sol.  for  Plaintiff 
By  M.  M.  W.  FILED  JUL  5  1921  CHAS.  N. 
WILLIAMS,  Clerk  By  Edmund  L.  Smith  Deputy 
Clerk 


[Title  of  Court  and  Cause.] 

AFFIDAVIT. 

STATE  OF  CALIFORNIA  ) 

)  SS 
County  of  Fresno  ) 

Chris  P.  Jensen,  being  first  duly  sworn  on  oath,  de- 
poses and  says:  I  am  now  a  resident  of  the  City  of 
Fresno,  State  of  California.  I  was  born  in  Contra 
Costa  County,  California,  November  9,  1873,  and  re- 
ceived my  grammar  school  education  in  the  City  of 
Fresno.  I  am  a  graduate  of  Oakland  High  School, 
Oakland,  California;  I  completed  the  course  of  civil 
engineering  at  Van  der  Naillen's  School  of  Engineer- 
ing in  San  Francisco  and  received  the  degree  of 
C.  E.,  and  from  the  years  1900  to  1909  I  was  engaged 
in  the  private  practice  of  general  engineering  in  and 
about  Fresno,  California.  Between  the  years  1909- 
1913  I  held  the  position  of  City  Engineer  of  the  City 
of  Fresno,  California;  during  that  time  I  prepared  all 
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specifications  for  pavements  constructed  in  the  City 
of  Fresno,  and  had  general  supervision  of  the  actual 
laying  of  the  same.  At  that  time  I  became  thoroughly 
familiar  with  bituminous  concrete  pavements.  From 
1913  to  1919  I  engaged  in  the  private  practice  of 
general  engineering  in  and  about  Fresno.  Since  Janu- 
ary, 1919,  I  have  been  county  surveyor  of  the  County 
of  Fresno.  The  County  Surveyor  is  the  County  En- 
gineer. As  County  Surveyor  or  Engineer  I  have  pre- 
pared the  specifications  for  all  pavements  constructed 
by  the  County  of  Fresno  since  the  commencement  of 
my  term  of  office.  All  of  such  pavements  have  been 
laid  under  my  supervision.  My  duties  have  rendered 
me  thoroughly  acquainted  with  the  construction  of 
bituminous  concrete  pavements.  During  the  period 
when  I  was  City  Engineer  of  the  City  of  Fresno  I 
was  also  Chairman  of  a  Committee  of  California 
Municipalities  on  Streets  and  Highways,  and  in  that 
capacity  reviev/ed  the  specifications  adopted  by  the 
California  Highway  Commission  and  the  various 
Municipalities.  While  City  Engineer  of  the  City  of 
Fresno  I  prepared  the  specifications  for  and  supervised 
the  construction  of  some  250,000  square  yards  of 
pavement,  mostly  asphaltic  concrete.  Since  I  have 
been  County  Surveyor  of  the  County  of  Fresno  I 
have  prepared  all  the  specifications  for  the  construc- 
tion of  1,350,000  square  yards  of  asphaltic  concrete 
composition  pavement,  900,000  square  yards  of  which 
have  been  practically  completed  under  my  supervision. 
I  am  a  member  of  the  American  Society  of  Civil 
Engineers. 
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THE  PATENT  IN  SUIT. 


The  subject  matter  of  the  present  controversy  re- 
lates to  so-called  bituminous  concrete  pavements;  the 
suit  being  brought  under  United  States  Letters  Patent 
No.  959,976,  granted  to  Edwin  C.  Wallace  on  May 
31,  1910.  After  thoroughly  studying  that  patent  I 
find  the  following: 

The  patent  describes  a  base  A  -  stated  to  be  of  any 
kind,  and  not  defined  other  than  that  it  - 

"may   be    of   any   character    consonant    with    the 

purpose  of  my  invention."   (p.   1,  lines  41-42) 

Upon  this  base  the  patent  specifies  there  shall  be 

placed  a  covering  formed  by  a  lower  course   B  and 

a  surface  course  C.     The  lower  course  B  is  stated  to 

consist  of: 

"large   pieces   of   stone,    smaller   pieces    of    stone 

and    stone    dust    mixed    with    sufficient    bitumen 

of  proper  consistency  to  thoroughly   coat  all  of 

the  particles."  (p.  2,  lines  49-52) 

The  patent  contains  no  further  or  better  specification 

or  definition  of  the  proportion  or  sizes  of  these  mineral 

constituents,  and  calls  very  generally  for  - 

"stone  of  a  size  to  pass  through  the  interstices 
of  a  screen  giving  a  stone,  the  largest  of  which, 
is  the  maximum  size  desired,  and  this  stone  to- 
gether with  the  smaller  pieces  of  stone  and  com- 
minuted stone  or  dust  in  the  state  that  the  whole 
run  is  discharged  from  a  crusher  *  *"  (p.  1, 
lines  47-53) 
There  is  no  definition  in  the  patent  of  the  character  of 
"bituminous  binding  material"  to  be  employed. 
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The  surface  course  C  is  stated  by  the  patent  to 
be  composed  of  - 

"finely  divided  mineral  matter  mixed  with  suffi- 
cient bituminous  binding  material  to  thoroughly 
coat  all  of  the  particles"   (p.  2,  lines  56-58) 
No  description  of  the  character  of  the  "finely  divided 
mineral  matter"   utilized  in  the   surface  course   C   is 
contained  in  the  patent  except  the  statement: 

"sand  or  crusher  screenings  (comminuted  stone) 
or  both  *  *"  (p.  1,  lines  60-61). 
As  in  the  case  of  the  lower  course  B  no  definition  or 
qualifying  description  is  given  of  the  "bituminous 
binding  material"  utilized  in  the  surface  course  C. 
No  proportions  are  given. 

The  patent  describes  that  the  pavement  shall  be 
laid  by  first  distributing  the  lower  course  B  on  the 
foimdation  and  spreading  the  surface  course  C. 

"in  a  thin  coat  or  layer  over  the  course  B  laid 
as  before  described  but  not  compressed  or  sub- 
jected to  pressure  or  tamping"  (p  1,  lines  64-67) 
and  that  thereupon  the  laid  materials  comprising  the 
courses  B  and  C  are  subjected 

"to  initial  pressure  or  compression,  preferably  by 
moving  a  heavy  roller  over  the  same"  (p  1,  lines 
70-72) 
The  patent  is  entirely  indefinite  to  the  reader  as  to 
how    thick    course    C    shall    be    laid.      No    informa- 
tion   is    given    on    this    except    that    course    C    shall 
be    "thin",    which    is    necessarily    vague    and    from    a 
practical  standpoint  entirely  uncertain.     To  one  man 
a  thickness  of  three  inches  for  the  course  C  on  a  pave- 
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ment  40  feet  wide  would  appear  "thin";  while  to 
another  a  thickness  of  one-half  inch  on  the  same 
pavement  might  appear  "thick". 

Nothing  is  said  in  the  patent  concerning  the  tem- 
peratures at  which  the  courses  are  to  be  laid.  Whether 
the  course  B  is  to  be  laid  hot  or  cold  is  not  disclosed 
in  the  patent.  The  same  is  true  as  to  the  course  C. 
Nor  is  it  disclosed  whether  the  course  B  shall  be  hot 
or  cold  when  the  course  C  is  spread  thereon.  The 
patent  is  likewise  silent  concerning  the  requisite  tem- 
perature of  the  pavement  during  compression. 

The  patent  contains  no  suggestion  or  direction  as 
to  how  soon  after  the  spreading  of  course  B  the 
course  C  shall  be  spread.  Nor  how  soon  after  spread- 
ing course   C   the   compression   shall   take   place. 

It  is  important  to  note  that  the  patent  in  suit  em- 
phasizes and  positively  directs  that  the  course  B  shall 
not  be  rolled  or  in  any  manner  compressed  before 
the  course  C  is  spread  thereon.  This  appears  in  at 
least  nine  different  places  in  the  page  and  a  half  con- 
stituting the  printed  specification.  At  page  1,  line  65, 
the  patent  states  that  the  course  B  is  "laid  as  before 
described  but  not  compressed  or  subjected  to  pressure 
or  tamping."  At  page  1,  line  70,  it  is  stated  that 
after  the  courses  B  and  C  are  laid  they  are  together 
subjected  to  "initial  pressure  or  compression."  At 
page  1,  line  86,  it  is  stated  that  the  courses  B  and 
C  are  "pressed,  by  the  single  compression  referred  to." 
At  page  1,  line  109,  it  is  stated  that  the  course  C 
is  raked  in  a  thin  layer  over  the  course  B  and  brought 
to  a  true  surface  "before  the  application  of  the  only 
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pressure  to  which  the    composite    pavement    is    sub- 
jected."    At  page  1,  line  112,  the  patent  again  speci- 
fies  ''single  compression."     The  patent  disclaims  the 
rolling  of   the   course   B   prior   to  the   laying  of   the 
course  C  and  warns  that  such  procedure  would  pre- 
vent and  interfere  with  the  result  sought,  as  follows: 
'*In  this  connection  it  will  be  appreciated  that  the 
single  compression  of  the  whole  mass  simplifies 
and  cheapens  the  production  of  the  pavement,  and 
instead  of  preventing  or  interfering  with  the  ad- 
herence of  the  upper  course  to  the  lower  course 
(as  is  the  case  when  the  lower  course  is  rolled 
or  otherwise  pressed  precedent  to  the  application 
and  pressing  of  the  upper  course)    ****"    (p   1, 
line  111,  p  2,  line  8). 
At  page  2,   line  26,   the  patent  reiterates  that  the 
course  C  is  added  to  the  course  B  ''before  compres- 
sion."    At  page  2,  line  53,  it  is  again  stated  that  the 
course   B   is  laid   "without  compression"   and  at  Hne 
60  that   the   course    C    is    pressed    and    "thereafter 
blended  and  bonded  with  the  lower  course  by  com- 
pression."    The  fact  that  the  lower  course  B  is  not 
compressed  until  after  the  spreading  of  the  surface 
course  C  appears  to  me  to  be  the  most  definite  and 
emphatic  feature  set  forth  in  the  patent. 

After  thoroughly  studying  the  patent  it  appears  to 
me  that  the  sole  feature  asserted  by  the  patentee  to 
be  original  and  novel  in  his  pavement  is  the  spreading 
of  the  course  C  prior  to  any  compression  of  the  course 
B  followed  by  the  initial  and  only  compression  of 
the  two  courses  together  to  produce  a  single  compact 
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integral  mass  densest  at  the  top.     Thus,  the  patentee 
states : 

"Attention  is  here  invited  to  the  fact  that  while  I 
describe  the  pavement  made  in  accordance  with 
my   invention  as  having  two   courses   B   and   C, 
the  completed  pavement  is  not  a  multilayer  pave- 
ment, but  on  the  other  hand  the  two  courses  are 
practically  pressed,  by  the  single  compression  re- 
ferred to,  into  a  single  mass."     (pi,  lines  80-87) 
This   feature  has  been  embodied  in  and  made  the 
subject  of  the  two  claims  granted  in  the  patent.     In 
claim  1  it  appears  in  the  phrase  - 

"thereafter   blended   and  bonded   with   the   lower 

course  by  compression  whereby  the  two  courses 

are   made    a    compact    and    substantially    integral 

mass  which  is  densest  at  its  top." 

The  same  is  incorporated  in  claim  2  as  follows: 

"blended  with  the  coarse  mixture  at  the  top  of 

the  mass,  whereby  the  two  layers  are  bonded  into 

one  and  a  compact  rigid  layer  densest  at  the  top 

is  formed." 

Attention  must  be  given  at  this  point  to  the   fact 

that  the  patentee's  asserted  distinctive  feature  involves 

two   separate    physical    characteristics.       The    patent 

definitely  prescribes  that  the  courses  B  and  C  shall  be 

both  bonded  and  blended  together.     For  instance,  in 

the  phrase  from  claim  2  last  quoted  it  is  stated  that 

the  course  C  is  "blended^  with  the  coarse  mixture  at 

the  top  of  the  mass  (course  B")  and  further  that  "the 

two  layers  are  bonded  into  one."     Bonded  and  blended 

are  entirely  different  physical  conditions.     Two  sub- 
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stances  are  bonded  when  they  retain  their  separate  in- 
tegral entities  but  are  made  to  adhere  one  to  the  other. 
Thus  the  courses  B  and  C  would  be  bonded  if  thty 
are  caused  to  adhere  by  the  cementing  agency  of  their 
bituminous  covering.  The  bituminous  content  of  all 
multi-course  pavements  is  the  bonding  agent.  With  all 
such  pavement  this  bonding  was  along  an  irregular 
line  (See  Exhibit  A  to  affidavit  of  G.  H.  Perkins). 
Two  substances  are  blended  only  when  they  are  so 
mixed  that  they  lose  their  respective  identities.  For 
example,  when  cream  is  stirred  into  coffee  the  two 
become  so  intermingled  that  they  become  as  one.  In 
the  pavement  of  the  patent  the  courses  B  and  C  would 
be  blended  if  their  constituent  parts  were  so  mixed  and 
intermingled  that  they  lost  their  respective  identities. 
This  blending  should  be  disting"uished  from  a  mere 
bonding  along  an  irregular  surface.  In  the  latter  case 
the  material  of  one  course  will  fill  the  interstices  along 
the  irregular  surface  of  the  other,  but  except  for  the 
irregular  line  of  juncture  the  two  courses  will  remain 
entirely  distinct.  The  Wallace  patent  in  calling  for  a 
blending  as  well  as  a  bonding  of  courses  B  and  C 
prescribes  a  complete  merging  of  the  upper  course 
in  the  lower  course  so  that  the  former  is  completely 
absorbed  in  the  latter.  I  base  my  opinion  upon  the 
text  of  the  patent  and  upon  observation  of  pavement 
actually  laid  in  the  manner  specified  therein.  The 
patent  clearly  states  that  the  two  courses  shall  be 
compressed  and  intermingled  as  follows: 

"the  two  courses  are  practically  pressed  by  the 
single  compression  referred  to,  into  a  single 
mass."   (p   1,  lines  85-87) 
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"whereby  the   two  courses   are  made   a   compact 

and  substantially  integral  mass  which   is  densest 

at  its  top."     (p.  2,  lines  61-64) 

"whereby    the    two    layers    are    bonded    into    one 

and  a  compact  rigid  layer  densest  at  the  top  is 

formed."  (p  2,  Hnes  76-78) 

This  text  to  me  clearly  indicates  a  resultant  single 

mass  "densest  at  the  top."     This  expression  would  be 

improper    unless    the    two     courses     were     completely 

blended  and  mixed  throughout.     If  there  remained  a 

top   layer  consisting  solely   of  finely   divided   mineral 

matter    and    bitumen,    the    pavement    would    not    be 

densest  at  the  top.     To  the  contrary,   this  top  layer 

would    be    in    fact    of    less    density    than    the    binder 

course.     This  is  due  to  the   well  known   fact  that   a 

mixture  of  graded  mineral  matter  (large  stone,  smaller 

stone   and    stone   dust)    as    in   course    B,    contains    a 

less  percentage  of  voids  than  fine  material  (sand)  as 

in   course    C. 

That  the  above  will  result  from  following  the 
method  prescribed  by  the  Wallace  patent  is  borne 
out  by  actual  pavement  constructed  according  thereto. 
In  Exhibit  "5"  to  the  Bill  of  Complaint  (beginning 
at  page  16A)  appears  specifications  for  "Asphaltic 
Wearing  Surface,  Type  B".  These  specifications  were 
prepared  by  me  from  the  standard  specifications  sub- 
mitted by  plaintiff,  Warren  Brothers  Company,  pur- 
porting to  be  the  pavement  of  the  patent  in  suit.  Under 
my  supervision  the  County  of  Fresno  utilized  this 
Type  B  construction  on  Ventura  Avenue,  Route  15,  and 
White's   Bridge   Avenue,     Route     1,     Fresno     County 
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Highway  System.  This  surfacing  was  inspected  and 
approved  as  laid  by  a  representative  of  plaintiff,  War- 
ren Brothers  Company,  I  observed  during  this  con- 
struction that  the  finishing  course  (course  C)  is  in 
fact  pressed  or  merged  completely  into  the  binder 
course  (course  B),  so  that  there  protrudes  at  the 
top  of  the  completed  wearing  surface  a  material  per- 
centage of  the  stone  pieces  spread  as  constituents  of 
the  course  B.  To  illustrate  the  foregoing,  I  submit 
as  Defendants'  Exhibit  A  herewith  a  specimen  of 
completed  wearing  surface  removed  during  the  first 
week  of  June,  1921,  from  said  Ventura  Avenue,  Route 
15.  This  surfacing  was  laid  within  the  last  nine 
months.  This  is  a  specimen  of  the  construction  or 
product  obtained  by  following  said  specifications  Type 
B,  viz.,  the  Wallace  Patent  in  suit.  Attention  is  di- 
rected to  the  fact  that  the  courses  B  and  C  are  com- 
pletely blended  or  merged  to  such  an  extent  that 
stone  pieces  from  course  B  appear  at  and  constitute 
part  of  the  top  or  riding  surface.  This  has  been  the 
experience  had  with  the  entire  construction  of  wear- 
ing surface  in  Fresno  County  under  said  Type  B  speci- 
fications. As  a  further  illustration  of  the  Wallace 
product,  I  submit  as  Defendants'  Exhibit  B,  a  second 
specimen  taken  in  June,  1921,  from  ^White's  Bridge 
Avenue,  Route  1,  Fresno  Highway  System.  The 
wearing  surface  from  which  said  Exhibit  B  has 
been  taken  was  laid  within  the  last  six  months  and 
in  accordance  with  said  specifications.  Type  B.  This 
also  illustrates  the  protrusion  of  stony  pieces  from  the 
binder  course   at   the   top   of   the  pavement   and   the 
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complete  absorption  of  the  finishing  course  in  the 
binder  course. 

I  have  examined  the  photograph  Exhibit  E  attached 
to  the  affidavit  of  G.  H.  Perkins  in  the  above  entitled 
cause  and  do  not  consider  it  a  correct  illustration 
of  results  obtained  in  practical  construction  with  pave- 
ment laid  in  accordance  with  the  Wallace  patent  in 
suit.  Such  Exhibit  does  not  illustrate  the  appearance 
of  stone  pieces  at  the  top  of  the  wearing  surface  as 
above  described.  Nor  do  I  consider  that  such  Exhibit 
E  illustrates  a  section  of  pavement  laid  in  accordance 
with  said  Wallace  patent  because  the  pavement  illus- 
trated in  said  Exhibit  is  not  "densest  at  the  top"  for 
the  reasons  stated  aforesaid.  That  is  to  say,  said  Ex- 
hibit E  illustrates  an  uppermost  zone  of  material  con- 
sisting only  of  the  constituents  of  course  C;  necessar- 
ily, therefore,  containing  more  voids  and  being  less 
dense  than  the  material  thereunder. 

As  before  noted  the  patent  in  suit  prescribes  that  the 
course  B  must  not  be  rolled  or  compressed  prior  to 
the  spreading  of  the  course  C.  From  my  observation 
of  the  pavement  as  laid  I  am  convinced  that  if  the 
course  B  was  first  compressed  the  result  sought  by 
the  patent  would  not  be  attained,  to  wit:  a  blending 
of  the  courses  B  and  C  to  form  a  mass  densest  at 
the  top.  My  conclusion  is  confirmed  by  the  statement 
of  the  patentee  W^allace  in  Patent  No,  1,183,507 
granted  him  May  16,  1916.  This  patent  is  for  a  com- 
position pavement  of  the  identical  character  of  that 
of  the  patent  in  suit  except  it  more  definitely  specifies 
the  proportions  of  mineral  materials  in  course  B.    The 


C.  M.  Thompson  et  al.  161 

patentee  there  recognizes  that  course  B  must  not  be 
rolled  prior  to  the  spreading  of  course  C  if  the  blend- 
ing in  question  is  to  be  accomplished,  stating: 

''The  application  of  the  top  course  C  to  lower 
course  B  before  the  latter  is  compacted  is  es- 
sential to  my  process  as  otherwise  the  blending 
of  the  two  courses  as  above  described  cannot 
be  accomplished."  (p.  1,  lines  106-110.) 
In  brief  summary  the  feature  asserted  in  the  patent 
in  suit  to  be  original  and  distinctive  is  the  spreading 
cf  the  thin  surface  layer  C  on  the  layer  B  prior  to 
any  c.mpression  of  the  layer  B  and  the  blending  of  the 
layer  C  completely  into  the  layer  B  by  the  sole  com- 
pression to  which  the  same  are  subjected,  thereby  pro- 
ducing a  single  integral  mass  densest  at  the  top.  I 
have  found  Jjom  my  observation  an!  supervisi<^n  of 
tile  constru'-tion  of  approximately  sixty  miles  of  pave- 
ment by  the  ^toresaid  Wallace  method  that  the  same 
pr<jsents  ccriain  serious  object'onable  features.  In 
the  first  place  it  is  not  possible  to  properly  and  evenly 
distribute  the  irarerial  of  course  C  upor  the  course  B 
if  the  course  B  has  not  been  compressed.  This  is  due 
to  the  fact  that  the  uncompressed  upper  surface  of  the 
course  B  will  be  irregular  and  when  the  material  for 
the  course  C  is  spread  or  raked  thereon  necessarily 
such  material  will  not  be  uniformly  distributed.  In 
fact,  I  have  observed  large  areas  of  the  finished  pave- 
ment wherein  the  mixture  of  course  B  is  uncovered 
or  exposed  and  other  areas  where  the  mixture  of 
course  C  is  as  thick  as  one-half  inch.     I  have  found 
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that  this  irregular  distribution  of  course  C  impairs 
the  smoothness  of  the  riding  surface  because  upon  com- 
pression there  will  result  an  unequal  compacting  due 
to  the  different  percentages  of  voids  in  course  C  as 
compared  with  course  B.  This  produces  a  tendency  of 
the  pavement  to  wave  under  the  action  of  the  roller. 
This  tendency  to  wave  is  continued  and  aggravated 
under  the  stress  of  traffic  because  the  riding  surface 
will  not  be  of  uniform  density  due  to  the  irregular 
distribution  of  course  C. 

A  further  serious  objection  to  the  method  and  re- 
sultant pavement  illustrated  in  the  patent  in  suit  is 
the  appearance  or  protrusion  at  the  riding  surface  of 
a  material  percentage  of  stony  pieces  from  course  B. 
As  heretofore  described  this  is  a  necessary  result  had 
if  the  courses  B  and  C  are  blended  together  so  that 
the  resultant  mass  is  densest  at  the  top,  and  I  have 
found  that  in  practice  with  pavement  laid  in  accordance 
with  the  aforesaid  specifications,  Type  B  (viz.  in  ac- 
cordance with  the  patent)  a  material  percentage  of 
such  stones  do  so  protrude.  This  is  so  serious  an 
objection  from  a  practical  standpoint  to  the  dura- 
bility of  such  pavement  that  in  my  opinion  the  same 
should  be  condemned  as  an  inefficient  structure.  Any 
stony  pieces  protruding  at  the  riding  surface  will  take 
direct  contract  with  the  traffic.  Such  stony  pieces  being 
rigid  will  not  have  the  flexibility  inherent  in  a  mixture 
of  finely  divided  mineral  matter  mixed  with  bituminous 
materials.  The  stone  pieces  will  therefore  be  subject  to 
fracture   and   displacement.      Thereby  the   riding   sur- 
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face  will  become  disintegrated  and  susceptible  to  ravel- 
ing. Furthermore,  each  of  such  stony  pieces  consti- 
tutes an  opportunity  for  the  entrance  of  moisture  into 
the  structure  and  defeats  the  function  of  the  wearing 
surface  as  a  seal  coat. 

THE  PRIOR  ART. 


It  is  hardly  necessary  to  state  that  the  use  of  bi- 
tuminous binders  for  cementing  mineral  aggregates  in 
roads  is  of  very  ancient  date.  Prescott,  in  his  "Con- 
quest of  Peru",  in  speaking  of  the  great  road  built 
by  the  Incas  from  Quito  to  Cuzco,  makes  the  follow- 
ing statement:  'Tt  was  built  by  heavy  flags  of  free 
stone,  and  in  some  parts,  at  least  covered  with  a  bi- 
tuminous cement,  which  time  has  made  harder  than 
the  stone  itself.  In  some  places,  where  the  ravines 
had  been  filled  up  with  masonry,  the  mountain  torrents 
wearing  on  it  for  ages,  have  gradually  eaten  away 
through  the  base  and  left  the  superincumbent  mass — 
such  is  the  cohesion  of  the  material — still  spanning  the 
valley  like  an  arch."  Further  on  in  speaking  of  the 
road  built  by  the  Incas,  he  gives  the  following  foot- 
note: "Father  Valesco  is  in  raptures  with  an  'almost 
imperceptible  kind  of  cement'  made  of  lime  and  bi- 
tuminous substance  resembling  glue,  which,  incor- 
porated with  the  stones  so  as  to  hold  them  firmly  to- 
gether like  one  solid  mass,  yet  left  nothing  visible  to  the 
eye  of  the  common  observer.  This  glutinous  compo- 
sition, mixed  with  pebbles,  made  a  sort  of  macadam- 
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ized  road  much  used  by  the  Incas,  as  hard  and  almost 
as  smooth  as  marble." 

Broken  stnue  roads  with  bituminous  binders  were 
commonly  used  in  most  of  the  lar,^e  cities  of  the  world 
for  years  prior  to  the  filing-  of  the  application  for  the 
patent  in  suit.  Thousands  of  miles  of  this  pavement 
were  in  use  on  the  city  and  country  roads  in  the 
United  States  prior  to  1907.  At  that  time  there  were 
many  large  companies  engaged  in  the  construction  of 
such  pavements.  Among  these  was  plaintifif  Warren 
Brothers.  Much  had  been  written  on  the  subject  prior 
to  that  date.  It  was  a  developed  industry  having 
certain  standard  practices  long  before  any  asserted  in- 
vention of  Wallace  involved  here.  These  established 
principles  and  modes  of  practice  are  those  now  util- 
ized. 

Tn  1905  Clifford  Richardson  of  the  New  York  Test- 
ing Laboratory  published  a  treatise  entitled  "The 
Modern  Asphalt  Pavement."  This  book  has  been 
utilized  to  date  as  a  standard  authority  on  pavements 
of  the  character  here  involved.  I  will  not  discuss 
in  detail  the  contents  of  that  book  because  I  understand 
it  will  be  in  evidence  here  and  because  it  is  plain  and 
readable.  Generally  the  book  tells  how  to  construct 
a  pavement  of  the  very  kind  here  involved.  Chapter 
I  is  devoted  to  "The  Base."  Chapter  II  is  headed 
"The  Intermediate  Course."  The  latter  being  course 
B  of  the  pavement  in  suit.  A  number  of  the  follow- 
ing Chapters  discuss  "The  Surface  Mixture".  This 
corresponds  to  course  C  of  the  pavement  in  suit.  Chap- 
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ter  XIX  entitled  "The  Street"  directs  the  manner  of 
laying  the  pavement.  The  entire  vokime  is  complete 
with  details  for  proportion  and  selections  of  mater- 
ials. Finally  as  Chapter  XXI  the  author  presents  a 
draft  of  standard  specifications,  the  author  stating: 

"For  the   construction   of   an   asphalt   which   is 
to  meet  the  requirements  of  ordinary  traffic  in  a 
majority  of  our  cities  the  following,  in  the  author's 
opinion,  will  be  found  to  be  not  only  satisfactory 
to  the  city  but  to  the  contractors  who  are  to  do 
the  work." 
I  have  had  a  copy  of  Mr.  Richardson's  book  in  my 
possession  for  some  twelve  years.     I  believe  it  will  be 
evident  from  a  comparison  of  the  aforesaid  standard 
specifications  presented  by  Mr.  Richardson,  that  in  pre- 
paring the  specifications  for  "Type  A"  pavement  al- 
leged to  infringe  herein,  I  have  merely  utilized  knowl- 
edge  common   in   the   paving   industry  prior   to    1907 
and  in  fact  used  nothing  original  with  Wallace. 

Froin  the  aforesaid  book  and  the  references  therein 
to  methods  employed  in  the  industry  for  years  it  is 
apparent  that  prior  to  1907  it  was  common  to  con- 
strue^ a  pavement  comprising  a  base,  a  binder  course 
(course  B  of  the  Wallace  patent)  and  a  finishing  course 
(course  C  of  the  Wallace  patent).  The  materials  to 
be  selected,  the  proportions  to  be  used,  and  the  methods 
of  laying,  were  all  within  the  knowledge  of  those 
skilled  in  the  industry. 

The  character  of  an  asphalt  or  bituminous  con- 
crete pavement  is  described  by  Richardson  in  the  afore- 
said book  as  follows: 
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"As  asphalt  pavement  consists  essentially  of  a 
base    or    support    for    the    surface   which      is    to 
carry  ;he  traffic,  itself  supported  by  the  soil,  and  a 
surface  consisting  of  a  mineral  aggregate  cemented 
together   with   asphalt   to   protect  the  base   from 
wear  and  disintegration,   between  which   is  com- 
monly interposed  either  a  course  of  broken  stone 
coated  with  bitumen,  known  as  binder,  or  some 
substitute  for  it     *     *     *"     (Page  3). 
The  base,  as  noted  above,   is  merely  a   support  or 
foundation  and  may  be  of  any  construction  that  will 
properly  carry  the  weight  of  the  traffic.     Richardson 
states : 

"Base  of  most  varied  character  has  been  used 
in  the  construction  of  pavements,  including  broken 
'   stone,  with  or  without  a  coating  of  more  or  less 
bitumen  or  coal-tar,  macadam,  old  cobblestone  pave- 
ment, an  old  surface  of  granite  blocks  or  blocks 
turned  and  reset,  old  brick  or  asphalt-block  sur- 
faces, and  hydraulic  concrete  of  natural  or  Port- 
land Cement  of  varying  thickness."     (Page  6) 
The  binder   or   intermediate   course   is   designed   to 
relieve  the  base  from  shock,  distribute  the  weight  of 
the  traffic  over  a  large  area  of  the  base  and  act  as 
a  bond  between  the  finishing  or  riding  surface  and  the 
base.     The  binder  course  must  be  sufficiently  compact 
and  stable  to  successfully  resist  the  compression  and 
shearing  strains   from  the  traffic.     Aphakic  concrete 
has   been    found   to   be   the   most   satisfactory   binder 
course.     As  stated  by  Richardson: 
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*'The    weakness    of    the   ordinary   open   binder 
course,   vrhere  subjected  to  heavy  traffic,   can  be 
avoided  by  filHng  the  voids  in  the  material  with 
fine  stone  or  grit  and  the  remaining'  voids  after 
this  addition,  with  sand  or  mineral  aggregate  cor- 
responding   ill    grading    to    that    of    a    standard 
surface  mixture."      (Pages  24-25). 
The  binder  course  today  is  the  same  as  the  Asphaltic 
Concrete  Binder  course  above  referred  to  by  Richard- 
son in  1905. 

The  linishing  course  is  intended  primarily  as  a  pro- 
tection for  the  remainder  of  the  pavement.  It  serves 
as  a  seal  coat  to  prevent  moisture  from  entering  into 
the  body  of  the  pavement  and  initiating  disintegration. 
It  should  have  a  certain  plasticity  to  withstand  the  at- 
trition of  traffic.  It  should  assure  that  the  traffic  will 
not  directly  contact  with  the  larger  stony  pieces  of 
the  remainder  of  the  pavement  with  resultant  fracture 
and  displacement.  Ff>r  these  reasons  the  binder  and 
finishing  courses  differ  primarily  in  the  relative  size  of 
their  mineral  constituents.  Richardson  defines  a  wear- 
ing surface  as  follows : 

*'The  asphalt  surface,  which  directly  carries  the 
tradic  and  which  is  intended  to  withstand  the 
wear  and  tear  of  the  same  and  .the  action  of  the 
elements,  is  composed  of  a  mineral  aggregate  and 
an  asphalt  cement,  that  is  to  say,  it  is  an  asphalt 
mortar  or  concrete.  The  mineral  aggregate  con- 
sists of  sand,  in  exceptional  cases  also  of  stone, 
and  a  fine  mineral  dust  or  filler."     (Page  27). 
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This  is  the  finishing  course  in  use  today. 

In  addition  to  the  actual  practice  in  the  paving  in- 
dustry and  to  the  technical  publications  thereon,  there 
are  of  record  in  the  Patent  Office  a  large  number  of 
patents  pertaining  thereto  and  antedating  the  patent 
in  suit.  Except  to  quite  generally  disclose  the  de- 
velopment of  the  industry  it  is  unnecessary  to  refer  to 
any  but  a  few  of  the  more  pertinent  of  these  patents. 

Patent  No.  88,139  granted  March  23,  1869,  to  John 
P.  Crawford  for  Composition  Pavement  discloses  the 
fundamental  principles  incorporated  in  the  type  of 
pavements  here  involved.  The  pavement  of  this  patent 
is  constructed  of  a  base  composed  of  stones  (a)  and 
a  bituminous  composition  (b)  filling  the  surface 
crevices.  Upon  the  base  is  laid  an  intermediate  course 
(c)  composed  of  gravel  or  broken  stone  mixed  with 
sand  and  bituminous  material.  A  finishing  course  (d) 
of  finer  material  than  the  intermediate  course  (c) 
such  as  gravel,  sand,  etc.  mixed  with  bituminous  ma- 
terial forms  the  top  course.  The  patent  states  that 
the  top  course  (d)  "is  to  be  rolled  even  and  solid'' 
but  is  silent  as  to  whether  or  not  the  intermediate 
course  (c)  is  to  be  first  rolled. 

Patent  No.  375,273,  granted  December  20,  1887,  to 
C.  J.  DeSmedt  for  Artificial  Pavement  describes  a 
base  A  made  of  hydraulic  concrete.  Upon  this  base 
is  laid  a  binder  course  B.  This  binder  course  B 
is  stated  by  the  patent  to  consist  of: 

*T  may  use  gravel  and  sand  mixed  together,  or 
a  combination  of  broken  stone,  gravel  and  sand, 
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when  the  same   is   coated   with   bituminous   com- 
pound."    (p.  1,  lines  81-84) 
Over  the  binder  course  B  is  laid  a  finishing  course 
C  described  as  follows: 

"The  top  or  wearing  course  C  is  composed  of 
refined  Trinidad  or  other  suitable  asphaltum,  heavy 
petroleum,  or  the  residuum  of  petroleum,  fine  sand, 
and  powdered  carbonate  of  lime,  mineral  dust,  or 
any  other  finely-divided  mineral  material."   (p.  1, 
lines  90-95). 
The  patent  states  that  the  course  B  shall  be  rolled 
"so  as  to  form  a  substantial  bed  for  the  top  or  wear- 
ing course,  C."     (p.  1,  lines  88-89). 

The  patent  contains  a  clearcut  statement  of  the  pur- 
poses and  advantages  of  this  type  of  construction  as 
iollows: 

"The  advantage  of  a  pavement  laid  in  the  man- 
ner described  is  that  the  bituminous  matter  em- 
ployed in  cementing  the  broken  stone  of  the  mid- 
dle or  binding  course,  B,  will  cause  the  wearing 
surface  or  top  layer,  C,  to  adhere,  thus  forming 
a   solid   or   comparatively   solid   mass,    which    in- 
creases the  strength  of  the  pavement  and  at  the 
same  time  will  be  pliable  enough  to  prevent  the 
cracking  of  the  surface  layer."     (p  2,  lines  11-20) 
Patent  No.  391,222  granted  October  16,  1888,  to  A. 
L.  Barber  for  Concrete  Pavement  is  stated  to  be  "an 
improvement    on    the    invention    of    E.     J.     DeSmedt 
patented  December   20,    1887,    No.   375,273."      (p.    1, 
lines   10-12).     It  describes   a  binder  and   a   finishing 
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course  identical  with  those  of  the  DeSmedt  patent.  It 
differs  from  tlie  latter  solely  by  substituting  for  a 
hydraulic  concrete  base  an  asphaltic  concrete  base.  The 
patent  specifies  that  both  the  binder  course  (line  53) 
and  the  wearing  surface  (line  65)  shall  be  compacted 
or  rolled. 

Patent  No.  727,505  granted  May  5,  1903,  to  F.  J. 
Warren  for  Pavement  is  a  patent  which  representa- 
tives of  plaintiff  Warren  Bros,  asserted  to  cover  the 
mixture  utilized  in  the  binder  course  of  all  pavements 
laid  under  my  supervision  by  the  County  of  Fresno. 
Because  of  the  representation  that  the  said  patent  was 
valid  Fresno  County  paid  the  royalty  demanded  for  all 
pavements  laid  or  contracted  to  be  laid  by  it  prior  to 
May  5,  1920,  on  which  date  I  understood  the  patent 
expired.  Upon  the  expiration  of  the  patent  we  felt 
that  the  composition  covered  by  that  patent  was  free 
to  all.  Accordingly  that  binder  course  was  utilized  by 
me  in  the  specifications  for  the  Type  A  pavement 
here  involved.  Since  the  expiration  on  May  5,  1920, 
of  that  patent  Fresno  County  has  not  paid  or  agreed 
to  pay  any  further  royalty  to  plaintiff.  Fresno  County 
has  not  contracted  for  laying  of  any  Type  B  pave- 
ment since  the  expiration  of  Patent  No.  727,505  and 
royalty  has  been  paid  to  Warren  Brothers  Company 
for  all  of  such  Type  B  construction  laid,  or  con- 
tracted to  be  laid.  To  the  best  of  my  knowledge  plain- 
tiff did  not  seek  to  introduce  the  pavement  of  the 
patent  in  suit  until  Patent  No.  727,505  was  about  to 
expire.    For  example,  all  of  the  asphalt  concrete  wear- 
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ing  surface  laid  in  the  City  of  Fresno  prior  to  Feb- 
ruary 1919,  was  that  of  Patent  No.  727,505  (employ- 
ing a  flush  coat)  and  under  royalty  arrangement  and 
inspection  of  plaintiff.  It  was  not  until  March,  1919, 
that  plaintiff  sought  to  substitute  the  pavement  of 
the  patent  in  suit. 

Patent  No.  727,505  pertains  primarily  to  the  com- 
position for  the  base  covering.  The  patentee  asserts 
in  the  patent  that  he  is  the  first  discoverer  of  mixing 
mineral  material  in  descending  grades  to  decrease  the 
percentage  of  voids  and  produce  an  inherently  stable 
structure.  The  pavement  of  this  patent  is  identical 
with  that  of  the  patent  in  suit  so  far  as  the  base  and 
binder  course  of  the  patent  in  suit  are  concerned.  Pat- 
ent No.  727,505  does  not  particularize  that  a  finishing 
course  or  surface  must  be  laid  before  compression^ 
but  does  state: 

"  *     *     '"     it  may  be  covered,  if  desired,  with 
a  relatively  thin  surfacing  of  clear  asphalt-cement 
or  an  asphalt  or  bituminous  composition  of  any 
desired  nature.     It  some  instances  there  may  be 
rolled    into   this    thin    surfacing   while    it    is    yet 
soft  sufficient  sand,  gravel,  or  fine  stone  to  pre- 
vent  its   displacement   by   traffic."      (p     1,     lines 
93-99) 
In  Figure  3  the  drawings  illustrate  a  definite  finish- 
ing course  C  consisting  of  the  above  mentioned  mix- 
ture of  bituminous  material  and  mineral  matter.     I  am 
familiar  with  the  construction  of  pavement  in  the  City 
of  Fresno  in  accordance  with  this  patent  under  plain- 


172  Warren  Brothers  Company  vs. 

tiff's  supervision  and  in  all  cases  a  definite  finishing 
course  C  was  utilized. 

British  Letters  Patent  No.   17,483  dated  December 
20,    1887,   to  Julius   Boult   for   Improvement   in   Con- 
crete Pavements  also  disclose  a  pavement  comprising 
a  base  A,  a  binder  course  B,  and  a  finishing  course 
C.     The   base   is   stated   to   be   made   with   hydraulic 
concrete.     The  binder  course  B  is  made  of  a  mixture 
of  bitumen  and  broken  stone,  gravel  and  sand.     The 
finishing  course  C  is  composed  of  bitumen  and  finely 
divided  mineral  material.     This  patent  recognizes  the 
principle  invoked  in  this  class  of  pavement  by  stating: 
"the   bituminous    matter    employed    in    cementing 
the  broken  stone  of  the  middle  or  binding  course 
B  will  cause  the  wearing  surface  or  top  layer  C 
to  adhere  thus  forming  a  solid  or  comparatively 
solid  mass,   which  increases  the   strength  of  the 
pavement   and   at   the   same  time   will   be   pliable 
enough   to   prevent   the   cracking   of   the   surface 
layer." 
At  this  point  it  is  apparent  that  with  the  prior  art 
developed  as  above,  the  novelty  embodied  in  the  patent 
in  suit   is   confined   within   extremely   narrow   bounds. 
So  far  as  the  base  of  the  Wallace  pavement  is  con- 
cerned it  is  merely  the  base  old  in  the  art.     The  plac- 
ing of  a  binder  course  of  bitumen  mixed  with  stone 
pieces  of  descending  grade  upon  the  base  is  likewise 
shown  to  have  been  standard  practice  prior  to  Wal- 
lace.    In  fact  plaintiff  enjoyed  a  monopoly  thereof  for 
the  full  term  of  the  Warren  patent  No.  727,505.     The 
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use  of  a  finishing  course  upon  the  combined  base  and 
binder  course  was  Hkewise  a  well  known  expedient 
long  prior  to  any  invention  of  Wallace.  This  finishing 
course  varied  in  thickness  to  suit  the  judgment  of 
the  individual  and  to  meet  the  conditions  of  use  as 
interpreted  by  the  one  in  authority.  Richardson  states 
that  the  specifications  for  1886-87  in  Washington,  D. 
C,  required  that  course  to  be  2^^  inches  after  com- 
pression (page  20).  The  general  specifications  adopted 
by  the  City  of  Fresno  on  March  16,  1903,  for  pave- 
ments therein  specified  a  finishing  course  of  two  inches 
after  ultimate  compression.  By  Section  32  of  Or- 
dinance 240  the  City  and  County  of  San  Francisco 
in  1905  adopted  the  specifications,  certified  copy  of 
which  constitutes  Exhibit  C  annexed  hereto.  These 
specifications  call  for  a  hydraulic  concrete  base,  a  binder 
course  of  bitumen  and  mineral  matter  of  descending 
grade  and  a  finishing  course  of  sand  and  asphalt,  the 
latter  two  inches  thick  after  ultimate  compression.  The 
City  of  Visalia,  California,  on  February  17,  1904, 
adopted  general  specifications  No.  1  for  street  paving, 
prescribing  a  wearing  surface  of  asphaltic  concrete  to 
have  a  thickness  of  one  and  one-half  inches  after  com- 
pression. Richardson  in  his  aforementioned  book 
recommends  a  finishing  course  of  one  inch,  saying: 

"If,  however,  the  asphaltic  concrete  is  covered 
with  an  inch  of  standard  surface  mixture  the 
resulting  pavement  has  been  found  to  exceed  for 
durability  anything  that  has  been  hitherto  con- 
structed    "^     -^     *."     (page  366). 
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As  is  pointed  out  above,  the  patent  in  suit  does  not 
specify  the  thickness  of  the  course  C  and  only  vaguely 
and  uncertainly  states  that  it  shall  be  "thin".  If 
this  means  anything  of  less  thickness  than  one  inch  it 
adds  nothing  of  novelty  to  the  asserted  invention.  In 
patent  No.  683,056  granted  September  24,  1901,  to 
Malette  and  Seybolt,  there  is  described  a  top  course 
or  "dressing"  of  bitumen  and  sand  which  is  stated 
to  be  of  sufficient  thickness  to  merely  fill  up  the 
interstices  and  small  voids  at  the  immediate  surface 
of  the  roadway.  (p  1,  lines  33-40).  Patent  No. 
691,708  granted  to  Malette  on  January  21,  1902,  re- 
fers to  the  last  mentioned  patent  and  as  to  the  top 
or  wearing  surface  states: 

"When   such   dressing   is   quite   thin,    it   wears 
away  too  rapidly  between  the  stones  and  is  pro- 
ductive of  an  irregular  wearing  surface.     There- 
fore, the  final  coat  of  sand  or  tarred  screenings, 
or  both,   is  made   of   greater  thickness,   as   com- 
pared with  that  described  in  the  patent  above  re- 
ferred to.     *     *     *  "     (p  1,  lines  45-51). 
Patent  No.  675,  430  granted  June  4,  1901,  to  F.  J. 
Warren  also  demonstrates  that  there  is  no  novelty  in 
the  course  C  of  the  Wallace  patent  being  "thin".   This 
Warren  patent  illustrates  a  foundation  or  base  A-B. 
Upon  this  base  is  laid  a  binder  course  C  of  bitumen  and 
graded  mineral  matter.     A  top  course  is  denominated 
E  and  is  described  as  follows: 

"The  surface  of  the  roadway  may  or  may  not 
be   covered    with    a    thin    coating   of    bituminous 
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mixture   of    sand,    gravel,    screenings,    or    gravel 
mixed  with  coal-tar  or  other  equivalent  material." 
(p  2,  lines  31-35) 
It  has  been  heretofore  pointed  out  that  Patent  No. 
727,505  to  F.  J.   Warren  also  calls   for  "a  relatively 
thin  surfacing"    (page   1,   line   94).     In   fact.   Fig.   3 
of  that  patent   illustrates   this  course   C   as   of   prac- 
tically the  same  proportions   as   the   drawing   of   the 
Wallace  patent  shows  for  the  course  C. 

Patent  No.  748,248,  granted  December  29,  1903,  to 
William  Wilson  calls  for  a  surface  course  7  described 
as   follows : 

"A  thin  top  dressing  7  of  a  bituminous  sub- 
stance mixed  with  sand,  stone  screenings,  or  the 
like  *  *"  (page  1,  lines  83-5). 
The  foregoing  demonstrates  that  there  was  nothing 
novel  in  Wallace  selecting  a  *'thin"  top  course  for  his 
pavement.  The  difference  in  the  thickness  of  the  top 
course  is  a  mere  matter  of  degree.  The  thicker  the 
top  course  the  longer  it  will  last.  So  far  as  the  re- 
spective functions  of  the  various  courses  are  con- 
cerned the  same  are  not  altered  or  changed  by  any 
difference  in  the  thickness  of  the  top  course.  While 
a  thicker  top  course  will  last  longer,  it  is  necessarily 
more  expensive.  I  determined  upon  J4  inch  as  the 
thickness  for  the  top  course  of  Type  A  construction 
because  I  believe  that  for  its  relative  expense  it  is 
the  most  desirable. 

I  have  above  referred  to  the  fact  that  the  patent  in 
suit  in  no  way  indicates  the  temperatures  at  which  the 
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operations  shall  take  place.  In  the  affidavit  of  the 
patentee  on  file  in  the  above  entitled  cause  the  follow- 
ing statement  appears: 

"It  is  w^ell  known  that  in  the  practice  of  con- 
structing a  pavement  built  up  of  layers  of  mix- 
tures  of   different   composition   it   is    the   custom 
to  lay  one  layer  at  a  time,  frequently  for  several 
days,  then  to  change  to  another  mixture  for  the 
next  layer.     In  the  method,  covered  by  the  patent 
in  suit,  however,  it  is  necessary  to  follow  up  the 
coarse  mixture  with   fine  before  the   former  has 
become  cold  in  order  to  secure  the  proper  com- 
pression on  the   coarse  mixture  and   also  assure 
the  desired  blending  and  bonding  of  the  two  mix- 
tures into  a  single  non-cleavable  layer."     (p.   14, 
of  affidavit) 
If   this   was   novel   with   Wallace   he  has   failed   to 
make  any  disclosure  of  such  fact  or  operation  in  his 
patent  and  the  patent  does  not  show  the  method  of 
making  and  using  the  asserted  invention  in  such  full, 
clear  or  exact  terms  as  to  enable  a  person  skilled  in 
the  art  to  which  it  pertains  to  make  and  use  the  same. 
As  a  matter  of  fact  the  laying  of  one  layer  of  a 
composition  pavement  upon   another  layer,   while  the 
latter   layer   is   hot   was   not   new   with   Wallace.      In 
Patent  No.  768,699  granted  August  30,   1904,  to  A. 
E.  Schutte  and  assigned  to  plaintiff,  the  spreading  of 
one  layer  upon   another   is  particularly   recommended 
to  be  performed  when  the  lower  layer  is  "still  hot" 
(p   1,  line  42).     Richardson  in  his  above  mentioned 
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book  also  suggests  the  immediate  application  of  the 
finishing  course  after  rolling  the  binder  course  as 
follows : 

''Immediately  after   rolling  it  is  ready  for  the 
application   of   the   surface"      (page   2>S7) 

As  a  matter  of  fact  it  is  not  necessary  to  imme- 
diately spread  the  finishing  course  after  laying  the 
binder  course,  except  in  the  case  of  the  Wallace 
method  wherein  the  binder  course  is  not  rolled  and  a 
complete  blending  of  the  two  courses  is  required.  In 
ordinary  composition  pavements  like  Type  A  where 
the  course  B  is  first  rolled,  the  reason  for  immediately 
laying  course  C  is  to  prevent  the  binder  course  from 
being  soiled  or  injured  by  traffic  or  otherwise. 

There  is  nothing  in  the  method  or  product  of  the 
patent  in  suit  not  shown  by  the  above  to  have  been 
old  with  the  possible  exception  of  the  laying  of  the 
course  C  prior  to  compression  of  the  course  B.  We 
are  not  much  concerned  with  whether  or  not  Wallace 
was  the  first  to  use  that  particular  sequence  of  opera- 
tions, because  defendants  have  not  employed  and  do 
not  care  to  employ  the  same  in  Type  A  pavement  as- 
serted to  infringe.  But  for  the  information  of  the 
court,  Patent  No.  932,941  granted  August  31,  1909,  to 
J.  H.  Amies  illustrates  the  successive  spreading  of  a 
plurality  of  courses  prior  to  the  initial  compression  of 
the  entire  mass. 

I  am  satisfied  from  my  review  of  the  development 
of  the  paving  industry  prior  to  the  asserted  invention 
of  Wallace,  that  he  entered  a  well  developed  field  in 
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which  the  opportunity  for  invention  was  extremely 
limited.  If  he  added  anything  at  all  to  the  knowl- 
edge of  that  industry  it  was  solely  the  spreading  of 
his  course  C  prior  to  compression  of  the  course  B, 
thereby  completely  blending  the  top  course  C  to  form 
a  mass  densest  at  the  top.  I  do  not  concede  that  this 
was  anything  more  than  anyone  skilled  in  the  art 
could  have  readily  done  if  desired.  I  believe  it  was 
not  more  extensively  adopted  prior  to  Wallace  for 
the  reason  that  it  always  has  been  and  is  bad  prac- 
tice. Defendants  utilize  the  exact  opposite  of  the 
patented  procedure  in  that  regard. 

DEFENDANTS'  "TYPE  A"  PAVEMENT. 

The  specification  for  the  wearing  surface  of  the 
pavement  alleged  to  infringe  in  this  case  appears  at 
pages  14  -  15 A  of  "Exhibit  5"  to  the  Bill  of  Com- 
plaint herein.  These  specifications  were  prepared  by 
me.  The  wearing  surface  has  been  denominated  ''Type 
A"  to  distinguish  from  Type  B  (the  wearing  surface 
of  the  Wallace  Patent).  The  Type  A  wearing  sur- 
face comprises  a  binder  course  and  a  top  or  finish- 
ing course. 

The  binder  course  is  composed  of  graded  mineral 
aggregate  mixed  with  bitumen.  The  grades  and  pro- 
portions appear  in  the  specifications  at  page  14.  This 
mixture  is  the  one  described  in  the  expired  Warren 
Patent  No.  727,505.  There  is  nothing  in  this  binder 
course  original  with  Wallace. 
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The  top  or  finishing  course  is  composed  of  finely 
divided  mineral  matter  and  bitumen  of  the  grades  and 
proportions  set  forth  in  the  specifications  at  page  14. 
From  the  brief  review  of  the  prior  art  set  forth 
above  it  is  apparent  that  this  finishing  course  mixture 
corresponds  with  that  in  common  use  in  the  art  long 
prior  to  any  alleged  invention  of  Wallace. 

The  specifications  at  page  14  prescribe  that  the 
binder  course  shall  be  at  least  one  and  one-quarter 
inches  thick  and  the  finishing  course  at  least  one-quar- 
ter inch  thick  respectively  after  compression.  The 
specifications  under  (f)  page  15  state: 

"After   any  binder  course  has  been  uniformly 
spread,   as   above  specified,   it   shall   be  given  an 
initial  compression  by  means  of  a  tandem  roller 
weighing  not  less  than  three  (3)  tons.    The  binder 
course  shall  then  immediately  be  covered  with  the 
finishing  course." 
It  is  apparent  from  the  above  that  the  specifications 
for    Type    A    do    not    embody    the    only    possible    dis- 
tinctive feature  of  the  patent  in  suit.     The  specifica- 
tions do  require  a  rolling  and  compression  of  the  binder 
course  prior  to  the  spreading  of  the  top  course.     This 
is  absolutely  contrary  to  the  patent  in  suit.     The  speci- 
fications   further    require    that    the    finished    composi- 
tion  shall   comprise  two  distinct  courses    (the  binder 
course  of  1%   inches  and  the  top  course  of  %  inch) 
in  direct  opposition  to  the  call  of  the  patent  in  suit 
for  a  single  mass  densest  at  the  top. 

To  demonstrate  the  method  employed  and  the  re- 
sult   on    Blackstone    Avenue,    part    of    Route    5,    Sec- 
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tion  A,  complained  of  in  this  case,  I  present  herewith 
certain  photographs  and  specimens.  The  photograph, 
Exhibit  D,  annexed  hereto  was  taken  during  the  actual 
laying  of  Type  A  wearing  surface  on  the  Blackstone 
Avenue  job  in  February,  1921.  The  method  employed 
was  as  follows:  The  mixture  for  the  binder  course 
was  spread  on  the  asphalt  concrete  foundation.  This 
binder  course  mixture  prior  to  compression  is  illus- 
trated in  Exhibit  D  by  the  legend  "Uncompressed 
Binder  Mixture".  The  binder  course  mixture  was 
thereupon  compressed  by  means  of  a  steam  roller 
weighing  approximately  12  tons.  In  Exhibit  D  this 
roller  is  indicated  by  the  legend  "12  Ton  Steam  Roller". 
The  binder  course  after  this  compression  is  indicated 
in  Exhibit  D  as  "Compressed. Binder  Course".  There- 
after the  mixture  for  the  finishing  course  was  spread 
upon  the  compressed  binder  course.  This  appears  in 
Exhibit  D  as  "Uncompressed  Finishing  Course". 
Finally  the  finishing  course  was  compressed  by  the 
aforesaid  steam  roller.  The  compressed  finish- 
ing course  is  indicated  in  Exhibit  D  by  "Finishing 
Course  After  Rolling." 

A  specimen  from  this  Blackstone  Avenue  job  was 
removed  on  March  11,  1921,  just  after  laying  and  is 
filed  herewith  as  Exhibit  E.  This  specimen  is  com- 
I^osed  of  the  binder  and  finishing  courses  together  with 
a  portion  of  the  base.  The  finishing  course  slightly  ex- 
ceeds the  minimum  of  ^4  inch  prescribed  by  the  speci- 
fications. This  }4  inch  layer  is  composed  solely  of  the 
finishing  course  mixture.  None  of  the  stony  pieces 
from  the  binder  course  protrude  through  to  the  riding 
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surface.  The  composition  of  the  binder  course  and 
the  composition  of  the  finishing  course  remain  intact 
and  are  not  mixed  or  blended.  An  inspection  of  the 
Exhibit  demonstrates  that  the  finishing  course  is 
bonded  to  the  binder  precisely  in  the  same  manner  in 
which  the  latter  is  bonded  to  the  base.  None  of  the 
courses  are  mixed  or  blended.  The  binder  course  is 
bonded  to  the  base  and  the  top  course  to  the  binder 
course  precisely  in  the  manner  always  used  in  the 
prior  art. 

As  Exhibit  F  I  file  herewith  a  specimen  from  the 
said  Blackstone  Avenue  pavement,  which  specimen 
was  taken  up  four  months  after  the  wearing  surface 
was  completed.  An  examination  of  this  Exhibit 
shows  that  the  distinctiveness  of  the  finishing  course 
has  been  maintained  in  actual  service.  The  finishing 
course  slightly  exceeds  the  minimum  ^4  iiich  thickness 
and  is  free  from  the  stony  pieces  of  the  binder  mixture. 
This  specimen  illustrates  the  wearing  qualities  of  Type 
A  pavement.  The  seal  coat  is  perfect  and  the  uni- 
form distribution  of  the  finishing  course  has  pre- 
vented any  tendency  to  wave  and  provided  a  smooth 
riding  surface.  The  effectiveness  of  the  uniformly  dis- 
tributed ^  inch  top  finishing  course  in  Type  A  con- 
struction as  a  seal  coat  for  the  entire  structure  is 
evidenced  by  the  appearance  of  the  same  after  a 
rain.  I  have  observed  that  during  the  evaporation 
of  the  moisture  from  the  surface  of  Type  A  after  a 
rain,  the  color  remains  uniform,  indicating  that  no 
moisture  has  been  absorbed  by  the  pavement.     On  the 
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other  hand  I  have  observed  that  during  the  evapora- 
tion of  the  moisture  from  the  surface  of  Type  B 
(the  Wallace  pavement)  the  color  is  streaked  and  ir- 
regular demonstrating  that  such  pavement  does  ab- 
sorb moisture.  The  surface  of  Type  A  also  dries  much 
more  rapidly  than  that  of  Type  B. 

The  photograph  annexed  hereto  as  Exhibit  G  is 
from  a  cross  section  of  a  specimen  also  removed  from 
the  Blackstone  Avenue  pavement  on  March  11,  1921, 
shortly  after  the  same  was  completed.  It  also  il- 
lustrates that  in  Type  A  pavement  there  is  no  blend- 
ing of  the  binder  and  finishing  courses,  and  that  the 
two  courses  are  distinct.  The  bonding  of  the  two 
courses  along  a  somewhat  irregular  line  corresponds 
to  that  employed  in  the  prior  art,  for  example,  com- 
pare Exhibit  A  to  the  affidavit  of  G.  H.  Perkins. 

In  addition  to  the  aforesaid  Blackstone  Avenue  job, 
the  County  of  Fresno  has  contracted  for  the  surfacing 
of  other  pavement  with  Type  A  specifications  Exhibit  5 
to  the  Bill  of  Complaint.  This  work  is  now  in  pro- 
gress. The  results  are  equally  interpretative  of  the 
character  of  Type  A  construction.  The  photograph 
annexed  hereto  as  Exhibit  H  is  taken  during  actual 
laying  of  Type  A  upon  Del  Rey  Avenue,  Route  18, 
Fresno  County.  This  photograph  clearly  indicates 
the  extent  of  the  compression  of  the  binder  course 
prior  to  spreading  the  finishing  course  in  Type  A 
construction.  In  the  photograph  A  is  the  uncom- 
pressed binder  course.  B  is  the  binder  course  after 
rolling.  C  is  the  uncompressed  finishing  course.  D 
is  the  finishing  course  after  rolling. 
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I  have  read  the   statement   in  the   affidavit  of  the 
patentee   Edwin  D.   Wallace   filed   herein   as   follows: 
"By    the    preferred    method     of     construction 
pointed  out  by  the  patent  in  suit  the  large  min- 
eral units  of  the  lower  layer  are  neither  in  close 
contact  nor  in  fixed  position  relative  to  each  other 
when   the   fine   mixture   is    spread   over   the   top, 
but  are  disposed  loosely  on  the  foundation.     The 
pressure  which  brings  the  large  units  into  close 
contact  and  bonds  them  together  acts  first  on  the 
fine  mixture  and  tends   to   force  it   into   the   in- 
terstices   of   the   upper    portion    of   the   layer    of 
coarse    mixture    and    at    the    same    time    it    con- 
solidates  said   layer  by  causing  a  change   in  the 
relative  position  of  the   particles  of  which   it   is 
composed."     (page  14) 
This  is   directly  the  opposite  of   what  occurs  with 
Type  A  construction.     In  the  latter  the  rolling  of  the 
binder  course  consolidates  the  same  prior  to  the  spread- 
ing of  the  finishing  course.     The  constituents  of  the 
binder  course  are  in  close  contact  with  each  other  and 
are  not  disposed  loosely  on  the  foundation  when  the 
finishing   course   is    spread.      Prior   to    spreading   the 
finishing  course  the  constituents  of  the  binder  course 
have  assumed  their   final   relative   positions.     This   is 
shown  to  be  the  fact  by  an  examination  of  the  speci- 
men constituting  Exhibit  I  hereto.    The  latter  is  a  sec- 
tion  of   binder   course   removed    from   Route  8,    near 
Clovis,  Fresno  County.     This  is  Type  A  construction 
and  follows  the  identical  specifications  and  represents 
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Type  A  binder  course  after  compression  and  prior 
to  the  spreading  of   the   finishing   course. 

In  Type  A  the  pavement  is  not  densest  at  the  top. 
As  heretofore  demonstrated  Type  A  has  a  finishing 
course  of  54  inch  minimum  thickness  free  from  any 
of  the  stony  pieces  of  the  binder  course.  This  finish- 
ing course  is  composed  of  sand  and  bitumen.  The  ag- 
gregate of  the  finishing  course  is  necessarily  in  fact 
of  less  density  than  the  graded  mineral  aggregate 
of  the  binder  course.  The  binder  course  as  aforesaid 
is  that  of  Patent  Noj  727,505  and  pursuant  to  that 
patent  contains  less  than  21%  voids.  The  aggregate 
of  the  finishing  course,  being  composed  of  a  sand, 
necessarily  contains  a  much  higher  percentage  of 
voids.  This  is  due  to  the  elementary  principle  of 
physics  that  a  solid  is  more  dense  than  it  will  be 
when  broken  and  that  the  more  it  is  broken  the  less 
dense  it  is  bound  to  be.  The  ^  inch  top  layer  of  Type 
A  is  therefore  of  less  density  than  the  binder  course. 
In  verification  of  this  statement  I  have  had  an  analysis 
made  of  a  specimen  of  Type  A  taken  from  the  afore- 
said Blackstone  Avenue  job  on  March  11,  1921.  This 
specimen  \vas  presented  by  me  to  Smith-Emery  Com- 
pany, Testing  Engineers,  of  Los  Angeles,  California, 
for  analysis.  Their  analysis  presented  to  me  on  June 
23,  1921,  states  that  the  weight  per  cubic  foot  of  the 
^  inch  top  coat  of  said  Type  A  specimen  is  133.6  lbs. 
and  the  weight  per  cubic  foot  of  the  1-^  inch  binder 
course  is  154.8  lbs. 

In  conclusion  I  would  remark  that  the  idea  of  con- 
structing a  pavement  of  a  base,  a  binder  course  of  bi- 
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tnmen  and  variable  aggregate,  and  a  top  course  of 
bitumen  and  fine  aggregate,  is  much  older  than  the 
Wallace  patent  in  suit  and  has  been  the  form  taken 
by  composition  pavements  for  the  past  fifty  years. 
These  courses  have  always  been  bonded  together  by  the 
cementing  properties  of  the  binder  and  top  courses. 
The  Wallace  patent  depends  for  novelty  entirely  upon 
spreading  the  top  course  prior  to  compression  of  the 
binder  course.  This  is  precisely  what  defendants  have 
not  done  and  do  not  wish  to  do.  The  Type  A  con- 
struction adopts  the  method  in  use  long  prior  to  Wal- 
lace of  compressing  the  binder  course  prior  to  the 
spreading  the  top  course.  In  my  opinion  a  better  con- 
struction is  had  thereby.  There  results  a  top  layer 
('4  inch  thick  in  Type  A)  which  is  not  blended  with 
the  binder  course.  Therefore,  the  top  layer  contains 
no  protruding  stony  pieces  from  the  binder  course  and 
ffu'ms  an  effective  seal.  The  individual  rolling  of  the 
binder  course  produces  a  flat  and  comparatively  smooth 
surface  upon  which  the  fine  top  mixture  may  be  uni- 
formly spread.  The  top  course  when  compressed  will 
therefore,  be  of  uniform  thickness  and  density.  This 
course  will  not  wave  or  ravel.  The  Type  A  pave- 
ment fundamentally  differs  from  the  Wallace  pave- 
ment in  that  with  Type  A  we  do  not  have  a  single  mass 
densest  at  the  top,  but  have  a  composition  pave- 
ment with  distinct  binder  and  top  courses,  the  latter 
of  less  density  and  of  greater  plasticity  than  the 
binder    course. 

Chris   P.   Jensen 
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Subscribed  and  sworn  to  before  me  this  1st  day  of 

July,   1921. 

Ben  H.  Johnson 

Notary  Public  in  and  for 

the  County  of  Fresno, 

State  of  California. 
(Seal) 

San  Francisco,  Cal.,  June  1,  1921. 
I  certify  that  the  specification  attached  hereto  is 
a  true  copy  of  Section  32  of  Ordinance  240.  prescrib- 
ing general  rules  and  standard  specifications  for  street 
and  sidewalk  work  and  limiting  the  use  of  various 
kinds  of  pavements  and  sidewalks  in  the  City  and 
County  of  San  Francisco,  California. 

W.  J.  Fitzgerald 
Deputy  Commissioner  and  Secretary 
Board  of  Public  Works. 
Seal  Department  of 
Public  Works 
San    Francisco 

San  Francisco,  Cal.,  June  1,  1921. 
I  certify  that  W.  J.  Fitzgerald  is  Deputy  Commis- 
sioner and  Secretary  of  the  Board  of  Public  Works 
of  the  City  and  County  of  San  Francisco. 

H.    L.    Mulcrevy 


Seal   Superior   Court 
City  &  County  of 
San  Francisco,  Cal. 


County   Clerk 
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Exhibit  C 

Affidavit  of  Chris  P.  Jensen. 

ASPHALT   PAVEMENT  WITH   A   BINDER 
COURSE 
Section  32. 

Asphalt  pavement  with  a  binder  course  shall  consist 
of  a  concrete  foundation  at  least  six  (6)  inches  thick, 
covered  with  an  asphaltic  concrete  binder  course  one 
and  one-half  (1>4)  inches  thick  and  an  asphaltic 
wearing  surface  two  (2)  inches  thick. 

SUBGRADE:  The  area  to  be  paved  is  to  be  ex- 
cavated to  the  required  depth  for  the  construction  of 
the  pavement  foundation.  All  perishable  or  other- 
wise objectionable  material  is  to  be  removed  from  the 
subgrade  and  its  surface  is  to  be  compacted  by  rolling 
or  tamping,  by  using  water,  or  by  both  watering  and 
rolling.  The  rolling  is  to  be  done  by  a  steam  roller 
of  a  weight  of  not  less  than  five  (5)  tons. 

CONCRETE  FOUNDATION:  On  this  subgrade 
there  is  to  be  laid  a  concrete  foundation  at  least  six 
(6)  inches  thick,  as  hereinafter  specified. 

The  concrete  foundation  is  to  be  allowed  to  set 
seven  (7)  days,  unless  otherwise  directed  by  the 
Board  of  PubHc  Works,  and  its  surface  must  be  dry 
and  swept  clean  before  it  is  covered. 

ASPHALTIC  CEMENT:  The  asphaltic  cement 
used  for  binder  course  and  wearing  surface  must  be 
prepared  from  California  products.  It  shall  be  a 
natural  asphalt,  be  a  mixture  of  refined  liquid  asphalt 
v/ith  a  solid  asphalt  or  be  an  oil  asphalt. 
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The  asphaltic  cement  must  be  homogeneous  and  its 
consistency  must  fall  within  the  limits  of  sixty-five 
(65)  and  eighty  (80)  degrees  penetration  by  the  Dis- 
trict of  Columbia  Standard.  It  must  be  adhesive  and 
ductile  and  also  slightly  elastic  a;t  a  temperature  of 
thirty-two  (32)  degrees  Fahrenheit.  When  twenty 
(20)  grammes  are  heated  to  a  temperature  of  three- 
hundred  (300)  degrees  Fahrenheit  for  eight  (8)  con- 
secutive hours  in  an  uncovered  cylindrical  dish  three 
and  one-half  (3^)  centimeters  high  by  five  and  one- 
half  (5^4)  centimeters  in  diameter,  it  must  not  lose 
more  than  five  (5)  per  cent  in  weight  and  must  not 
be  so  changed  by  such  heating  as  to  be  made  harder 
than  of  a  consistency  of  twenty  (20)  degrees  penetra- 
tion by  the  District  of  Columbia  Standard. 

If  a  natural  asphalt  or  a  mixture  of  a  refined 
liquid  asphalt  with  a  solid  asphalt,  it  must,  when 
ready  for  use,  contain  at  least  sixty  (60)  per  cent 
of  bitumen  soluble  in  chloroform,  and  if  an  oil 
asphcilt,  it  must,  when  ready  for  use,  contain  at  least 
ninety-nine  (99)  per  cent  of  bitumen  soluble  in 
chloroform  and  contain  no  free  carbon. 

When  the  asphaltic  cement  is  prepared  by  mixing 
a  solid  oil  asphalt  with  a  liquid  asphalt,  the  solid 
oil  asphalt  shall  not  be  harder  than  of  a  penetration 
of  sixty  (60)  degrees  by  the  District  of  Columbia 
standard. 

The  refined  liquid  asphalt  used  in  softening  a  solid 
asphalt  must  be  a  stiff  residuum  of  petroleum  oil  with 
an  asphalt  base.    It  must  be  free  from  water  and  from 
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light  oils  volatile  at  less  than  two  hundred  and  fifty 
(250)  degrees  Fahrenheit.  When  twenty  (20) 
grammes  are  heated  to  a  temperature  of  three  hundred 
(300)  degrees  Fahrenheit  for  five  (5)  consecutive 
hours  in  an  uncovered  cylindrical  dish  three  and  one- 
half  (3^)  centimeters  high  by  five  and  one-half 
(5^)  centimeters  in  diameter,  it  must  not  lose  more 
than  five  (5)  per  cent  in  weight.  It  must  contain  not 
less  than  ninety-nine  (99)  per  cent  of  bitumen  soluble 
in  chloroform  and  must  contain  no  free  carbon. 

BINDER  COURSE:  Upon  the  concrete  founda- 
tion, the  binder  course  is  to  be  laid,  which  after  com- 
pression, is  to  have  a  thickness  of  at  least  one  and 
one-half  (1^)  inches.  The  binder  course  is  to  be 
composed  of  asphaltic  cement  and  sound,  hard  rock, 
which  must  be  clean  and  be  so  broken  that  all  will 
pass  a  three-quarter  (%)  inch  screen.  Not  more  than 
ten  (10)  per  cent  of  the  broken  rock  shall  exceed 
one  and  one-quarter  ( 1  /4 )  inches  in  greatest  dimension 
and  not  more  than  fifteen  (15)  per  cent  shall  pass 
a  ten  (10)  mesh  screen.  The  asphaltic  cement  is  to 
be  heated  to  a  temperature  of  between  two  hundred 
and  fifty  (250)  and  three  hundred  and  fifty  (350) 
degrees  Fahrenheit  before  being  mixed  with  the  broken 
rock,  and  the  broken  rock  when  mixed  with  the  as- 
phaltic cement,  shall  be  at  a  temperature  of  between 
two  hundred  and  fifty  (250)  and  three  hundred  (300) 
degrees  Fahrenheit.  These  ingredients  are  to  be 
thoroughly  mixed  in  suitable  appliances  in  such  pro- 
portions that  each  particle  of  rock  shall  be  thoroughly 
coated  with  a  sufficient  quantity  of  the  asphaltic  ce- 
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ment  to  bind  the  particles  of  rock  firmly  together  when 
the  mass  has  been  spread  upon  the  street  and  firmly- 
compressed. 

The  binder  course  must  contain  at  least  five  (5) 
per  cent  of  bitumen  soluble  in  chloroform. 

Binder  which  appears  dull  from  lack  of  cement  or 
overheating  or  contains  an  excess  of  cement,  will  be 
rejected. 

LAYING  BINDER  COURSE:  The  mixture  of 
rock  and  asphaltic  cement  while  still  hot,  shall  be 
spread  uniformly  over  the  foundation  with  hot  tools 
to  such  a  depth  that  after  compression  it  shall  have 
a  thickness  of  at  least  one  and  one-half  (1/4)  inches. 
It  shall  be  immediately  rolled  with  a  steam  roller 
weighing  not  less  than  one  hundred  and  fifty  (150) 
pounds  to  the  inch  width  of  roller.  This  rolling  shall 
be  continued  while  the  binder  is  in  a  hot,  plastic  con- 
dition. Such  portion  of  the  binder  course  as  it  may 
be  impossible  to  roll  shall  be  thoroughly  rammed  with 
hot  tampers.  The  upper  surface  of  the  binder  course 
shall  be  made  parallel  with  the  required  surface  of 
the  finished  pavement,  and  the  particles  of  rock  in  the 
whole  course,  when  finished,  must  be  firmly  bound 
together. 

ASPHALTIC  WEARING  SURFACE:  Upon  the 
binder  course  shall  be  laid  an  asphaltic  wearing  sur- 
face, composed  of  asphaltic  cement,  sand  and  stone 
dust,  and  the  materials  must  be  mixed  in  such  pro- 
portions that  the  percentage  composition  (by  weight) 
of  the  wearing  surface  shall  be  within  the  following 
specified  limits: 
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COMPOSITION  OF  WEARING  SURFACE. 

(1)  Bitumen  soluble  in  chloroform,  between  9  per 
cent  &  13  per  cent. 

(2)  Sand,  stone  dust,  and  other  inorganic  ingredi- 
ents, 

Passing     Rejected 
Screen     by  Screen  of 
Mesh  No.  Mesh  No. 

between  13  per  cent  and  18  per  cent 
between  10  per  cent  and  18  per  cent 
between  6  per  cent  and  18  per  cent 
between  16  per  cent  and  36  per  cent 
between  13  per  cent  and  29  per  cent 
between  5  per  cent  and  9  per  cent 
between  3  per  cent  and  6  per  cent 
At  least  six  (6)  per  cent,  and  not  more  than  eighteen 
(18)  per  cent,  of  these  ingredients  shall  be  stone-dust. 
STONE  DUST  FOR  WEARING  SURFACE:  The 
stone  dust  shall  be  pulverized  limestone  or  Portland 
Cement.  All  of  it  must  pass  a  fifty  (50)  mesh  to  the 
inch  screen,  and  at  least  sixty  (60)  per  cent,  must  pass 
a  two  hundred  (200)  mesh  to  the  inch  screen. 

SAND  FOR  WEARING  SURFACE:  The  sand 
must  be  clean,  hard  and  sharp.  It  must  all  pass  a 
ten  (10)  mesh  to  the  inch  screen  and  must  not  con- 
tain more  than  three  (3)  per  cent  of  mica,  clay  or 
other  inferior  ingredients. 

PREPARATION  OF  THE  WEARING  SUR- 
FACE   MIXTURE:     The   asphaltic  cement   and   the 
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sand  are  to  be  heated  separately  in  suitable  appliances 
to  a  teni])erature  of  not  less  than  two  hundred  and 
fifty  (250)  degrees  nor  more  than  three  hundred  and 
fifty  (350)  degrees  Fahrenheit,  and  the  stone-dust  is 
to  be  added  to  and  mixed  with  the  hot  sand  just  before 
the  asphaltic  cement  is  added.  The  mixing  of  all  in- 
gredients is  then  ti)  be  continued  within  the  tempera- 
ture limits  above  indicated  until  every  particle  of  sand 
and  stone- nusl  is  thoroughly  coated  with  asphaltic  ce- 
ment. 
LAYING  THE  WEARING  SURFACE: 

The  wearing  surface  mixture  shall  be  brought  to  the 
work  in  suitable  carts  or  dump  wagons  and  shall  not 
be  colder  than  two  hundred  and  fifty  (250)  degrees 
Fahrenheit  when  it  reaches  the  street.  It  is  to  be 
uniformly  spread  over  the  binder  course  with  hot  shov- 
els and  rakes,  to  such  depth  that,  after  ultimate  com- 
pression, the  finished  surface  shall  not  be  less  than 
two   (2)  inches  thick. 

After  being  spread,  the  mixture  shall  at  once  be  com- 
pressed with  hand  rollers  weighing  not  less  than  two 
hundred  and  fifty  (250)  pounds  to  the  foot  width  of 
roller.  These  shall  be  immediately  followed  by  a 
steam  roller  having  a  weight  of  between  one  hundred 
and  twenty-five  (125)  pounds  and  one  hundred  and 
fifty  (150)  pounds  to  the  inch  width  of  roller,  after 
which,  while  the  pavement  is  still  hot,  it  shall  be  rolled 
with  a  steam  roller  having  a  weight  of  not  less  than 
two  hundred  and  fifty  (250)  pounds  to  the  inch 
width  of  the  roller. 
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The  steam  rolling  is  to  be  done  by  first  running  the 
roller  across  the  roadway  at  right  angles  to  its  di- 
rection, then  crossing  diagonally  first  from  one  side 
and  then  from  the  other,  the  direction  of  the  two 
diagonal  rollings  being  approximately  al  right  angles 
to  each  other,  and  finally  by  rolling  parallel  with  the 
direction  of  the  street. 

The  rolHng  with  the  steam  roller  shall  be  continued 
for  not  less  than  five  (5)  hours  for  every  thousand 
(1000)  square  yards  of  surface.  Such  portions  of  the 
wearing  surface  as  it  may  be  impossible  to  roll  shall 
be  thoroughly  rammed  with  hot  tampers  and  smoothed 
with  hot  smoothing  irons,  care  being  taken  not  to 
burn  the  surface. 

A  small  amount  of  hydraulic  cement  or  infusorial 
earth  is  to  be  swept  over  the  pavement  after  the  rolling. 

The  finished  surface  must  be  smooth  and  conform 
with  the  prescribed  surface  of  the  roadway.  When  a 
straight  edge  ten  (10)  feet  long  is  laid  on  the  finished 
surface  of  the  roadway  and  parallel  with  a  line  of  the 
street,  the  surface  shall  in  no  place  vary  more  than 
one-fourth  (%)  of  an  inch  from  same. 

No  asphaltic  wearing  surface  or  binder  course  shall 
be  laid  in  rainy  weather  or  when  the  binder  surface 
or  concrete  foundation  is  wet,  as  amended  by  Ordin- 
ance No.  1415,  approved  February  15,  1905. 
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Exhibit  D. 
Affidavit  of  Chris  P.  Jensen. 
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Exhibit  H. 
Affidavit  of  Chris  P.  Jensen. 

[Endorsed]  :  Received  copy  of  the  within  this  5th 
day  of  July,  1921  Paul  S.  Honberger  Sol  for  Plain- 
tiff By  M.  M.  W. 

FILED  JUL  5  1921  CHAS  N.  WILLIAMS,  Clerk 
By  Edmund  L.  Smith  Deputy  Clerk 

Stipulation  dated  September  7,  1921  relating  to  in- 
troduction of  certain  exhibits  and  also  stipulating  cer- 
tain facts. 
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[Title  of  Court  and  Cause.] 

STIPULATIONS. 

It  is  hereby  stipulated  by  and  between  counsel  for 
the  parties  above  named: 

1.  That  the  usual  printed  or  photostat  copies  of 
United  States  and  foreign  patents  may  be  received 
in  evidence  with  the  same  force  and  effect  as  duly 
certified  copies  thereof,  subject  to  correction  if  error 
be  made  to  appear. 

2.  That  the  book  entitled  "Modern  Asphalt  Pave- 
ment, by  Clifford  Richardson,  First  Edition,  Copyright, 
1905"  may  be  received  in  evidence  in  the  above  cause 
without  proof  of  publication,  and  that  said  book  was 
printed  and  published  in  the  United  States  in  1905  and 
duly  copyrighted  in  that  year. 

3.  That  the  specifications  constituting  Exhibit  C 
to  the  affidavit  of  Chris.  P.  Jensen  on  file  herein  may 
be  received  in  evidence  without  further  proof  of  their 
authenticity  other  than  the  certificate  annexed  to  said 
exhibit,  and  that  said  specifications  were  adopted  by 
the  City  and  County  of  San  Francisco  in  1905  by 
Section  32  of  Ordinance  240. 

4.  That  complainant  is  a  corporation  organized 
under  the  laws  of  the  State  of  West  Virginia,  and 
formal  proof  of  this  fact  is  waived. 

5.  That  the  typewritten  copy  of  the  assignment 
made  by  E.  C.  Wallace,  the  patentee,  to  plaintiff,  War- 
ren Brothers  Company,  of  said  U.  S.  Letters  Patent 
No.  959976,  attached  as  an  exhibit  to  the  bill  of  com- 
plaint in  this  cause,  may  be  used  as  evidence  in  this 
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case,  and  that  formal  proof  of  the  execution  of  said 
assignment  or  the  registration  thereof  is  waived. 

6r     That  the  t!4a4  e4  this  case,  which  has  feeea  set 
•feF  hearing  eft  the  27th  day  e^  September,   1921,  may 
he  postponed  aft4  the  ti4al  thereof  fixed  4eF  tfee 
day  el  October,  iQi-i. 

7.  That  specifications  Nos.  1  and  2  as  presented  by 
the  County  Surveyor  for  ''part  of  Route  5,  Section  A" 
Fresno  County  Highway  System  on  the  27th  day  of 
September,  1920,  were  duly  approved  and  adopted  by 
the  County  of  Fresno,  and  that  the  pavement  laid  for 
part  of  Route  5,  Section  A  of  the  Fresno  County  High- 
way system  was  laid  under  said  specifications  and  in 
accordance  therewith. 

8.  That  Exhibit  No.  3  to  the  bill  filed  in  this  case 
is  a  correct  copy  of  the  license  mixture  agreement  filed 
by  plaintiff  with  the  County  of  Fresno  on  October  1, 
1920,  and  that  the  same  now  is  and  has  been  on  file 
with  said  County  since  that  time. 

Los  Angeles,   California  September   7,    1921. 

J.  M.  Head 
Paul  S.  Honberger 
Everts,  Ewing  &  Wild. 

Attorneys  for  Plaintiff. 
Frederick  S.  Lyon. 
Leonard   S.   Lyon. 
Attorneys  for  Defendants. 
[Endorsed]:     FILED   FEB  20   1923     CHAS.    N. 
WILLIAMS,    Clerk,   By   R.    S.    Zimmerman    Deputy 
Clerk 
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[Title  of  Court  and  Cause.] 

DEPOSITIONS  OF 
Charles  S.  Ashley 
Arthur  A.  Adams 
Jacob  A.  Courtade 

COMMONWEALTH  OF  MASSACHUSETTS) 
COUNTY  OF  SUFFOLK  )  ss. 

In  the  City  of  Boston,  County  of  Suffolk,  Com- 
monwealth of  Massachusetts,  Charles  S.  Ashley,  Arthur 
A.  Adams  and  Jacob  A.  Courtade,  witnesses  called  in 
behalf  of  the  Plaintiff  herein,  all  residing  more  than 
one  hundred  miles  from  the  place  where  the  trial  of 
this  action  will  occur,  being  duly  cautioned  and  sworn 
to  testify  the  whole  truth,  and  being  carefully  ex- 
amined, depose  and  say  as  follows: 

PRESENT :    James  M.  Head  as  Attorney  for  Plain- 
tiff and  L.  G.  Miller  as  Attorney  for  Defendants. 
Direct  Examination  by  Mr.   Head. 

Q.     L     State  your  name,  residence  and  occupation. 

A.  1.  Charles  S.  Ashley,  93  State  Street,  New 
Bedford,  Mass.,  Banking,  Real  Estate,  Insurance.  63 
years  of  age. 

Q.  2.  Do  you  hold  any  official  position  in  the  City 
of  New  Bedford?     If  so,  what  is  it? 

A.     2.     Yes,  Mayor. 

Q.  3.  How  many  years  have  you  served  as  Mayor 
of   New   Bedford   and   when   were  you   first   elected? 

A.  3.  22  years  as  Mayor.  Elected  in  the  fall  of 
1890. 
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O.  4.  What  years  have  you  occupied  as  Mayor 
since  that  time. 

A.  4.  Served  1891 ;  1892;  1897;  1898;  1899;  1900; 
1901;  1902;  1903;  1904;  1906;  1909;  1910;  1911; 
1912;  1913;  ;916;  1917;  1918;  1919;  1920;  1921. 

Q.  5.  During  the  time  that  you  were  Mayor  of  the 
City,  did  you  keep  in  touch  or  were  you  famihar  with 
the  nature  and  character  of  street  pavements  laid  dur- 
ing those  years  ? 

A.     5.     Yes. 

Q.  6.  Were  you  acquainted  with  Frederick  J. 
Warren?     If  so,  when  did  you  first  know  him? 

A.     6.     I  first  became  acquainted  with  him  in  1901 ; 

Q.  7.  Were  any  pavements  laid  in  the  City  of 
New  Bedford  during  the  year  1901  under  any  patents 
or  specifications  which  F.  J.  Warren  claimed?  Ob- 
jected to  by  Mr.  Miller. 

As  calling  for  a  conclusion  of  law  in  the  construc- 
tion of  patents  and  also  as  a  matter  of  opinion  when 
by  order  of  the  court  expert  testimony  directed  to 
matters  of  opinion  in  this  suit  is  embodied  in  afiidavits 
which  were  to  be  filed  within  a  limited  time. 

A.     7.     Yes. 

Q.     8.     On  what  streets  were  those  pavements  laid? 

A.     8.     On  fifth  St.  Pleasant  St.,  I  think  Market  St. 

Q.  9.  State  how  the  pavement  referred  to  dur- 
ing the  year  1901  was  constructed. 

A.  9.  Mr.  Warren  had  a  method  of  construction 
of  large  stone  put  down  and  rolled  and  then  a  mixture 
put  to  it  when  it  was  in  its  original  cold  state  that  was 
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stated  to  him  to  be  made  to  fill  voids  thereby  filling  it 
up  from  bottom  to  top  and  what  he  called  a  squeegee 
top  on  that  one  method;  the  other  method  was  to  put 
in  fine  screenings  to  fill  the  voids  of  the  top ;  done  under 
a  cold  process. 

Q.  10.  This  top  course  to  which  you  refer  was 
laid  how  thick? 

A.     10.     y,"  thick. 

Q".  11.  Which  method  of  the  top  finish  was  first 
used  in  the  City  of  New  Bedford?  That  is,  the  squee- 
gee coat  or  the  mixture  of  fine  material  and  asphalt. 

A.  11.  I  can  answer  that  from  layman's  point 
only.  I  designate  one  as  a  soft  and  the  other  as  hard. 
Squeegee  was  merely  the  tar  pushed  over  with  a 
window  pusher;  that  was  a  hard  top;  the  other  was 
soft,  pliable.  We  used  what  we  call  the  soft  top  first. 
That  did  not  go. 

Q.  12.  Were  those  tops  laid  after  the  lower  coarse 
stones  had  become  cool. 

A.     12.     Yes. 

Q.  13.  .Do  you  state  that  in  the  first  construction 
used  the  soft  top  was  employed.  Did  that  prove 
satisfactory  or  not. 

Q.     13     No,  sir. 

Q.     14     What  was  done  after  that. 

A.  14  It  was  taken  out  the  next  year  and  the 
squeegee  was  put  in,  was  used.  From  Pleasant  St.  and 
Fifth  St. 

O.  15  Do  you  mean  by  the  squeegee  the  hard  top 
surface. 
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A.     15     Yes,  sir 

Q.  16.  Was  that  form  of  construction  adopted  by 
the  subsequent  work  done  in  New  Bedford.  If  so, 
how  long  was  it  in  use. 

A.     16     Yes,  up  to  1910  or  1911. 

Q.  17.  Are  you  acqiuinted  with  Edwin  C.  Wal- 
lace.    If  so,  how  long  have  you  known  him. 

A.     17     Yes,   known  him   since   1910. 

Q.  18.  Did  Mr.  W^allace  at  any  time  make  an 
application  to  you  for  the  construction  of  street  pave- 
ment in  your  city  under  any  patents  obtained  by  him? 
If  so,  when  was  it  and  what  was  done? 

Objected  by  Mr.  Miller.  Same  objection  as  the 
previous  one. 

A.     18     He  did  in  1910. 

Q.  19.  What  was  the  character  of  construction 
which  he  recommended,  and  if  his  recommendations 
were  adopted,  what  was  done? 

A.  19.  He  showed  to  me  in  1910  a  construction 
under  his  patent  whereby  this  mixture  was  made  and 
put  on  and  driven  through  when  hot  with  a  hard  finish. 
I  did  not  take  kindly  to  it.  Experience  I  had  had  be- 
fore rather  frightened  us,  and  we  refused  at  that  time 
to  contemplate  it,  until  Mr.  Warren  himself  guaranteed 
to  the  city  that  if  it  was  not  successful  after  layino" 
a  piece  they  would  be  responsible,  and  would  put  down 
a  piece  that  would  be  satisfactory. 

Answer  objected  to  by  Mr.  Miller. 

We  tried  that  experimental  section  on  Cove  St. 
Very  positive  that  it  was  1910.     That  is  there  now. 
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Mr.  Miller:  Answer  objected  to  as  involving  a 
conclusion  of  law  as  to  whether  the  pavement  was 
constructed  in  accordance  with  the  patent  or  no. 

Q.  20.  Was  tihis  pavement  laid  under  Mr.  Wal- 
lace's supervision  and  direction? 

A.     20.     Yes, 

Q.  21.  What  character  of  traffic  has  this  pave- 
ment been  subjected  to  since  it  was  laid? 

A.  21  It  is  a  street  leading  direct  to  our  mills 
which  takes  the  heaviest  traffic  we  have,  both  in  the 
moving  of  machinery  and  cotton. 

Q.  22.  Have  any  repairs  been  made  to  this  street 
since  that  time? 

A.  22.  None  other  than  a  cut  where  a  sewer 
when  through  the  street,  outside  of  that  none. 

Q.  23.  What  has  been  done  by  the  City  of  New 
Bedford  since  that  time  in  laying  additional  streets 
under  the  Wallace  construction  and  patents? 

Objection  by  Mr.  Miller. 

Same  objection  by  Mr.  Miller. 

A.     23.     We  have  laid  it  about  every  year  since. 

Q.  24.  Could  you  state  in  round  numbers  about 
how  much  pavement  has  been  laid  under  Wallace  pat- 
ent since  that  time? 

A.  24.  1  can't  give  the  full  amount;  we  laid  147,- 
000  yards  this  year.  I  think  about  100,000  last  year; 
the  total  amounts  I  couldn't  give.  Average  60,000 
up  every  year. 

Q.  25.  I  show  you  herewith  typewritten  state- 
ment giving  the  names  of  the  streets,  the  area  of  square 
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yards  of  pavement  laid  under  the  Warren  patent  with 
the  llushcoat  and  stone  chips  finish  covering  the 
first  two  pages,  and  another  statement  of  pavements 
laid  during  the  years  1910  and  1921  in  your  city 
giving  the  streets,  area,  and  also  a  summary  of  the 
pavements  laid  in  your  city  between  the  years  1901 
and  1921  showing  the  area  using  the  flushcoat  sur- 
face, the  area  in  which  the  fine  chips  were  used,  and 
the  percentage  of  each  kind  of  pavement  laid  during 
each  of  the  years  named.  Please  examine  the  same, 
and  if  correct  will  you  file  it  as  Exhibit  No.  1.  with 
your  deposition  in  this  case  showing  the  pavement 
laid  in  your  city  during  the  years  named. 

Objection  of  ]\Ir.  Miller. 

0])iected  to  as  leading  and  also  because  the  figures 
are  unauthenticated,  and  by  witness'  own  statement 
it  is  unable  to  give  from  memory  correct  figures,  and 
because  the  statement  involves  conclusions  of  fact  and 
of  law  as  to  the  character  of  the  pavements  laid  and 
is  couched  in  descriptive  terms  undefined  by  the  wit- 
ness. 

A.  2.S.  That  seems  to  be  correct,  and  I  file  it  as 
Exhibit  No.  1. 

O.  26.  I  show  you  map  of  the  City  of  New  Bed- 
ford, Mass.  with  marks  in  black  indicating  the  streets 
paved  under  the  Warren  patents,  and  marks  in  red 
indicating  the  streets  paved  under  the  Wallace  patents, 
and  ask  you  if  this  map  correctly  represents  the  var- 
ious streets  paved  in  your  city  referred  to  in  your 
Exhibit  No.  1.  If  so,  will  you  file  the  same  as  Ex- 
hibit No.  2.  of  this  deposition. 
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Objection  by  Mr.  Miller. 

I  Object  to  this  as  leading,  and  including  conclusions 
of  law  and  calling  for  statements  of  opinion. 

A.  26.  With  the  exception  of  the  map  not  being 
long  enough  to  take  in  the  whole  of  New  Bedford, 
where  work  has  been  done  north  of  the  city  at  the 
right  edge  of  the  map  and  south  of  the  city  at  the  left 
edge  of  map,  I  file  the  same  as  Exhibit  No.  2.  of  my 
deposition. 

Q.  27.  In  reference  to  the  pavements  laid,  under 
the  Warren  patents  with  the  flushcoat  surface  finish, 
have  these  pavements  proven  satisfactory  or  not? 

Objected  to  by  Mr.  Miller  as  involving  conclusions 
of  law. 

A.     27.     No,  sir,  they  have  not  proved  satisfactory. 

Q.  28.  In  what  respects  have  they  proven  un- 
satisfactory. 

A.  28.  In  cases  it  would  wear  off  leaving  the  stone 
exhibited  then  would  crumble  and  we  would  have 
to  put  in  another  surface  to  bond  it;  it  would  also 
crawl  at  certain  points  have  to  be  taken  out  and  the 
tops  of  those  stones  if  not  resurfaced  quick  enough 
would  be  like  pieces  of  petrified  ginger  bread. 

A.  29.  What  was  done  as  the  result  of  these  de- 
fects. 

A.  29.  They  were  patched,  resurfaced;  painting 
of  tar  put  on,  leaving  not  only  disfigument  but  around 
a  circle  would  leave  it  so  that  it  would  start  again  at 
those  edges. 
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Q.  30.  What  has  been  the  result  of  the  pavements 
laid  under  the  Wallace  construction  since   1910? 

A.  30.  We  never  have  repaired  or  had  occasion 
to  repair  any  of  the  work  done  under  that  patent  only 
in  two  cases.  One  is  when  it  is  cut  into  for  sewerage 
or  other  work,  and  when  it  has  been  laid  close  to  a 
railroad  where  the  construction  was  light  and  would 
give  motion  to  the  tracks  would  affect  the  pavement. 

Q.  31.  Do  you  know  of  your  own  knowledge 
whether  the  Warren  Brothers  Company  have  endea- 
vored to  promote  the  construction  of  street  pavement 
under  the  Wallace  patent  in  cities  other  than  the  City 
of  New  Bedford  prior  to  the  year  1920?  If  so, 
what  information  have  you  upon  the  subject. 

Objection  by  Mr.  Miller.  As  calling  for  a  conclu- 
sion of  law  of  interpretation  of  the  patent  and  also 
as  indefinite. 

A.  31.  I  have  received  letters  from  other  cities 
over  the  country  requesting  our  opinion  as  to  the 
value  of  the  pavement  which  I  received  a  number  of. 

Q.  32.  During  what  years  have  you  received 
letters  of  this  kind? 

A.  32.  I  think  from  1912  up  I  have  received 
them  about  every  year. 

Q.     33. 
CROSS  EXAMINATION  BY  MR.  MILLER. 

Cross-examination  waived. 

DEPOSITION  CLOSED. 

Chas  S  Ashley 
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JACOB  A.  COURTADE  a  witness  for  the  Plaintiff, 
being  sworn  stated  as  follows :-  (Mr.  Head  questioning-) 

Q.     1.     State  your  residence  and  occupation. 

A.  1.  135  Arcadia  Avenue,  Bridgeport,  Connecti- 
cut. Assistant  Director  of  Public  Works,  1903-1910; 
Director  of   Public   Works   since  that  time. 

Q.  2.  Has  it  been  a  part  of  your  duty  as  Director 
of  Public  Works  in  the  City  of  Bridgeport  to  have 
the  charge  and  control  of  street  construction  in  that 
city  ? 

A.     2.     Yes,  sir. 

Q.  3.  When  was  the  form  of  construction  of 
street  pavement  under  the  F.  J.  Warren  patent  first 
brought  to  your  attention. 

A.     3.     Some  years  ago. 

Objection  by  Mr.  Miller.  Objected  to  as  indefinite 
and  as  calling  for  conclusions  of  law  and  matters 
of  opinion. 

Q.  4.  When  did  you  first  know  of  pavement  being 
constructed  under  the  Warren  patents  in  the  City  of 
Bridgeport? 

Same  objection  by  Mr.  Miller. 

A.     4.     1910. 

Q.  5.  When  was  your  first  experience  in  the  con- 
struction of  pavements  under  the  Warren  patent. 

A.     5.     1913. 

Q.  6.  When  was  the  construction  of  pavements 
under  the  Wallace  patent  first  brought  to  your  at- 
tention? 

Same  objection  by  Mr.  Miller. 
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A.     6.     1915. 

Q.  7.  Did  the  method  of  construction  provided 
for  by  the  Wallace  patent  appeal  to  you  as  better 
in  any  way  than  the  methods  previously  in  use,  and 
provided  for  by  the  Warren  patent?  If  so,  in  what 
respects  ? 

Objected  to  by  Mr.  Miller  as  indefinite  as  it  does 
not  appear  what  methods  are  referred  to  and  also 
as  leading. 

A.  7.  The  first  information  received  from  Warren 
Brothers  Company  providing  for  the  use  of  the  Wal- 
lace patent  I  objected  to.  After  much  talk  and  being 
convinced  by  Warren  Brothers  that  they  would  assume 
all  responsibility  I  consented  to  the  use  of  the  Wallace 
patent. 

Q.  8.  Has  the  City  of  Bridgeport  laid  any  pave- 
ments in  accordance  with  the  Wallace  construction? 
If  so,  how  much? 

Objected  to  by  Mr.  Miller  as  calling  for  conclusions 
of  law  and  statements  of  opinion. 

A.     8.     Over  1,000,000  square  yards. 

Q.  9.  W^hen  did  the  City  of  Bridgeport  make  the 
change  from  the  form  of  construction  under  the  War- 
ren patent  to  that  adopted  by  the  W^allace  patent? 

Same  objection  by  Mr.  Miller. 

A.     9.     About  July  1st,  1916. 

Q.  10.  I  hand  you  herewith  a  statement  showing 
the  pavements  laid  in  the  City  of  Bridgeport  for  the 
years  1913  to  1920  inclusive.  The  amount  of  pave- 
ment laid  with  the  use  of  the  flushcoat  method,  and 
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the  amount  of  pavement  laid  by  using  fine  surfacing 
mixture.  This  statement  also  shows  total  area  laid 
during  these  years,  and  the  percentage  of  each  kind 
of  pavement  laid.  If  this  statement  is  correct,  will 
you  file  the  same  as  Exhibit  No.  1  of  your  Deposition? 

Objection  by  Mr.  Miller.  Question  is  objected  to 
as  leading,  the  statement  is  objected  to  as  unauthenti- 
cated,  and  as  calling  for  secondaraf  recollection  when 
the  witness'  final  recollection  has  not  been  tested.  It 
is  also  objected  to  as  indefinite,  as  it  is  couched  in 
terms  not  defined,  and  not  shown  to  be  understood 
by  the  witness. 

A.     10.     I  will. 

O.  11.  I  hand  you  herewith  a  map  of  the  City 
of  Bridgeport  with  the  several  streets  in  that  city 
marked  with  black  ink  as  indicating  pavement  laid 
under  the  Warren  tvpe  of  construction,  and  red  mark 
indicating  the  pavement  laid  under  the  Wallace  type 
of  construction.  Does  that  map  correctlv  represent 
the  pavements  referred  to  in  answer  to  your  previous 
question.  If  so.  will  you  file  the  same  as  Exhibit  No. 
2.    of   your    Deposition? 

Objected  to  by  Mr.  Miller  as  leading  and  as  calling 
for  conclusions  of  law  and  matters  of  opinion. 

A.     11.     I  will. 

Q.  12.  During  your  official  connection  with  the 
City  of  Bridgeport,  what  has  been  the  result  of  your 
observation  as  to  the  durabilitv  of  the  two  kinds  of 
pavement    construction    referred   to? 

Objected  to  by  Mr.  Miller  as  indefinite,  as  the  only 
definitions  of  the  two  kinds  of  pavements  referred  to 
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are  vague,  and  uncertain,  and  involve  questions  of 
law  and  matters  of  opinion. 

A.  12.  The  Warrenite  pavements  flaked  and  re- 
quire new  coating,  a  squeegee  coat;  also  in  places 
some  skim  coating.  Under  the  Wallace  patent  we 
have  never  had  occasion  to  make  any  repairs;  are 
in  very  good  condition  at  the  present. 

Q.  13.  Have  any  of  the  pavements  laid  under  the 
Wallace  construction  developed  any  bumps,  rolling  or 
shoving  in  the  surface  mixture? 

Same  objection  by  Mr.   Miller. 

bursts 
A.     13.     None,  excepting  where  water-breaks  have 

occurred.  That  is,  where  water  pipes  burst. 

Q.  14.  Has  the  surface  mixture  of  the  pavement 
under  the  Wallace  construction  pealed  off  or  worn  off 
by  ordinary  use? 

A.  14.  It  has  not;  is  a  solid  mass,  did  not  show 
any  scaling. 

Director 

Q.     15.     In  your  official    capacity   as    Inspector   of 

Streets  in  the  City  of  Bridgeport,  have  you  had  oc- 
casion to  examine  the  streets  referred  to  from  time 
to  time  and  if  so,  in  what  condition  have  you  found 
them  ? 

A.     15.     Very  good  excepting  where  repairs  are  to 
be  made  for  excavations  which  have  been  necessitated 
by    new    buildings    requiring    gas,    sewer,    and    water 
connection. 
CROSS  EXAMINATION  BY  MR.  MILLER. 

X.Q.     1.     All  the  pavements  concerning  which  you 
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have  been  testifying  embody  on  the  foundation  of 
the  road  a  layer  of  substantial  thickness  which  is  com- 
posed of  a  homogeneous  mixture  of  stones  and  stone 

all 
particles  of  various  sizes,  a^e  bonded  together  by  as- 
phalt, and  on  which  a  surface  coat  whether  what  you 
have  called  a  squeegee  coating  or  a  fine  surfacing  mix- 
ture is  laid,   do  they  not? 

X.A.     1.     Yes. 

X.Q.  2.  Will  you  please  describe  the  method  of 
applying  a  squeegee  coating  to  such  a  layer. 
X.  A.  2.  The  squeegee  method  of  Warrenite  con- 
sists of  laying  a  course  of  inch  stones  coated  with 
a  bituminous  mixture,  aftd  laid  while  k  4s  kety  (JAC) 
then  another  layer  of  smaller  stones  was  put  on  top 
of  the  larger  stones,  also  coated  with  bituminous  ma- 
terial, each  course  having  been  rolled  thoroughly 
previous  to  placing  the  second  coat.  After  this  was 
completed,  the  top  then  was  coated  with  bituminous 
asphalt,  also  hot.  The  second  method  referred  to  as 
Seal  Coat  consisted  of  applying  a  layer  of  stone,  rolling 
it,  and  then  applying  seal  coat  rolling  all  this  mixture 
solid  so  that  no  voids  appear  after  finish. 

X.Q.  3.     Do  I  understand  from  your  answer  that 

underneath  the  layer  called  Squeegee  Coat  and  above 

way 
the   foundation  of  the  road  work   (JAC)   there  were 

two  layers  of  stone  separately  rolled,  the  lower  being 

of  inch  stone,  and  the  other  of  smaller  stone? 

X.A.   3.     Simply  to  fill  voids. 

X.Q.  4.     Then  did  each  layer  as  it  was  spread  on 
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way 
the   road    work    (J AC)    consist  of  stones  of  substan- 
tially  the   same   size? 

X.A.  4.  The  top  coat  was  smaller  size.  Not  as 
the    first    layer. 

X.Q.  5.  Quoting  your  answer  to  X.Q.  2,  you  say 
that  the  method  "consists  of  laying  a  course  of  inch 
stone  coated  with  a  bituminous  mixture."  What  I 
mean  is  are  all  the  stones  in  this  layer  substantially 
an  inch  in  size? 

X.A.  5.  No,  as  inch  stone  in  this  territory,  we 
know   as    1-1/2''   in    Bridgeport. 

X.Q.  6.  Then  the  stones  in  this  course  were  sub- 
stantially of  inch  and  a  half  size? 

X.A.     6.     The  lower  course  with  inch  and  a  half 

About  how^  thick  is  this  course. 
I  should  say  approximately  4". 
This  course  was  rolled? 
Yes. 

How  large  were  the  stones  in  the  course 
of  finer  stones  which  was   laid  on  top? 
X.A.     9.     Half  inch. 
X.Q.     10.     How  thick  was  this  course? 
X.A.     10.     2'\ 

X.Q.  11.  The  squeegee  then  consisted  of  a  layer 
of  hot  asphalt  spread  on  top  of  this? 

X.A.  12.  Some  bituminous  material  was  mixed 
in  with  this  half  inch  stone  thereby  requiring  the  use 
of  the  squeegee  method  to  seal  the  voids. 

X.Q.     13.     But  the  squeegee  coating  proper  which 


stone. 

X.Q. 

7. 

X.A. 

7. 

X.Q. 

8. 

X.A. 

8. 

X.Q. 

9. 
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went  on  after  the  half  inch  stone  course  which 
was  mixed  with  asphalt  had  been  laid  consisted  of 
asphalt  spread  or  flooded  over  the  half  inch  course? 

X.A.     13.     Yes. 

X.Q.  14.  Was  mineral  matter  ever  mixed  with 
this   squeegee  coating? 

X.A.     14     No. 

X.Q.  15.  The  kind  of  pavement  which  you  have 
just  described  was  that  laid  under  your  supervision 
in  Bridgeport  in  the  year  1913,  1914  and  1915? 

X.Q.     15.     Yes. 

XQ.  16.  I  quote  from  your  answer  to  X.Q.  2: 
"The  second  method  referred  to  as  Seal  Coat  consisted 
of  applying  a  layer  of  stone,  rolling  it,  and  then 
applying  seal  coat,  rolling  all  this  mixture  solid  so 
that  no  voids  appear  after  finish."  Does  this  layer  of 
stone  refer  to  the  layer  of  half  inch  stone  which  you 
have  just  described? 

X.A.     16.     No,  it  did  not. 

X.Q.  17.  Were  the  layers  of  inch  stone  and  half 
inch  stone  present  in  the  roadway? 

X.A.  17.  No,  they  were  mixed  in  with  the  lower 
course. 

X.Q.  18.  Please  describe  the  layers  present  in  the 
roadway  having  regard  to  the  size  of  the  stones  as 
they  are  spread  upon  the  foundation  in  the  Seal  Coat 
method. 

X.A.  18.  The  larger  stones  were  spread  and  rolled 
first,  then  the  seal  coat  applied  on  that. 

XQ.  19.  W^hat  was  the  size  of  these  larger  stones 
and  how  thick  a  layer  did  they  make? 
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X.A.  19.  6"  thick.  In  \ariance  of  what  you  call 
inch  and  half  stone  and  what  I  call  it.  I  would  call 
it  2"  stone. 

X.O.  20.  2"  stone  means  a  stone  about  an  inch 
and  half  in  diameter  if  measured  with  a   foot  rule? 

X.A.  20.  It  means  what  would  pass  through  a 
2''  ring. 

X.Q.  21.     This  layer  was  rolled? 

X.A.     21.     First  layer?     Yes,  sir. 

X.O.     22.     With  how  heavy  a  roll. 

X.A.     22     10  to  12  ton. 

X.Q.  23.  What  was  the  composition  of  the  seal 
coat  placed  on  top  of  this  layer,  and  how  thick  was  it? 

X.A.  23.  2"  thick;  not  qualified  to  state  the  mix- 
ture at  all. 

X.Q.  24.  This  seal  coat  was  applied  after  the 
lower  layer  had  been  rolled? 

X.A.     24.     Yes. 

X.Q.  25.  The  seal  coat  method  which  you  have 
been  describing  is  the  one  used  in  Bridgeport  for 
pavements  constructed  under  your  supervision?  in  the 
last  five  years? 

X.A.     25.     Yes,  sir. 
CROSS  EXAMINATION  CLOSED. 

RE-DIRECT  EXAMINATION  BY  MR.  HEAD 

R.D.Q.  1  I  show  you  herewith  a  contract  dated 
May  5th,  1915,  signed  by  you  as  Director  of  Public 
Works  for  the  City  of  Bridgeport,  and  attached  thereto 
specifications  under  which  the  pavement  contracted  for 
was  laid.    Ask  you  if  that  is  your  signature. 
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R.D.A.    1.    Yes. 

R.D.Q.  2.  I  will  ask  you  if  the  following  state- 
ment is  contained  in  and  is  a  part  of  the  specifications 
under  which  that  pavement  was  laid:  "Upon  the 
rolled  surface  there  shall  be  spread  by  suitable  spread- 
ing machine  enough  of  the  Warren  flushcoat  com- 
position to  fill  all  superficial  voids.  Upon  the  flush- 
coating  fine  gravel  or  sand  or  stone  screenings  shall 
be  spread  in  sufficient  quantity  to  cover  the  flushcoat- 
ing.  Each  layer  of  the  work  shall  be  kept  as  free  as 
possible  from  dirt  so  that  it  will  unite  with  the  suc- 
ceeding layer."  I  will  ask  yon  if  the  pavement  re- 
ferred to  was  laid  in  conformity  with  those  specifica- 
tions. 

R.D.A.     2.     Yes,  sir. 

R.D.Q.  3.  Does  the  foregoing  quotation  which  I 
have  just  read  correctly  describe  the  method  of  sur- 
face finish  pavements  laid  in  Bridgeport,  Conn,  prior 
to  July  1st,  1916? 

R.D.A.     3.     Yes,  sir. 

R.D.Q.  4.  I  show  you  another  contract  dated  the 
31st  day  of  May,  1916,  signed  by  you  as  Director  of 
Public  Works  and  ask  you  if  that  is  your  signature, 
and  if  the  pavements  laid  were  in  accordance  with 
the  specifications  attached  thereto? 

R.D.A.     4.     Yes. 

R.D.Q.  5.  I  will  ask  you  if  the  following  quota- 
tion from  the  specifications  of  this  contract  correctly 
describe  the  pavement  laid  in  accordance  therewith, 
'There   shall   be   spread   over  the   Warrenite   surface 


228  Warren  Brothers  Company  vs. 

mixture  a  seal  coat  using  per  square  yard  of  War- 
renite  road  approximately  ^th  gallon  of  Warrenite 
cement  into  which  shall  be  incorporated  approximately 
25  lbs.  of  mineral  aggregate  not  larger  than  34  th'' 
diameter.  After  spreading  the  seal  coat,  it  should  be 
thoroughly  rolled  into  the  Warrenite  surface  mix- 
ture. On  grades  a  coarser  aggregate  may  be  used." 
Was  the  pavement  covered  by  this  contract  laid  in  ac- 
cordance with  the  requirements  of  the  specifications. 

Objected  to  by  Mr.  Miller  as  leading,  as  the  wit- 
ness has  already  stated  that  he  is  unable  to  tell  the 
composition  of  the  seal  coat  layer,  and  also  as  in- 
definite as  the  description  read  includes  trade  terms 
descriptive  of  a  material  of  unknown  character. 

R.D.A.     5.     Yes,  sir. 

R.D.Q.  6.  Does  the  quotation  just  read  correctly 
describe  the  method  of  surface  finish  on  pavements 
laid  in  Bridgeport,  Conn,  on  all  streets  laid  by  Warren 
Brothers  Company  from  July  1916  to  the  present 
time? 
R.D.A.     6.     Yes,  sir. 

RE-DIRECT  EXAMINATION  CLOSED 

Jacob  A.  Courtade 
DEPOSITION  CLOSED. 
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DIRECT  EXAMINATION  OF  ARTHUR  A. 
ADAMS  BY  MR.  HEAD 

Q.     1.     Give  residence  and  occupation. 

A.  1.  Springfield,  Mass.  Treasurer  Adams  & 
Ruxton  Construction  Company. 

Q.  2.  Did  you  ever  hold  any  official  position  in 
the  City  of  Springfield  and  if  so,  what  was  it? 

A.  2.  I  was  Supt.  of  Streets  between  1899  and 
1911.     Mayor  years  1919,  and  1920. 

Q.  3.  Do  you  know  when  the  City  of  Springfield 
first  laid  pavement  under  the  F.  J.  Warren  patent? 

Objected  to  by  Mr.  Miller  as  indefinite  and  as  call- 
ing for  conclusions  of  law  and  opinions. 

A.  3.  The  first  pavement  laid  by  Warren  Brothers 
Company  of  Boston  was  laid  in  1904. 

Q.  4.  When  were  the  first  pavements  laid  in  the 
City  of  Springfield  under  the  E.  C.   Wallace  patent? 

Same  objection  by  Mr.  Miller. 

A.     4.     In  the  year  1912. 

Q.  5.  Can  you  state  about  how  much  pavement 
was  laid  under  these  patents  at  that  time? 

Same  objection  by  Mr.   Miller. 

A.  5.  I  can  not  state.  The  information  can  be 
obtained,  however,  from  the  official  records  of  the  City 
of  Springfield. 

Q.  6.  During  the  years  1912  to  1915  did  the  firm 
of  Adams  &  Ruxton  Construction  Company  lay  any 
pavements  under  the  Wallace  patent  laying  a  fine 
bituminous  mixture  surface. 

Same  objection  by  Mr.  Miller  and  also  as  leading. 
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A.     6.     Yes. 

Q.  7.  Did  you  have  any  official  connection  with 
the  firm  of  Adams  &  Ruxton  at  that  time,  1912  to 
1915. 

A.     7.     I    did. 

Q.  8.  Where  was  the  pavement  to  which  you  re- 
fer first  laid. 

A.  8.  The  pavement  was  laid  on  the  following 
streets  of  the  City  of  Springfield,  namely:  Pearl,  Oak, 
Charles,  Chestnut  Streets,  possibly  ten  to  fifteen 
thousand  square  yards,  and  in  West  Springfield  on 
the  roadway  leading  to  Westfield  for  a  length  of  two 
miles  over  a  width  of  eighteen   feet. 

Q.  9.  Do  you  recollect  whether  any  pavement 
was  laid  under  the  Wallace  patent  in  Westfield  on 
Main    Street   and   Union   Avenue? 

Same  objection  by  Mr.  Miller,  and  also  objected 
to  as  leading. 

A.  9.  Yes,  pavements  of  that  type  were  laid  in 
Westfield  on  the  streets  mentioned,  between  five  and 
ten  thousand  square  yards. 

Q.  10.  Do  you  know  of  your  own  knowledge  of 
a  pavement  having  been  laid  on  Chicopee  Road  from 
Springfield  for  a  distance  of  approximately  one  mile 
towards  Chicopee? 

Same  objection  by  Mr.  Miller. 

A.     10.     I    do. 

Q.  11.  What  was  the  character  of  the  pavement 
laid  on  this  road,  and  under  what  specifications  was 
it  laid? 
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A.  11.  The  major  portion  of  the  roadway  was 
paved  with  a  mixture  made  in  accordance  with  the 
Wallace  methods.  The  balance  of  the  pavement  was 
made  of  a  mixture  made  in  accordance  with  War- 
ren specifications. 

Answer  objected  to  by  Mr.  Miller  as  indefinite  or 
if  by  reference  to  Wallace  methods  and  Warren 
specifications  reference  to  any  patent  is  meant,  ob- 
jected to  as  involving  conclusions  of  law  and  matters 
of  opinion  to  which  the  witness  is  not  qualified,  and 
as  to  which  he  can  not  here  testify  under  the  order  of 
the  court. 

Q.  12.  Were  the  two  methods  of  construction  to 
which  you  refer  laid  on  the  same  street,  and  sub- 
jected to  the  same  travel?  If  so,  what  has  been  the 
effect  on  each? 

A.  12.  The  two  sections  of  the  road  are  on  the 
same  street  and  are  subject  to  the  same  amount  of 
traffic,  and  the  section  laid  under  the  Wallace  method 
has  proved  more  satisfactory  and  has  required  less 
repairs  than  the  other  section. 

Q.  13.  Will  you  describe  the  difference  in  the 
surface  finish  of  the  two  methods  of  construction  re- 
ferred to? 

A.  13.  The  surface  of  the  roadway  laid  under 
the  Wallace  method  is  made  up  of  sand,  or  very  fine 
stone  combined  with  sand,  which,  after  heating,  is 
mixed  with  hot  asphalt;  is  then  spread  on  a  layer  of 
stone  and  sand  aggregate  with  asphalt  which  has 
been  spread  on  the  foundation;  the  whole  being  com- 
bined into  a  homogeneous  mass  under  a  heavy  roller. 
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The  surface  of  the  pavement  laid  under  the  War- 
ren method  consists  of  the  application  of  a  squeegee 
coat  of  hot  asphalt  on  the  mixture  of  sand  and  stone 
aggregate,  combined  with  heated  asphalt,  which  has 
been  spread  on  the  surface  of  the  roadway  and  rolled 
with  a  heavy  roller.  On  top  of  the  asphalt  surface 
is  spread  fine  stone  and  sand  which  has  been  heated, 
after  which  the  surface  is  rolled  with  a  heavy  roller. 
END  OF  DIRECT  EXAMINATION. 

CROSS-EXAMINATION  BY  L.  G.  MILLER. 

X.O.  1.  In  forming  the  squeegee  layer,  the  fine 
stone  and  sand  which  was  finally  applied  would  be 
pressed  into  the  asphalt  by  the  final  rolling,  would  it 
not  ? 

X.A.    1.     Yes. 

X.O.  2.     How  thick  was  this  squeegee  layer? 

X.A.  2.     A  small  fraction  of  an  inch. 

X.Q.  3.  Can  you  state  that  fraction  in  approximate 
numbers  ? 

X.A.  3.  Probably  an  average  thickness  somewhat 
less  than  one-half  inch. 

X.Q.  4.  When  was  this  applied  relatively  to  the 
laying  of  the  layer  underneath? 

X.A.  4.  Depending  upon  circumstances  during  the 
same  day  or  the  days  immediately  following  the  lay- 
ing of  the  pavement. 

X.Q.  5.  Have  you  ever  observed  whether  or  not  the 
time  when  such  a  layer  was  applied  had  any  effect  on 
the  wearing-  qualities  of  the  road  ? 
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X.A.  5.  I  have  made  no  observations  as  to  the  effect 
of  time  which  elapses  after  the  laying  of  the  pave- 
ment and  before  applying  the  fine  stone. 

X.Q.  6.  In  your  answer  to  question  13,  defining 
what  you  refer  to  as  the  Wallace  methods  you  state 
that  the  fine  stone  which  is  spread  on  a  layer  of  stone 
and  sand  aggregate  is  combined  into  a  homogeneous 
mass.     Did  you  use  the  word  homogeneous  advisedly? 

X.A.  6.     The  word  was  used  descriptively. 

X.Q.  7.  Then  after  the  rolling  the  part  which 
was  originally  the  lower  layer  and  the  part  which 
was  originally  the  upper  layer  are  all  indistinguishably 
combined  as  a  mass  homogeneous  throughout? 

X.A.  7.  The  two  layers  are  combined  into  one 
mass  by  the  process  of  rolling. 

X.Q.  8.  Do  the  two  layers  remain  distinguishable 
and  of  different  character? 

X.A.  8.  The  two  layers  do  not  combine  into  layers 
of  uniform  thickness  because  the  second  layer  is  ap- 
plied to  the  first  layer  which  at  this  stage  has  a 
relatively  rough  surface. 

X.Q.  9.  We  might  describe  a  roadbed  as  having  two 
strata  although  the  two  strata  would  not  be  joined 
along  a  definite  line  of  cleavage;  on  the  other  hand, 
the  constituents  of  the  lower  layer  might  be  forced 
up  and  through  and  intermingled  with  the  body  ofthiL 
upper  layer  and  vice  versa  in  such  a  way  that  the  en- 
tire structure  would  be  of  a  homogeneous  character 
throughout.  I  understand  from  the  answers  you  have 
made  that  the  first  description  would  be  the  apt  one. 
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Before  answering  your  question,  I  would  like  to 
change  the  word  homogeneous  appearing  in  answer 
13  to  the  word  solid  so  that  the  sentence  would  read: 
The  whole  being  combined  into  a  solid  mass  under 
a  heavy  roller. 

X.A.  9.  The  pavement  which  I  have  described  is 
made  up  of  two  strata,  which  have  been  combined  by 
means  of  a  roller. 

X.Q.  10.  About  how  thick  is  the  upper  stratum? 
Under  the  construction  to  which  I  understand  we 
both  referred  to  in  the  last  question,  and  which  you 
have  characterized  as  the  Wallace  construction? 

X.A.  10.  Probably  one  half  inch  to  three-quarters 
inch  in  thickness. 

X.Q.  11.  Is  the  layer  beneath  this  rolled  before  this 
upper  stratum  is  applied? 

X.A.  11.  As  I  have  previously  stated,  the  lower 
layer  is  not  rolled  previously  to  the  application  of  the 
second  layer. 

X.Q.  12.  Then  the  pavements  in  Springfield  con- 
cerning which  you  have  testified  and  particularly  the 
two  portions  of  Chicopee  Road  represented  on  the  one 
hand  a  squeegee  finish  in  which  sand  or  fine  stone  was 
applied  after  the  asphalt  had  been  spread  over  the 
previously  rolled  foundation,  and  on  the  other  hand, 
pavements  in  which  fine  sand  or  stone  and  asphalt 
previously  mixed  were  spread  on  a  foundation  layer 
which  had  not  previously  been  rolled  and  these  pave- 
ments did  not  include  any  wherein  previously  prepared 
mixture  of  sand  and  fine  stone  and  asphalt  were  spread 
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on  a  foundation  layer  which  previously  had  been  sub- 
jected to  pressure  by  roller? 

X.A.  12.     I  wish  you  would  make  question  clearer. 

X.Q.  13.  I  will  divide  the  question.  None  of  the 
roads  in  Springfield  concerning  which  you  have  testi- 
fied were  constructed  by  spreading  a  mixture  of  fine 
stone  and  asphalt  previously  mixed  together  on  a  foun- 
dation which  had  been  rolled  before  the  application 
of  the  mixture.     Is  that  correct? 

X.A.  13.  Assuming  that  the  word  foundation  as 
used  in  the  question  relates  to  an  original  layer  of 
stone,  sand  and  asphalt  mixture,  my  answer  would  be 
that  the  original  layer  of  asphalt  was  not  rolled 
before  the  application  of  the  second  layer. 

X.Q.  14.  By  the  final  rolling  then,  the  material 
of  the  second  layer  would  be  forced  down  into  ir- 
regularities of  the  first  layer,  and  projecting  portions 
of  the  lower  unrolled  layer  forced  up  into  the  top 
layer  ? 

X.A.  14.  The  material  of  the  second  layer  would 
be  forced  down  into  the  irregularities  of  the  first  layer. 
I  do  not  know  whether  any  of  the  particles  of  the  first 
layer  would  be  forced  upward  into  the  second  layer. 

X.Q.  15.  But  parts  which  are  projected  upwardly 
from  the  rough  surface  of  the  lower  layer  would  pro- 
ject upwardly  into  the  upper  layer  which  was  rolled 
down  over  them. 

X.A.  15.  I  should  assume  that  such  would  be  the 
case. 

X.Q.  16.  What  size  stone  is  used  in  the  lower 
layer  ? 
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X.A.  16.  Stones  of  varying  sizes  up  to  one  inch 
to  an  inch  and  a  quarter,  and  possibly  one  and  one-half 
inches,  in  diameter,  to  which  might  be  added  a  certain 
amount  of  fine  particles  depending  upon  the  specifica- 
tions. 

X.Q.    17.     About  how  thick  is  the  lower  layer? 

X.A.  17.  The  thickness  of  the  lower  layer  would 
be  such  that  after  being  combined  with  the  upper  or 
second  layer  a  thickness  of  two  inches  would  result. 

X.Q.  18.  When  were  the  pavements  laid  on  Chi- 
copee  Road? 

X.A.  18.  The  Chicopee  Road  pavement  was  laid  in 
1913. 

CROSS-EXAMINATION  CLOSED. 

RE-DIRECT  EXAMINATION  OF  MR.  ADAMS 
BY  MR.  HEAD: 

R.D.Q.  1.  In  laying  the  squeegee  course  referred  to 
under  the  Warren  construction,  did  you  endeavor  to 
lay  any  definite  thickness  of  the  squeegee  layer  of 
fine  stone,  or  did  you  merely  use  sufficient  sand  or 
stone  to  cover  the  asphalt  cement  spread  over  the 
surface?  To  close  the  upper  pores  of  the  structure 
and  to  prevent  the  asphalt  from  adhering  to  the  lower  ? 

Objection  by  Mr.   Miller  as  leading. 

R.D.A.  1.  No  definite  thickness  of  fine  surfacing 
stone  was  intended  to  be  provided.  The  fine  stone 
served  to  fill  the  surface  pores  of  the  pavement  and 
to  prevent  traffic  from  sticking  to  the  surface. 
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R.D.O.  2.  Did  any  of  the  pavements  laid  under  the 
Wallace  method  of  construction,  when  completed,  show- 
that  the  coarse  stone  of  the  lower  mixture  had  pro- 
truded through  the  finer  surfacing  mixture? 

R.D.A.  2.  No,  sufficient  of  the  fine  surfacing  ma- 
terial was  applied  to  cover  the  first  layer  so  that  after 
rolling  the  coarse  parts  of  the  first  layer  did  not 
protrude  through  the  second  layer. 

R.D.O.  3.  When  the  pavements  were  completed 
under  the  Wallace  construction,  did  they  show  a 
smooth  surface  composed  of  fine  mixture  of  sand  or 
stone  w^ith  asphalt? 

R.D.A.    3.     They    did. 
RE-DIRECT   EXAMINATION   CLOSED. 

RE-CROSS-EXAMINATION  OF  MR.  ADAMS  BY 
MR.   MILLER. 

R.X.Q.  L  In  applying  the  second  layer  any  irregu- 
larities and  projecting  portions  of  the  lower  layer 
would  project  up  into  the  under  surface  of  the  upper 
layer  as  they  might  happen  to  lie,  and  thus  become 
incorporated  with  that  upper  layer,  however.  Is  that 
correct  ? 

R.X.A.  1.  I  suppose  that  the  upper  portions  of  the 
lower  layer  would  to  a  certain  extent  project  into  the 
lower  portion  of  the  second  layer. 

R.X.Q.  2.  And  the  relatively  fine  material  of  the 
upper  layer  would  be  pressed  down  into  the  intertices 
of  the  uncompacted  and  unrolled  lower  layer? 
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R.X.A.    2.     They    would    probably    be    compressed 
into  the  upper  interstices  of  the  lower  layer. 

R.X.Q.   3. 
RE-CROSS-EXAMINATION  CLOSED. 

DEPOSITION  CLOSED 

Arthur  A  Adams 

COMMONWEALTH   OF   MASSACHUSETTS) 
COUNTY  OF  SUFFOLK  )SS. 

I  hereby  certify  that  on  the  fifteenth  day  of  Sep- 
tember, 1921,  before  me,  Robert  Fowler,  a  Notary 
Public  in  and  for  the  Commonwealth  of  Massachu- 
setts, in  the  City  of  Boston,  County  of  Suffolk,  per- 
sonally appeared,  pursuant  to  the  notice  hereto  an- 
nexed, between  the  hours  of  ten  o'clock  A.  M.  and 
four  o'clock  P.  M.,  the  witnesses  named  in  said  no- 
tice, and  James  M.  Head  appearing  for  plaintiff  and 
L.  G.  Miller  appearing  for  defendants,  and  the  said 
Charles  S.  Ashley.  Arthur  A.  Adams  and  James  A. 
Courtade.  being  by  me  first  duly  cautioned  and  sworn 
to  testify  the  whole  truth,  and  being  carefully  ex- 
amined, deposed  and  said  as  in  the  foregoing  an- 
nexed depositions  set  out. 

I  further  certify  that  said  depositions  were  begun 
on  the  fifteenth  day  of  September,  1921  at  ten  o'clock 
A.  M.  and  were  completed  the  same  day. 

I  further  certify  that  the  several  exhibits  attached 
to    said    depositions    were    offered    in     evidence     and 
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marked  for  identification  a  s  is  set  out  in  said  desposi- 
tions. 

I  further  certify  that  the  said  depositions  were  then 
and  there  reduced  to  typewriting  under  my  personal 
supervision,  and  were,  after  they  had  been  reduced  to 
typewriting,  subscribed  by  the  witnesses,  and  the  same 
have  been  retained  by  me  for  the  purpose  of  seaHng 
up  and  directing  the  same  to  the  Clerk  of  the  Court 
as  required  by  law. 

I  further  certify  that  the  reason  why  the  said  de- 
positions were  taken  was  that  the  said  witnesses  reside 
at  more  than  one  hundred  miles  from  the  place  where 
this  cause  is  to  be  tried. 

I  further  certify  that  I  am  not  of  counsel  or 
attorney  to  either  of  the  parties,  nor  am  I  interested 
in  the  event  of  the  cause. 

I  further  certify  that  the  fee  for  taking  said  de- 
positions, $6  00/100,  has  been  paid  to  me  by  the  plain- 
tiff and  the  same  is  just  and  reasonable. 

WITNESS  my  hand  and  official  seal  at  the  City  of 
Boston  this   15th  day  of  September   1921. 

Robert  Fowler     (Seal) 
Notary  Public. 
Commission    Expires    March    7,    1924 
ROBERT   FOWLER,   Notary   Public 
[Endorsed:] 

[Endorsed]:  FILED  SEP  22  1921  CHAS.  N. 
WILLIAMS,  Clerk  By  L  J  Cordes  Deputy  Clerk 
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[Title  of  Court  and  Cause.] 

REPORTER'S    TRANSCRIPT    OF    TESTIMONY 
AND   PROCEEDINGS  ON  TRIAL. 

LOS  ANGELES,   CALIFORNIA, 
TUESDAY,  NOVEMBER  8,  192L  10  A.M. 
THE  COURT:     Proceed,  gentlemen. 
Mr.    Head    for    plaintiff    read    following    statement 
of  plaintiff's  case: 

STATEMENT   OF  PLAINTIFF'S   CASE 

This  is  a  suit  brought  by  WARREN  BROTHERS 
COMPANY,  corporation  organized  under  the  laws  of 
the  State  of  West  Virginia,  as  the  owner  of  United 
States  Letters  Patent  No.  959976,  against  THOMP- 
SON BROTHERS,  individually  and  as  a  firm,  and 
the  sureties  on  their  bond,  to  recover  damages  for 
the  alleged  infringement  of  the  above  patent  in  the 
construction  of  a  roadway  on  part  of  Route  5,  Sec- 
tion A  of  the  Highway  System  of  Fresno  County. 

The  file  wrapper  of  the  patent  in  suit,  which  will 
be  offered  in  evidence,  shows  that  the  application 
was  made  for  the  issuance  of  a  patent  both  for  the 
process  and  the  product  actually  produced,  which 
was  the  wearing  surface  of  a  bituminous  street  pave- 
ment. This  application  was  filed  in  June,  1909,  and 
contained  four  claims,  two  of  which  were  for  the 
processes  of  producing  and  two  for  the  product.  After 
repeated  hearings  before  the  Patent  Examiner  in  which 
several  prior  patents  were  considered,  both  process 
claims  of  the  application  were  rejected,  and  the  two 
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product  claims  of  the  patent  as  finally  issued  were 
authorized  in  May,   1910. 

Specifications  were  adopted  by  the  County  of 
Fresno;  bids  asked  for  and  were  received  on  specifica- 
tions marked  Numbers  1  and  2  for  doing  the  work 
on  said  roadway.  The  specification  referred  to  as 
No.  1  was  for  the  construction  of  an  asphalt  con- 
crete pavement,  and  all  work  incidental  thereto,  in- 
cluding the  grading  of  the  sub-base,  the  construction 
of  the  foundation  and  placing  the  asphalt  wearing  sur- 
face thereon,  referred  to  in  the  specifications  as  Type  A. 

Bids  were  also  asked  for  and  received  at  the  same 
time  on  specification  No.  2,  which  was  for  grading 
the  roadway,  for  the  construction  of  an  asphalt  con- 
crete pavement  thereon  and  all  work  incidental  thereto, 
including  the  grading  of  the  sub-base,  the  construc- 
tion of  the  foundation,  and  laying  thereon  an  asphalt 
wearing  surface,  referred  to  in  the  specifications  as 
Type  B. 

The  specifications  for  the  wearing  surface  Type  B 
were  originally  prepared  by  the  engineer  of  the  owner 
of  the  patent  in  suit  for  the  construction  of  an  asphalt 
wearing  surface  to  be  laid  in  accordance  with  the 
claims  of  the  above  patent  No.  959976,  which  specifica- 
tions were  adopted  by  the  County  of  Fresno  upon  the 
approval  of  the  County  Engineer.  In  the  advertise- 
ment made  by  the  Board  of  Supervisors,  requesting 
bids  upon  Specification  No.  2,  the  attention  of  pros- 
pective bidders  was  called  to  "that  certain  license 
agreement  for  the  sale  of  Warrenite-Bitulithic  paving 
mixture  on  file  in  the  ofiice  of  the  Board  of  Super- 
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visors".  The  bids  to  be  made  were  to  be  free  from 
the  payment  of  royalties  or  other  charges  for  patented 
material. 

The  specifications  for  the  asphalt  wearing  surface 
Type  A  were  prepared  by  the  County  Surveyor  of 
Fresno  County  and  were  approved  by  the  Board  of 
Supervisors   of   that    County, 

Under  the  license  mixture  agreement  filed  by  WAR- 
REN BROS.  COMPANY  as  the  owner  of  the  patent 
referred  to,  in  order  to  provide  for  that  competitive 
bidding  which  the  law  requires  in  letting  all  contracts 
for  any  public  improvement,  and  in  consideration  of 
the  adoption  by  the  County  of  Fresno  of  such  specifi- 
cations as  were  necessary  to  provide  for  the  improve- 
ment of  this  roadway,  in  accordance  with  the  require- 
ments of  this  patent,  WARREN  BROS.  CO.  offered  to 
furnish  to  the  County  of  Fresno,  or  to  any  bidder 
to  whom  a  contract  might  be  awarded,  to  improve 
any  portion  of  the  roadway  on  which  bids  were  asked 
under  specification  No.  2,  and  who  would  enter  into 
a  contract  with  the  County  of  Fresno  to  pave  any 
section  of  said  roadway  with  the  Warrenite-Bitulithic 
pavement,  certain  material  ready  for  use  as  required 
by  said  specifications,  together  with  the  right  to  use 
any  or  all  of  the  patents,  trademarks  or  trade  names 
then  owned  or  which  might  thereafter  be  owned  by 
WARREN  BROS.  CO.  necessary  to  lay  said  pave- 
ment, and  in  addition  thereto  furnish  such  other  serv- 
ices as  might  be  necessary  to  secure  the  proper  con- 
struction of  said  improvement,  in  accordance  with  the 
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claims  of  said  patent,  at  a  fixed  price,  which  price 
was  the  same  to  any  and  all  contractors. 

By  the  terms  of  this  license  mixture  agreement  the 
owner  of  the  patent  voluntarily  surrendered  any  ex- 
clusive rights  which  it  might  have  to  its  patent,  and 
offered  to  furnish  the  County  or  any  contractor  cer- 
tain material  at  a  given  price,  which  material  the  con- 
tractor would  be  required  to  purchase  if  the  work 
was  to  be  done  in  accordance  with  the  specifications 
under  which  the  bid  was  made. 

After  the  bids  were  received  for  doing  the  work 
under  specifications  numbers  1  and  2  for  both  Type 
A  and  Type  B  for  asphaltic  wearing  surface,  the 
contract  was  awarded  to  the  lowest  bidder  for  Type 
A  construction  and  the  bids  received  on  Type  B  con- 
structions  were   rejected. 

The  answer  filed  by  defendants  THOMPSON 
BROTHERS,  which  answer  was  adopted  by  the 
County  of  Fresno  after  its  intervention,  asking  to  be 
made  a  party  defendant,  stated  that  the  mixing  and 
laying  of  the  wearing  surface  on  Route  5,  Section 
A  did  conform  to  and  was  controlled  by  the  specifica- 
tions for  asphalt  wearing  surface  Type  A,  appearing 
at  page  14  of  the  Exhibit  No.  5  to  complainants'  bill. 

In  addition  to  this  answer  of  all  the  defendants 
after  the  case  was  at  issue,  a  stipulation  was  entered 
into  whereby  it  was  agreed  that  "specifications  No.  1 
and  No.  2  for  part  of  Route  5,  Section  A  Fresno 
County  Highway  System  on  the  27th  day  of  Sep- 
tember, 1920  were  duly  approved  and  adopted  by  the 
County   of   Fresno,   and   that   the   pavement   laid   for 
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part  of  Route  5,  Section  A  of  the  Fresno  County  High- 
way System  was  laid  under  said  specifications  and  in 
accordance  therewith." 

In  view  of  the  answer  and  this  stipulation  the  ques- 
tion which  is  presented  for  the  consideration  of  the 
court  is  whether  or  not,  as  claimed  by  the  plaintiff, 
the  specifications  for  the  construction  of  asphalt  wear- 
ing surface  Type  A  requires  the  construction  of  a 
street  pavement  which  will  infringe  the  claims  of  the 
patent  owned  by  plaintiff,  a  printed  copy  of  which  is 
attached  to  plaintiff's  bill  and  which  the  stipulation 
above  referred  to  also  agrees  may  be  received  in  evi- 
dence with  the  same  force  and  effect  as  if  duly  certified. 

The  requirements  of  the  specifications  adopted  by 
the  County  of  Fresno  for  the  Type  A  construction  and 
the  claims  of  the  patent  in  suit  are  both  before  the 
court  and  it  is  admitted  by  all  parties  that  the  work 
has  been  done  in  accordance  with  these  Type  A  Spe- 
cifications. 

It  is  submitted  that  the  defendants  are  now  estopped 
from  contending  that  the  work  as  actually  done  does 
not  infringe  the  claims  of  the  patent  in  suit,  if  the 
specifications  which  they  admit  were  complied  with 
required  an  infringement.  If,  however,  the  specifica- 
tions adopted  do  not  require  the  construction  of  an 
infringing  pavement,  then  the  plaintiff  in  this  case 
would  be  required  to  prove  that  the  work  as  actually 
done  did  infringe  the  claims  of  the  patent. 

It  is  also  submitted  that  the  work  as  actually  done, 
so  far  as  this  particular  case  is  concerned,  cannot  be 
looked  to  by  the  court  as  controlling  in  any  way  the 
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meaning  of  the  specifications  under  which  the  work 
was  done,  or  to  determine  the  meaning  of  the  claims 
of  the  patent.  The  meaning  of  those  specifications 
and  the  claims  of  the  patent  must  be  decided  by  the 
court  from  the  face  of  the  written  instruments  them- 
selves. 

Type  A  specifications  prepared  by  the  County  En- 
gineer adopted  by  the  County  under  which  bids  were 
received,  the  contract  awarded  and  the  work  actually 
done  are  precisely  the  same  as  the  specifications  pre- 
pared by  the  engineer  of  the  owner  of  the  patent  in 
suit  in  the  following  particulars: 

1.  The  grading  for  the  roadway  and  the  prep- 
aration of  the  sub-base  are  the  same  under 
both  specifications. 

2.  The  preparation  and  laying  of  the  founda- 
tion on  which  the  asphalt  wearing  surface  is 
to  be  laid  is  precisely  the  same  in  both 
cases 

3.  The  grading  of  the  mineral  aggregate,  as 
well  as  the  proportion  of  mineral  aggre- 
gate and  bituminous  cementing  medium,  for 
the  coarse  and  fine  mixtures,  used  in  the  as- 
phalt wearing  surfaces  Types  A  and  B 
are  precisely  the  same. 

4.  The  amount  of  fine  mixture  to  be  used 
under  both  specifications  was  substantially 
the  same. 

5.  The  coarse  and  fine  mixtures  were  prepared 
and  laid  separately  under  both  specifica- 
tions. 
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6.     The  thickness  of  the  Asphalt  Wearing  Sur- 
face, referred  to  as  "top  course"  in  Item  2 
page  17,  is  one  and  one-half  (1  1/2)  inches 
irrespective  of  whether  Type  A  or  Type  B 
Asphalt  Wearing  Surface  is  used. 
The  Type  A  and  Type  B  specifications  having  speci- 
fied precisely   the   same   proportions   of   both   mineral 
aggregate  and  bituminous  cement  to  be  used  in  the 
upper    and    lo'wer    courses,    the    differences   if  any  - 
between  the  two  constructions  must  be  found  in  the 
method  of  the  application  of  the  wearing  surface  to 
the    foundation,    since    the    sub-base    and    foundation 
were  the  same  in  every  respect  under  both  specifica- 
tions. 

The  engineer  for  the  owner  of  the  patent  and  the 
County  Surveyor  of  the  County  of  Fresno,  no  doubt, 
undertook  to  point  out  and  require  that  the  use  of 
the  material  (which  was  the  same  under  both  specifica- 
tions) should  be  applied  in  such  a  way,  as  each  thought 
would  produce  the  best  results. 

The  first  claim  of  the  patent  in  suit  is  for  "a  pave- 
ment consisting  of  a  lower  course  of  large  pieces  of 
stone,  smaller  pieces  of  stone  and  stone  dust,  mixed 
with  sufficient  bitumen  of  proper  consistency  to  thor- 
oughly coat  all  of  the  particles  which  are  previously 
mixed  and  then  laid,  without  compression,  on  a  suit- 
able foundation,  and  a  previously  mixed  upper  course, 
composed  of  finely  divided  mineral  matter  mixed  with 
sufficient  bituminous  binding  material  to  thoroughly 
coat  all  of  the  particles  which  is  first  spread  in  a  thin 
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layer  on  the  lower  course  and  thereafter  blended  and 
bonded  with  the  lower  course  by  compressions,  whereby 
the  two  courses  are  made  a  compact  and  substantially 
integral  mass  which  is  densest  at  its  top". 

The  second  claim  of  the  patent  is  for  a  pavement 
comprising-  a  foundation,  a  lower  course  thereon  made 
up  of  large  pieces  of  stone,  smaller  pieces  of  stone 
and  stone  dust,  mixed  with  sufficient  bitumen  of  proper 
consistency  to  thoroughly  coat  all  of  the  particles,  and 
an  upper  thin  course  disposed  on  the  lower  course 
and  blended  with  the  coarse  mixture  at  the  top  of  the 
mass,  whereby  the  two  layers  are  bonded  into  one 
and  a  compact  rigid  layer  densest  at  the  top  is  formed. 

The  only  difference  between  the  two  claims  of  this 
patent  is  that  the  first  claim  of  the  patent  provides 
for  laying  the  fine  top  course  on  the  lower  coarser 
course  without  compression  of  the  lower  course,  and 
the  second  claim  of  the  patent  merely  requiring  the 
laying  of  the  top  course  on  the  lower  course  and 
blending  this  with  the  lower  course  mixture  at  the 
top  of  the  mass,  whereby  the  two  layers  are  bonded 
and  blended  into  one  and  a  compact  rigid  layer  densest 
at  its  top  is  formed.  In  the  latter  claim  nothing  is 
said  which  requires  or  prohibits  initial  compression 
of  the  lower  course  before  the  application  of  the  top 
course  is  made,  but  both  claims  require  that  the  two 
courses  shall  be  bojfrided  and  blended  at  the  top  of  the 
mass  and  one  compact  rigid  layer  formed  which  is 
densest  at  its  top. 

The  specifications  attached  to  and  made  a  part  of 
this  patent  points  out  what  in  the  opinion  of  the  pat- 
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entee  is  the  best  means  of  accomplishing  this  result, 
and  explains  to  any  one  skilled  in  the  art  of  paving 
how  this  result  may  best  be  accomplished,  but  ex- 
pressly states  in  these  specifications  that  it  is  obvious 
that  in  the  future  practise  of  the  invention  such 
changes  may  be  made  as  do  not  involve  departure  from 
the  scope  of  my  invention  as  claimed".  Whether  or 
not  the  changes  made  in  the  method  of  producing  the 
result  by  the  adoption  of  the  Type  A  specifications 
wa.s  such  a  change  as  involved  a  departure  from  the 
scope  of  the  invention,  for  which  the  patent  was  is- 
sued, is  a  question  which  can  easily  by  decided  by  the 
court,  upon  an  examination  of  the  claims  of  the  pat- 
ent and  the  specifications  under  which  the  construc- 
tion was  laid. 

The  method  of  constructing  the  complete  asphalt 
concrete  pavement  in  which  the  asphalt  wearing  sur- 
face Type  A  was  used,  was  to  require  that  "the  pave- 
ment shall  be  laid  in  two  course  or  compression;  the 
lower  or  base  course  shall  be  approximately  three  and 
one-half  (3  1/2)  inches  in  thickness,  after  compres- 
sion, and  the  top  course  shall  be  approximately  one 
and  one-half  (1  1/2)  inches  in  thickness,  after  com- 
pression."   (specifications  page    17   Item   2). 

Sub-sections  "A",  "B",  "C",  "D",  and  ''E"  of  these 
specifications  then  provide  for  the  character  of  the 
plant  to  be  used,  the  heating  of  the  mineral  aggre- 
gate and  the  asphaltic  cement,  the  mixing,  hauling 
to   the   street  and   spreading   the   same. 

Sub-section  "F'  of  these  specifications  provide  that 
"after  the  binder  course  has  been  uniformly  spread  it 
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shall  be  given  an  initial  compression  by  means  of  a 
tandem  roller  weiphing  not  less  than  3  tons.  The 
binder  course  shall  then  immediately  be  covered  with 
the  finishing-  course." 

Sub-section  "G"  of  these  specifications  then  provides 
that  ''immediately  after  the  finishing  course  has  been 
uniformly  spread,  as  above  provided,  the  pavement 
shall  be  rolled  with  a  steam  roller,  weighing  not  less 
than  12  tons  and  giving  a  compression  of  not  less 
than  300  pounds  per  linear  inch  width  of  tire.  The  roll- 
ing shall  continue  until  the  surface  is  unyielding  and 
true  to  ^rade  and  cross-section.  Such  rolling  must  be 
contiuous  and  one  roller  must  be  provided  for  each 
10,000  square  feet  of  surface  laid  in  any  one  working 
day.  Immediately  after  final  rolling  a  thin  layer  of 
hot  gravel  or  crushed  stone  screenings  shall  be  spread 
over  the  entire  surface  of  the  pavement  and  finally 
rolled."  The  character  of  the  crushed  stone,  gravel 
sand  and  lime  dust  to  be  used  is  then  provided  and 
the  penetration,  solubility,  ducility  and  evaporation 
tests  to  which  the  asphaltic  cement  to  be  used  must 
conform  is  then  specified.  If,  therefore,  assuming  that 
the  patent  sued  upon  is  valid,  the  question  for  the 
court  to  decide  is  whether  or  not  the  specifications 
adopted  by  the  County  of  Fresno  for  the  Type  A 
construction,  if  complied  with,  will  produce  such  a 
product  as  is  covered  by  either  or  both  of  the  claims 
of  the  patent. 

Will   the   initial   rolling  of  the  binder  course  with 
a  tandem  roller  before  laying  the  finishing  course  and 
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then  immediately  covering  this  with  the  finishing  course 
and  after  this  finishing  course  is  laid  at  the  temperature 
specified,  has  been  uniformly  spread  and  the  rolling 
continued  with  a  steam  roller  of  not  less  than  12  tons 
until  the  surface  is  unyielding,  prevent  the  production 
of  a  compact  and  integral  mass  which  is  densest  at  its 
top?  If  so,  then  the  patent  in  suit  has  not  been 
infringed. 

Either  the  intention  of  the  framer  of  these  specifica- 
tions for  Type  A  was  to  prevent  the  bonding  and 
blending  of  the  two  layers  into  one  compact  rigid 
layer  densest  at  its  top,  or  else  it  was  intended  to 
produce  that  result. 

If  it  had  been  the  intention  of  the  engineer  to  pre- 
vent the  blending  and  bonding  of  the  two  layers  into 
one,  the  obvious  method  of  doing  so  would  have  been 
simply  to  follow  the  usual  well  established  and  well 
known  non-patented  methods  of  laying  standard  sheet 
asphalt  pavement  wearing  surface  on  a  binder  course 
which  would  have  substituted  through  compression  for 
the  initial  compression  of  the  lower  course  with  a 
tandem  roller,  and  would  not  have  required  the  im- 
mediate  laying  of   the   finishing  course. 

Either  these  requirements  were  intended  to  produce 
or  prevent  the  blending  and  bonding  of  the  two  layers 
into  one  layer  densest  at  its  top,  or  else  these  terms 
are  entirely  meaningless.  It  cannot  seriously  be  argued 
that  these  terms  are  mere  surplusage  and  were  not 
intended  to  produce  some  definite  result.  It  cannot  be 
seriously  insisted  that  they  were  intended  to  prevent 
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the  blending  and  bonding  of  the  two  layers  into  one 
since  that  result  could  have  been  actually  accomplished 
in  the  usual  manner  so  that  the  only  possible  effect 
in  providing  for  their  use  must  be  to  produce  the 
result  which  the  claims  of  the  patent  describe. 

Whether  or  not  the  initial  compression  of  the  lower 
course  before  spreading  the  finer  course  and  giving 
the  pavement  its  final  compression  will  result  in  the 
construction  of  a  better  street  pavement  is  a  question 
about  which  there  may  be  an  honest  difference  of  opin- 
ion, but  there  can  be  no  question  that  the  initial  rolling 
provided,  required  by  that  specification,  does  not  in- 
volve such  a  departure  from  the  scope  of  the  inven- 
tion claimed  by  the  patent  as  will  avoid  infringement. 
Statement  of  case  referred  to  on  page  1  of  Re- 
porter's  transcript.     Filed   by  consent 

J.  M.  Head 
Paul  S.  Honberger 
Solicitors  for  plaintiff 
Lyon  &  Lyon 
Solicitors  for  defendant. 
[Endorsed]:     FILED   JAN    16   1922     CHAS.   N. 
WILLIAMS,  Clerk     By  L.  J.  Cordes     Deputy  Clerk 

**It  was  stipulated  and  admitted  in  evidence  that 
corporation  plaintiff  was  a  corporation  organized  under 
the  laws  of  the  state  of  West  Virginia;  that  copies  of 
United  States  patents  may  be  introduced  without  cer- 
tificates; that  file  wrapper  of  patent  in  suit,  duly  cer- 
tified, be  admitted  in  evidence,  marked:  'Plaintiff' 
Exhibit  No.    1.'" 

(Document  filed  as  Plaintiff's  Exhibit  No.   1.) 
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MR.  EVARTS:  And  this  file  wrapper  is  also  con- 
sidered read,  if  your  Honor  please,  for  the  purpose  of 
the  record? 

THE  COURT:     Yes. 

MR.  EVARTS:  Mr.  Lyon,  I  understand  it  is  ex- 
pressly admitted  by  your  answer  that  a  contract  was 
entered  into,  and  bonds  for  the  material  men  and  for 
the  faithful  performance  were  duly  -  - 

MR.  L.  S.  LYON :  I  think,  Mr.  Evarts,  we  might 
cover  it  in  this  way,  that  we  admit  the  authenticity  of 
Exhibit  No.  5  to  your  bill  of  complaint,  which  includes 
both  the  specifications  and  all  of  these  bonds  and  con- 
tracts, and  that  we  waive  any  proof  of  those  specifica- 
tions  or   contracts   or  bonds. 

MR.  EVARTS:  And  that  you  not  only  waive  any 
proof,   but   that   they   are   admitted   in   evidence? 

MR.   L.   S.   LYON:     Well,   yes. 

MR.  EVARTS:  And  that  they  are  considered 
read? 

MR.  L.  S.  LYON:     Yes;  that  is  satisfactory. 

MR.  EVARTS:  That  includes  the  publication  of 
notice  alleged  in  our  bill  of  complaint  and  -  - 

MR.  L.  S.  LYON:  That  is  Exhibit  No.  4,  the  no- 
tice is,  and  that  may  be  considered  including  Exhibit 
No.  4,  as  well  as  Exhibit  No.   5. 

MR.  EVARTS:     And  it  is  considered  read: 

MR.   L.   S.  LYON:     Yes. 

MR.  EVARTS:  Exhibit  No.  5  includes  the  bid  of 
Thompson  Brothers,  as  I  understand  it,  the  specifica- 
tions for  Type  A  and  the  material  men's  bond  and 
the  bond   for  faithful  performance. 
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MR.  L.  S.  LYON:  That  is  the  way  we  understand 
it;  yes. 

MR.  EVARTS:  And  all  of  those  are  admitted  in 
evidence  and  considered  read. 

MR.  L.  S.  LYON:  Yes.  Those  exhibits  are  at- 
tached to  the  bill  of  complaint  and  marked  as  ex- 
hibits 4  and  5. 

THE  COURT:  The  exhibits  offered  in  court,  then, 
will  be  carried  on  with  consecutive  numbers  following 
those;   is   that   the   idea? 

MR.  EVARTS:    Yes. 

MR.  L.  S.  LYON:  I  think  the  first  exhibit  was 
the  file  wrapper,  and  that  should  be  No.  6;  so  that 
we  start  from  No.  6  on. 

MR.  EVARTS:  At  this  time  we  will  offer  in 
evidence  the  specifications  for  Type  B. 

MR.  L.  S.  LYON:  And  they  are  included  in  the 
exhibit  and  made  subject  to  the  same  understanding 
that   we   have   just   gone   through. 

MR.  EVARTS:  That  they  are  in  evidence  and 
considered  read. 

MR.  L.  S.  LYON:     Yes. 

MR.  EVARTS:  We  are  now  offering  letters  sent 
to  Thompson  Brothers  under  date  of  November  9 
and  to  J.  B.  Hill,  one  of  the  bondsmen,  and  H.  E. 
Vogel,  the  other  bondsman,  and  to  the  board  of  super- 
visors. 

MR.  L.  S.  LYON:  We  will  admit  the  authenticity 
of  these  copies  and  waive  proof,  and  they  may  be 
considered  read. 


C.  M.  Thompson  et  al.  255 

MR.  EVARTS:  Very  well.  Then  we  will  intro- 
duce in  evidence  at  this  time,  subject  to  the  statement 
of  counsel,  a  letter  under  date  of  November  9,  1920, 
to  Thompson  Brothers,  Eugene  O.  Thompson,  Claude 
M.  Thompson  and  O.  M.  Thompson,  Fresno,  Califor- 
nia.    (Reading  same.) 

And  the  letters  to  J.  B.  Hill,  H.  E.  Vogel  and  to 
the  board  of  supervisors  are  to  similar  effects,  and 
are  considered  read. 

(Documents  filed  as  Plaintiff's  Exhibit  No.  7.) 

MR.  EVARTS:  Now,  if  your  Honor  please,  we 
offer  in  evidence  the  license  mixture  agreement  filed 
with  the  County  of  Fresno  on  October   1,   1920. 

MR.  L.  S.  LYON:  That  is  the  exhibit  in  the  bill 
of  complaint,  is  it? 

MR.  EVARTS :  That  is  Exhibit  No.  3  of  the  bill 
of  complaint. 

MR.  L.  S.  LYON:  That  may  be  subject  to  the 
same  stipulation  that  we  have  made.  The  only  in- 
correction  we  have  noted  in  your  statement  is  that  we 
do  not  consider  it  an  agreement.  It  appears  to  be 
more  of  an  ofifer. 

MR.  EVARTS:  Whatever  it  is,  it  is  attached  to 
the  bill  as  Exhibit  No.  3,  and  is  offered  in  evidence  at 
this  time  without  objection,  and  is  considered  read. 

MR.  L.  S.  LYON:  I  understand  from  your  answer 
that  you  admit  that  the  work  in  question  on  Black- 
stone  Ave.,  as  set  forth  in  our  bill  of  complaint,  was 
shown  under  Type  A  specifications  which  we  have  in- 
troduced in  evidence,  and  under  the  contract. 
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MR.  L.  S.  LYON:  That  is  the  way  we  under- 
stand it;  that  it  in  no  way  departed  from  the  specifica- 
tions of  Type  A   in  evidence. 

MR.  EVARTS:     Then  that  is  your  admission. 


GEORGE  C.  WARREN, 

called  as  a  witness  on  behalf  of  plaintifif,  being  first 
duly  sworn,  testified  as  follows: 

DIRECT    EXAMINATION 
BY  MR.  EVARTS: 

O     Your  name  is  George  C.  Warren? 

A     Yes,  sir. 

Q.     What  position,  if  any,  or  what  connection,   if 
any,  have  you  with  Warren  Brothers  Company? 

A     I  am  at  present  the  chairman  of  the  executive 
committee  of  the  board  of  directors. 

Q     You  are  a  member  of  the  board  of  directors? 

A    Yes,  sir. 

Q     You  are  familiar  with  their  business  and  their 
operations  ? 

A     I  am. 

Q     You  reside  in  Boston,  Massachusetts? 

A     Yes,  sir. 

O     That   is   the  main   office  of  the  company? 

A.     Yes,  sir. 

Q     How   long  have  you   been   connected   with  the 
company,  Mr.  Warren? 

A     Since  1901. 

O     And  you  have  been  continuously  with  the  com- 
pany since  1910? 
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A     Yes,  sir. 

Q  From  1910  what  official  positions  have  you 
occupied  in  connection  with  the  company  down  to 
date? 

A  I  was  president  of  the  company  until  March, 
1921,  and  since  that  I  have  been  chairman  of  the 
executive  committees  of  the  board  of  directors. 

Q  From  1910  to  March,  1921,  you  have  been  presi- 
dent of  the  company,  then? 

A     Yes,  sir. 

Q     You  are  familiar  with  patent  No.  959,976? 

A     I  am. 

Q  Now  that  patent  was  issued  May  31,  1910. 
When  did  your  company  first  begin  to  use  that  and 
put  work  upon  it? 

A  The  patentee  brought  it  to  our  attention  in  the 
year  1910,  shortly  after  it  was  issued,  and  we  at  that 
time  were  skeptical  of  its  utility  and  practicability,  but 
we  made  a  tentative  arrangement  for  an  option  for  the 
use  of  the  patent,  having  the  right  to  use  it  on  a 
trial  basis  for  two  years,  and  on  the  expiration  of  that 
two  years,  in  the  year  1912,  we  acquired  the  exclusive 
use  of  the  patent. 

Q     Did  you  use  it  any  prior  to  1912? 

A     Yes,  sir;  in  a  trial  way. 

O  And  from  that  time  down  have  you  continued 
to  use  it? 

A     Yes,  sir. 

MR.  L.   S.  LYON:     We  object    -- 

MR.  EVARTS:  This  is  just  a  preliminary  question. 
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MR.  L.  S.  LYON :  We  object  to  his  stating  wheth- 
er he  used  the  patent  or  not.  That  is  a  mere  con- 
clusion of  law. 

O  BY  MR.  EVARTS:  Well,  did  you  lay  pave- 
ments under  this  letters  patent? 

MR.  L.  S.  LYON:  We  think  that  is  open  to  the 
same  objection,  your  Honor,  particularly  as  there  is 
a  dispute  as  to  what  the  scope  and  bounds  of  the 
patent  in  suit  are;  and  for  the  witness  to  say  that 
he  followed  the  patent  or  laid  the  pavement  under  it 
is  merely  to  usurp  the  court's  function  of  interpreting 
the  patent. 

MR.    EVARTS:      I    don't    think   so,    your    Honor. 

THE  COURT:  Well,  I  suppose  what  you  want  to 
get  at  is  that  they  have  been  trying  to  lay  pavement 
under  the   patent  anyhow. 

MR.  EVARTS:  Yes,  we  have  been  doing  the 
best  we  could. 

Q.     You  have  continued  to  lay  it  from  that  time? 

A     Yes,  sir. 

Q  You  are  familiar  with  the  books  and  records 
of  the  company,  and  have  you  caused  a  statement  to 
be  made  showing  the  extent  of  highway  constructed 
under   the   use   of   that   patent   since   that   date? 

A     I  have. 

Q     Have  you  that  with  you? 

A     Yes,  sir  (producing  paper). 

MR.  EVARTS :  We  offer  this  in  evidence  as  show- 
ing the  yardage  laid  under  this  patent  by  the  Warren 
people  from  1910  to  August  31,  1921. 
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THE  COURT:     How  many  yards  is  it? 

Q  BY  MR.  EVARTS :  If  you  will  give  the  totals 
there,  please. 

A  Would  you  like  to  have  me  cover  the  par- 
ticulars,  your   Honor  ? 

THE  COURT:  Oh,  no;  just  how  much  business 
have  you   done  under   that. 

A  A  total  of  18,008,602  square  yards.  And  dur- 
ing the  year  1921  that  has  been  82  per  cent  of  our 
entire  business. 

Q  BY  MR.  EVARTS:  But  this  shows  by  years 
the  amount  each  year? 

A     Yes,  sir. 

O  Not  only  by  you  personally  but  by  your  li- 
censees ? 

A     Yes,  sir. 

MR.  EVARTS:  Take  the  witness.  This  is  con- 
sidered  read. 

(Statement  filed  as  Defendant's  Exhibit  No.  8.) 

MR.  L.  S.  LYON:  In  regard  to  Plaintifif's  Ex- 
hibit No.  8  we  make  the  objection  that  the  witness's 
testimony  that  all  of  this  yardage  was  laid  under  the 
patent  should  be  taken  subject  to  our  objection.  It 
is  not  shown  what  the  method  was,  and  it  involves 
an  interpretation  by  the  witness  on  a  point  of  law 
as  to  the  scope  of  the  patent. 

]\IR.  EVARTS:  It  is  only  offered  for  the  pur- 
pose of  showing  the  attempted  use,  at  least,  under 
this  patent,  and  the  extent  of  that  use. 

THE   COURT:     All   right. 
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MR.  L.  S.  LYON:     May  T  have  a  copy  of  that? 

MR.   EVARTS:     Yes. 

O  Warren  Brothers  maintain  an  organization,  do 
they,  Mr.  Warren? 

A     They  do. 

Q     What  is  the  extent  of  that  organization? 

A  It  practically  covers  the  entire  United  States 
and  Canada.  That  table  shows  we  have  actually  laid 
pavements  in  41  states  of  the  United  States;  and, 
while  it  is  not  shown  on  the  table,  we  have  laid  it  in 
every    province    in    Canada. 

Q  And  your  business  is  strictly  a  street  paving 
business  ? 

A     Yes,   sir. 

Q  I  will  ask  you  whether  or  not  your  company 
has  expended  any  particular  amount  of  money  in 
developing  this   particular  patent. 

MR.  L.  S.  LYON:  That  is  subject  to  the  same 
objection  with   regard   to  that. 

THE  COURT:     Same  ruling. 

A    We  have. 

MR.    EVARTS:     Take  the   witness. 
CROSS-EXAMINATION 
BY  MR.  L.  S.  LYON: 

Q  I  hand  you  a  copy  of  letters  patent  No.  727,505 
granted  May  5,  1903,  to  Frederick  J.  Warren.  Are 
you  familiar  with  that  patent  (handing  paper  to  wit- 
ness) ? 

A     I  am. 

Q     How  much  of  this  pavement  that  is  mentioned 
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in  your   Exhibit   No.   8   was   laid   under  that   patent, 

Mr.  Warren? 

MR.  EVARTS:  You  refer  to  the  statement  that 
this  witness  has  just  furnished  and  that  has  just 
been   introduced? 

MR.  L.  S.  LYON:     Yes. 

A  If  you  will  show  me  the  statement  I  can  tell 
you. 

Q     I  refer  to  your  Exhibit  No.  8. 

A  I  say,  if  you  will  show  me  the  statement.  It 
is  on  the  statement  there. 

(Document    handed    to    witness.) 

A  During  that  same  period,  1910  to  1921,  inclu- 
sive, there  was  laid  under  patent  727,505  43,290,000 
square  yards,  of  which  only  937,000  was  laid  during 
the  past  year  and  present  year. 

Q  In  1910  can  you  give  the  relative  percentages 
of  your  business  that  was  done  under  patent  727,505 
and  the  patent  in  suit? 

A  Yes,  sir.  Three-tenths  of  one  per  cent  of  the 
total  business  was  under  the  patent  in  suit. 

Q     In  1910? 

A     Yes,  sir. 

Q     And  the  rest  of  it  was  under  the  patent  727,505? 

A     Yes. 

Q     Now,  how  about   1911? 

A     In  1911  we  laid  none  under  the  patent. 

Q     That  you  have  under  727,505? 

A     Yes,   sir. 

Q  Will  you  continue  on  down  to  the  present  date, 
specifying  by  years   the  same  subject? 
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MR.  EVARTS:  Of  course  this  is  all  shown  in 
detail. 

MR.  L.  S.  LYON:  I  just  want  to  get  it  in  detail 
into  the  record. 

THE  COURT:  Well,  if  it  is  shown  in  the  state- 
ment it  is  already  in  the  record,  and  once  is  enough. 

MR.  L.  S.  LYON:  Can  the  witness  have  a  copy 
of  this,  Mr.  Evarts? 

MR.  EVARTS:    Yes.     (Handing  paper  to  witness.) 

MR.  L.  S.  LYON:  On  the  first  page  of  the  ex- 
hibit this  same  material  appears,  so  that  it  will  not 
be  necessary  for  me  to  ask  that  last  question,  and  I 
will  withdraw  it. 

Q  Mr.  Warren,  did  you  collect  royalty  under  pat- 
ent 727,505  prior  to  May  3,  1920,  on  the  pavement 
which  you  specify  in  Exhibit  8  as  having  been  laid 
under  the  patent  in  suit? 

A  We  either  collected  a  royalty  or  did  the  work 
ourselves. 

O     And  you  collected  it  under  727,505? 

A  Well,  I  don't  understand  your  question.  If 
you    will    repeat    it,    please. 

Q  Prior  to  the  expiration  of  patent  No.  727,505 
you  collected  royalty,  did  you  not,  on  that  pavement 
which  your  statement  states  was  laid  under  the  patent 
in   suit;   is   that   correct? 

A  All  of  our  licenses  permit  the  use  of  any  and 
all  of  our  patents.  Sometimes  one  patent  might  be 
involved  and   sometimes   two. 

Q     Now  prior  to  the  expiration  of  your  patent  727,- 


C.  M.  Thompson  et  al.  263 

(Testimony  of  George  C.  Warren.) 
505  on  May  3,  1920,  you  brought  numerous  infringe- 
ment suits  in  this  country,  and  those  were  always  un- 
der patent  727,505,  were  they  not? 

MR.  EVARTS:  We  object  to  this  as  entirely  in- 
competent, irrelevant  and  immaterial  and  not  cross- 
examination. 

MR.  L.  S.  LYON:  We  are  trying  to  show  the 
facts  -  - 

MR.  EVARTS:  It  is  entirely  with  reference  to 
bringing  suit  under  a  different  patent,  your   Honor. 

MR.  L.  S.  LYON:  We  want  to  show  that  these 
pavements  were  laid  under  an  expired  patent,  and 
that  the  monopoly  and  royalties  collected  were  under 
the  guise  of  patent  727,505. 

MR.  EVARTS:  The  statement  shows  exactly  how 
much  was  laid  under  the  respective  patents.  No  ques- 
tion was  asked  this  witness  on  direct  examination  as 
to  any  other  patent  than  this  one. 

MR.  L.  S.  LYON:  I  should  think  it  would  have 
a  bearing  on  the  weight  of  his  statement  that  these 
figures  represent  pavement  laid  under  the  patent  in 
suit  to  show  that  royalty  was  collected  under  another 
patent. 

THE  COURT:  Well,  yes;  otherwise  it  may  be 
said   it   was   laid   under   some  other   patent. 

MR.  L.  S.  LYON:     Yes. 

THE   COURT:     Objection  overruled. 

(Last  question  read.) 

THE  COURT:  Suppose  you  call  that  the  Warren 
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patent.     Life  is  too  short  to  repeat  that  number  each 

time. 

MR.  L.  S.  LYON:  All  right:  I  will  designate  pat- 
ent 727,505  as  the  Warren  patent  hereafter. 

A  Yes;  and  we  knew  of  no  infringement  under 
the  other  patent  during  that  period. 

Q  Now  you  have  stated  that  you  have  an  organi- 
zation in  the  United  States.  Is  it  not  a  fact  that  your 
company  makes  a  practice  of  filing  voluntarily  license 
ofifers  with  practically  all  counties  and  cities  and  other 
bodies  politic  w^hen  your  company  is  informed  that 
there  is  any  paving  to  be  done  in  those  bodies  politic? 

A     We  generally  aim  to  offer  such  an  agreement. 

O  And  the  filing  of  those  licenses  is  a  voluntary 
act  on  your  part,  is  it  not? 

A  Voluntary;  yes.  Sometimes  we  are  requested, 
and  sometimes  we  suggest  it.  It  is  always  voluntary 
in   that   we   are   always   willing  to   do   it. 

Q  Now  when  a  pavement  is  laid  under  one  of 
those  license  offers  how  does  Warren  Brothers  derive 
its  compensation? 

MR.  EVARTS:  We  object  to  that  as  entirely  in- 
competent, irrelevant  and  immaterial  and  not  respons- 
ive to  any  issues  in  this  case,  and  not  cross-examina- 
tion. 

MR.  L.  S.  LYON:  We  want  to  show,  if  your 
Honor  please,  the  facts  surrounding  the  amount  of 
pavement  which  the  witness  claims  has  been  laid  un- 
der this  patent  and  why  it  was  laid.  That  is  to 
say,  we  think  that  it  does  not  appear  clearly  to  the 
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bodies  politic  that  they  are  paying  any  royalty  to 
Warren  Brothers,  and  that  the  royalty  is  gotten  in 
a  very  roundabout  way,  and  we  want  to  bring  out 
that  fact  as  bearing  on  the  weight  of  the  testimony 
that  there  has  been  a  large  amount  of  pavement  made 
under  the  patent  in  suit.  To  show,  in  other  words, 
that  it  was  laid  under  a  misapprehension  as  to  War- 
ren Brothers  receiving  anything  from  it. 

MR.  EVARTS:  The  question  is  what  compensa- 
tion. 

MR.  L.   S.  LYON:     And  how  they  got  it. 

MR.  EVARTS:  Yes;  and  what  that  has  to  do 
with  the  validity  of  this  patent  I  fail  to  see,  your 
Honor.     That  is  the  issue  here. 

THE  COURT :  Well,  what  did  it  have  to  do  with 
the  validity  of  the  patent  -  -  the  fact  that  they  laid 
18,000,000   square  yards? 

MR.  EVARTS:  Well,  this:  A  patent  may  be  a 
paper  patent,  or  a  patent  that  has  never  been  used 
at  all,  and  for  the  purpose  of  showing  that  it  was 
a  patent  used  by  this  company  in  good  faith  it  is 
pertinent,  as  I  understand,  and  proper,  for  the  plain- 
tiff to  introduce  evidence  to  show  that  pavements  had 
been  laid  to  a  considerable  extent  under  this  patent. 
That  is  the  only  purpose  of  it.  It  only  goes  to  the 
extent  of  the  use,  that  is  all,  and  it  lays  a  founda- 
tion, of  course,  and  is  admissible  for  the  purpose 
of  proving  damages  hereafter. 

MR.  L.  S.  LYON:  The  witness,  as  I  understood, 
testified  that  his  company  had  laid  so  much  pavement. 
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Now  I  am  trying  to  find  out  what  he  means  when 
he  says  they  laid  it,  to  show  what  his  company  got 
for  the  laying  of  it,  if  anything,  and  how  they  got 
it.  It  certainly  goes  to  clear  up  what  he  meant  when 
he   said   they   laid   it. 

THE  COURT:  When  they  laid  it  they  put  it 
down. 

MR.  L.  S.  LYON:  No,  I  don't  think  they  did, 
your  Honor,  if  I  can  bring  out  the  facts  from  the 
witness.     I  don't  believe  they  laid  any  of  it  at  all. 

THE  COURT:  Well,  it  is  a  fact  of  so  slight  im- 
portance anyhow,  and  we  don't  want  to  go  into  some- 
thing that  is  not  involved  here. 

MR.  L.  S.  LYON:  We  just  want  to  show  that 
by  some  very  silent  and  sub  rosa  agreements  these 
people  got  their  money  without  knowledge  of  these 
bodies  politic  that  are  laying  the  pavement. 

MR.  EVARTS:  Now  if  that  were  an  issue  we 
would  be  glad  to  meet  counsel  upon  those  insinua- 
tions. 

THE  COURT:  W'cll,  wait  a  minute.  Suppose  you 
do,  then  what? 

MR.  L.  S.  LYON:  I  just  want  to  show  those  facts 
to  show  that  the  bodies  politic  and  other  contractors 
are  the  ones  that  laid  this  pavement,  and  not  that 
Warren  Brothers  laid  any  of  it.  The  witness  has 
said  that  they  laid  it. 

THE  COURT:     What  difference  does  that  make? 

MR.  L.  S.  LYON:     It  only  goes  to  the  weight  to 
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be  given  to  his  testimony  that  they  laid  so  much 
pavement  when  I  do  not  believe  they  laid  any  of  it. 

THE  COURT:  The  amount  of  pavement  they  laid 
is  immaterial,  anyhow. 

MR.  L.  S.  LYON:  With  that  understanding,  we 
will    withdraw    the    question. 

THE   COURT:     All   right. 

MR.  EVARTS:  The  testimony  is,  if  your  Honor 
please,  that  it  was  laid  by  him  or  his  licensee. 

THE  COURT:     All  right. 

MR.  L.  S  .LYON:     That  is  all,  Mr.  Warren. 

MR.  EVARTS :  That  is  all.  Now,  if  your  Honor 
please,  according  to  the  view  we  take  of  this  case 
at  this  time  we  think  it  is  proper  for  plaintiff  to  rest 
its  case,  permitting  the  defendant  to  introduce  his 
evidence  showing  in  what  particulars  there  is  any 
infringement,  and  we  to  reserve  the  right  to  rebut 
that  testimony.  We  think  that  that  is  not  only  the 
proper  way  to  try  the  case  under  the  decisions  and 
the  law,  but,  in  addition  to  that,  we  do  feel  that  it 
will  greatly  hasten  the  speedy  presentation  of  this 
case  to  your  Honor.  I  have  just  had  a  brief  con- 
versation with  Mr.  Lyon  with  reference  to  that,  and 
the  result  of  it  is  -  -  as  I  believe  at  least  -  -  that  either 
side  will  not  make  any  particular  point  as  to  the  order 
in  which  the  respective  testimony  shall  go  in  by  either 
side. 

MR.  L.  S.  LYON:  We  might  state,  your  Honor, 
that  if  plaintiff  has  any  more  prima  facie  case  we 
expect   him   to   produce    it   at   this   time,    and   that   if 
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he  cares  to  rely  on  the  present  case  we  concede  that 
he  has  a  full  right  to  rebut  any  proof  that  we  put 
in,  but  will  insist  that  the  proof  thereafter  be  con- 
fined to  rebuttal  of  the  issues  that  are  raised  by  our 
defensive  matter. 

MR.  EVARTS:  The  question  as  to  the  difference 
between  what  is  exactly  a  prima  facie  case  and  what 
is  rebuttal  is,  in  my  mind,  rather  close  at  times,  and 
it  might  require  us  to  go  into  a  lot  of  matters  as 
a  matter  of  safety  against  any  objection  hereafter, 
which  would  consume  a  considerable  time.  We  be- 
lieve right  now  that  we  have  made  a  prima  facie 
case  without   any   question. 

THE  COURT:     Well,  believing  that,  why  not  rest? 

MR.  EVARTS:  But  I  don't  want  to  be  in  the 
position  of  having  omitted  some  point  that  perhaps 
should  have  properly  been  covered  on  direct  exam- 
ination and  not  having  it  admitted  hereafter  on  the 
theory  that  it  is  not  proper  rebuttal.  We  do  not  be- 
lieve that  expert  testimony  along  the  line  of  what  is 
covered  by  our  patents  and  the  construction  of  our 
patents  and  of  our  respective  specifications  is  any 
part   or    portion   of   our   original   case. 

MR.  L.  S.  LYON:  If  counsel  is  concerned  with 
expert  testimony,  we  might  state,  your  Honor,  that 
it  is  our  position  that  this  court  has  already  indicated 
the  manner  in  which  expert  evidence  shall  be  received 
in  this  case  by  entering  an  order  under  Equity  Rule 
48  that  we  file  all  expert  evidence,  prima  facie  and 
rebuttal,  that  is,  the  direct  examination  of   the  wit- 
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nesses,  in  affidavit  form,  and  that  we  consider  that 
those  affidavits  and  the  cross-examination  of  the  wit- 
nesses are  the  only  expert  evidence  to  be  received  in 
the  case.  I  do  not  think  there  is  any  need  of  hesi- 
tancy about  what  our  respective  rights  are  as  to 
expert  evidence. 

THE  COURT:     Are  those  affidavits  on  file  here? 

MR.    L.    S.    LYON:      Yes,    your    Honor. 

THE  COURT:  Well,  that  is  in  conformity  with 
the  rule.  That  is  the  way  we  take  expert  evidence 
here. 

MR.  EVARTS:  Under  the  rule,  if  your  Honor 
please,  are  we  at  this  time  to  introduce  our  affidavits 
that  were  taken  and  then  submit  the  witness  to  cross- 
examination  as  a  part  of  the  original  case,  or  does 
that  come  as  a  matter  of  rebuttal  if  it  is  so  desired? 

THE  COURT:  It  doesn't  make  verv  much  differ- 
ence when  it  comes.  The  affidavits  are  on  file,  I 
suppose.     That  is  the  main  thing. 

MR.  EVARTS:  But  are  they  evidence  until  they 
are  introduced  in  evidence  and  the  witnesses  sub- 
mitted to  cross-examination? 

MR.  L.  S.  LYON:  Might  we  not  consider  them 
read  now,  your  Honor,  and  in  evidence? 

THE  COURT :  Yes,  they  may  be  considered,  all 
of  them,  as  in  evidence.  You  can  offer  them  when 
ever  you  want  to.  They  are  on  file,  and  everybody 
knows  what  they  are.  Now  that  is  the  point  about 
that.  There  will  be  no  surprise  in  that.  They  may 
be  offered  at  any  time  you  want  to  offer  them,  either 
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now  or  as  rebuttal.     They  are  properly  admissible  as 
rebuttal,  I  suppose,  or  ought  to  be. 

MR.  EVARTS:  Then  the  affidavits  being  on  file 
the  court's  statement,  I  understand,  is  that  they  are 
in  evidence  at  this  time. 

THE  COURT:  Yes,  or  considered  in  evidence.  I 
don't  want  them  in  evidence  unless  they  are  necessary. 
Now  when  the  time  comes  you  can  offer  them. 

MR.  EVARTS:     At  any  time  during  the  trial? 

THE  COURT:  Yes.  They  are  here,  and  the  par- 
ties know  what  is  in  them. 

MR.  EVARTS;  Well,  with  the  understanding  that 
we  can  introduce  our  affidavits  at  any  time  during  the 
case,  and  that  they  are  now  on  file  and  in  evidence, 
we  rest. 

oOo 

DEFENSE. 

MR.  L.  S.  LYON:  H  your  Honor  please,  this 
is  a  case  in  which  the  plaintiff  asserts  that  the  stand- 
ard specifications  adopted  by  the  County  of  Fresno 
for  its  highway  construction  are  an  infringement  of 
the  letters  patent  in  suit.  For  that  reason,  although 
the  case  was  filed  originally  against  the  contractors 
and  their  sureties,  the  County  of  Fresno  sought  leave 
to  intervene,  and  the  case  is  defended  by  counsel  em- 
ployed by  the  County  of  Fresno.  In  other  words, 
the  County  of  Fresno  has  assumed  the  burden  of 
withstanding  the  claim  that  its  standard  specifications 
for  this  work  are  an  infringement  of  the  letters  patent 
in  suit. 
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This  matter  goes  back  quite  a  little  ways.  The 
paving  industry,  of  course,  is  an  old  industry,  and 
these  pavements  are  very  much  the  same,  all  of  them; 
but  it  goes  back  to  one  landmark,  as  we  view  it,  in 
the  paving  industry,  and  one  landmark,  as  we  view 
it,  to  which  plaintiff,  Warren  Brothers,  owes  its  posi- 
tion in  the  business.  We  admit  that  it  is  a  large 
company;  we  do  not  admit  that  it  has  ever  laid  any 
pavement  at  all,  and  do  not  believe  that  it  has,  but 
we  think  that  whenever  there  is  any  pavement  to 
be  laid  they  go  in  and  file,  as  anybody  has  a  right 
to  file,  a  paper  with  the  officials  or  whatever  body 
politic  is  to  lay  the  pavement,  which  paper  is  a  pur- 
ported offer  that  they  can  use  their  Warren  Brothers 
patents  -  -  any  they  may  have.  They  do  not  ask  for 
any  royalty;  and  it  includes  every  patent  they  have, 
as  far  as  the  license  says. 

Reference  has  already  been  made  in  the  testimony 
of  Mr.  Warren  to  patent  No.  727,505  granted  on  May 
5,  1903  to  Frederick  J.  Warren  for  a  pavement.  Now 
this  is  a  most  important  patent  as  bearing  upon  this 
case,  and  I  am  going  to  offer  the  court  a  copy  of  the 
same  for  its  own  use  to  that  it  may  have  it  when- 
ever reference  is  made  to  this  patent  (handing  docu- 
ment to  court). 

Now  as  to  this  patent  727,505,  looking  at  the  draw- 
ings, on  the  left-hand  side  the  court  will  see  some 
figures,  for  instance  figure  3,  which  shows  a  base, 
which  is  denominated  "B",  and  on  that  base  is  super- 
posed what  is  known  in  the  art  as  a  binder  course,  and 
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on  top  of  the  binder  course  "A"  is  laid,  as  shown 
in  Figure  3,  a  top  finishing  course  *'C",  making  a 
three-course  pavement  as  illustrated  in  the  drawings. 
Now  the  bottom  course  "B"  in  the  art  comprises 
either  a  cement  concrete  or  an  asphalt  concrete  mix- 
ture of  the  concrete  and  the  mineral  substance  to 
form  a  base,  such  as  the  court  is  familiar  with  on  the 
state  highways  which  merely  have  this  concrete  base 
and  nothing  else.  Then  on  top  of  this  base  Warren 
laid  a  binder  course  '*A",  and  on  top  of  the  binder 
course  he  laid  the  finishing  course  "C".  Now  the 
secret  of  the  Warren  patent  -  -  and  we  refer  to  the 
Warren  patent  because  it  is  to  it  that  plaintiff  owes 
its  position  in  the  art  -  -  the  secret  of  this  Warren 
patent  referred  entirely  to  course  "A",  the  binder 
course. 

Now  beginning  at  line   18  of   the   specification,   on 
the  first  page,  it  says: 

*'The  invention  is  based  upon  my  discovery  that 
to  insure  the  best  conditions  of  construction,  wear, 
and  life  in  such  pavements  the  portion  of  the  pave- 
ment to  which  my  invention  relates  must  be  made 
as  dense,  as  free  from  voids  as  possible,  and  also 
stable  and  non-liable  to  displacement,  and  upon 
my  further  discovery  that  what  has  ordinarily 
been  supposed  to  be  the  best  provision  for  elim- 
inating voids  and  establishing  stability  has,  as  a 
matter  of  fact,  been  almost  the  poorest  provision 
for  accomplishing  these  purposes.  The  provision 
usually  accepted  as  the  best  is  that  in  which  the 
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mineral  matter  used  as  a  basis  of  the  pavement 
and  united  by  the  plastic  asphalt  vehicle  shall  be 
in  the  shape  of  a  sand  or  fine  gravel.  This,  how- 
ever, is  an  error,  as  I  have  discovered  by  ex- 
periment that  there  is  a  smaller  percentage  of 
voids  in  a  pavement  which  contains  mineral  com- 
pondents  which  are  of  relatively  large  size.  The 
method  has  been  in  the  construction  of  this  class 
of  pavements  to  exclude  from  its  composition  all 
pieces  of  stone  or  sand  larger  than  one-tenth  of 
an  inch  in  diameter;  but  by  so  doing  the  smallest 
percentage  of  voids  that  it  has  been  possible  to 
produce  has  been  twenty-one  per  cent,  of  the 
aggregate,  while  by  the  use  of  the  larger-sized 
grains  or  pieces  -  -  say  up  to  those  which  will  pass 
through  a  two-inch  ring  -  -  and  employing  with 
these  larger  grains  proper  quantities  of  the  smaller 
sizes  down  to  an  impalpable  powder  it  is  possible 
to  reduce  the  voids  of  the  mineral  base  below 
ten  per  cent,  of  its  bulk,  and  such  a  mixture  when 
assembled  and  compacted  together  will  form  a 
dense,  solid,  homogeneous,  compact  body  with  the 
smallest  percentage  of  voids  and  possessing  the 
highest  degree  of  stability,  and  one  in  ""which  the 
largest  and  smallest  pieces  are  associated  with 
each  other  indiscriminately  throughout  the  struc- 
ture," etc. 
Now  we  want  to  bring  that  to  the  Court's  atten- 
tion, that  here  these  people  had  a  patent  which  ex- 
pired on  May  3,  1920,  and  which  gave  them  the  ex- 
clusive monopoly  to  use  a  graded  material  to  reduce 
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the  voids  in  the  binder  course.     For  instance,  claim 
5  of  this  patent  says: 

"In    a    street-pavement,    a    bituminous    mineral 

structure,   the  mineral   ingredients   of   which  are 

mixed  and  of  several  grades,  so  graded  as  to  give 

the   structure  an   inherent   stability." 

And  the  other  claims  are  in  different  language,  but 

all  referring  to  this  grading  of  the  aggregate  for  the 

binder  course. 

Under  this  patent  plaintiff  enjoyed  a  very  lucra- 
tive monopoly.  In  the  case  of  Warren  Brothers  v. 
City,  166  Fed.  309,  this  patent  was  held  valid  by 
the  Circuit  of  Appeals  for  the  Sixth  Circuit,  and 
infringement  was  enjoined,  in  which  case  Judge  -  - 
afterwards  Justice  -  -  Lurton  expounded  the  theory  of 
this  grading  of  the  mineral  aggregate.  In  other  words, 
what  Warren  discovered  was  the  fact  that  if  you 
take  large  stone  and  then  take  smaller  stone,  and 
then  take  smaller  still,  down  to  an  impalpable  dust, 
and  mix  them  together,  you  will  have  the  least  pos- 
sible percentage  of  voids  that  it  is  possible  to  get, 
and  that  this  will  contain  a  much  less  percentage  of 
voids  than  if  you  just  use  sand.  Now  that  was  rather 
a  striking  thing  to  a  lay  mind,  but  it  grows  out  of 
this  proposition,  as  we  view  it,  that  a  solid  is  neces- 
sarilv  more  dense  than  it  will  be  if  it  is  broken  up 
into  pieces,  and  that  the  more  you  break  it  into  pieces 
the  less  dense  it  will  be,  and  tests  have  shown  that 
sand  contains  a  very  high  percentage  of  voids  -  - 
higher  than  thirty  per  cent  -  -  and  that  by  using  large, 
solid  pieces   and  then   filling  in   the   voids   that   they 
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leave  with  smaller  pieces  you  get  a  more  dense  propo- 
sition. 

Now  this  patent  was  made  a  sort  of  fundamental 
proposition  in  the  paving  business.  To  be  able  to 
lay  pavement  and  not  infringe  that  patent,  or  to  avoid 
a  claim  of  infringement  by  Warren  Brothers,  it  was 
necessarv  to  just  lay  a  concrete  base,  as  our  state  high- 
way system  does.  Up  until  recently  they  have  put  no 
surfaces  on  their  concrete  base.  When  you  cover  this 
over  w^th  a  binder  course,  which  is  to  protect  the 
base  from  shock  and  seal  it  from  moisture,  and  so 
forth,  vou  begin  to  have  to  use  this  graded  material, 
and    you    come    in    under    W'arren's    patent. 

Now  there  were  a  number  of  cases  under  Warren's 
patent.  In  the  case  of  Evans  v.  Warren  Bros,  the 
Circuit  Court  of  Appeals  of  the  Third  Circuit,  as  late 
as  1917,  in  240  Fed.  696,  the  court  discusses  it  and 
holds  that  it  is  valid,  and  holds  that  certain  specifica- 
tions w^hich  were  used  in  Pennsylvania  as  public  speci- 
fications were  not  an  infringement,  on  the  ground,  as 
I  view  it,  that  they  did  not  contain  any  graded  mineral 
aggregate;  and  in  a  number  of  other  cases  this  same 
patent  was  asserted  and  has  always  been  sustained. 
I  do  not  think  it  was  ever  declared  void. 

Up  until  May  3,  1920,  Fresno  County  paid  to 
Warren  Brothers  what  they  asked,  and  in  the  man- 
ner in  which  they  asked  it,  under  the  guise  of  con- 
tracts back  and  forth  between  contractors,  their  com- 
pensation for  this  patent  on  all  pavement  that  was 
laid  in  Fresno  County  that  included  the  base  with 
the  wearing  surface  put  on  to  protect  the  base,  and 


276  Warren  Brothers  Company  vs. 

they  paid  it  for  all  pavement  that  was  laid  under 
any  contract  that  was  entered  into  prior  to  May  3, 
1920. 

Now  when  this  patent  ran  out  on  ]May  3,  1920,  the 
County  of  Fresno  felt  that  they  had  paid  what  they 
should  under  that  monopoly;  that  under  the  patent 
law  when  a  patent  expires  you  are  free  to  use  it,  and 
therefore  they  instructed  their  county  surveyor,  Mr. 
Jensen,  to  prepare  specifications,  and  that  they  would 
proceed  accordingly.  At  this  stage  the  Wallace  patent 
in  suit  comes  in.  Prior  to  the  expiration  of  the  War- 
ren patent  the  Wallace  patent,  to  all  intents  and  pur- 
poses, was  unheard  of.  It  was  never  mentioned  in 
any  license  contracts,  and  nobody  had  ever  heard  of 
it  at  all.  It  is  a  peculiar  thing,  what  this  Wallace 
patent  is.  In  the  first  place,  it  is  on  the  same  base 
as  the  old  Warren  patent ;  and,  in  the  second  place, 
it  is  on  the  same  binder,  made  in  the  same  way  and 
put  on  the  base  as  in  the  Warren  patent;  and  then  it 
adds  to  that  putting  on  top  of  the  Warren  base 
a  mixture  of  sand  and  bitumen.  Now  that  was  all 
old,  old  long  before  Wallace  ever  made  any  invention 
at  all,  old  in  the  Warren  patent  and  old  in  numerous 
other  patents.  The  only  thing  that  Warren  had  pat- 
ented was  that  grading  in  the  binder  course.  Now  the 
only  thing  that  Wallace  added  in  the  \\^arren  patent 
and  the  others  is  the  one  thing  I  have  mentioned; 
and  it  is  our  contention  in  this  case  that  the  Patent 
Office,  by  its  proceedings,  granted  him  a  patent  on 
just  that  one  proposition,  and  that  that  proposition  is 
just  what  we  did  not  use  in  Fresno  County. 
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Referring-  to  the  patent  in  suit,  just  so  that  we  may 
make  ourselves  clear,  beginning  at  page  1,  lines  41-2, 
it  states  that  the  patent  calls  for  a  base  ''A",  and 
this  is  stated  to  be  any  kind  of  base,  and  the  patent 
reads:  "may  be  of  any  character  consonant  with  the 
purpose  of  my  invention".  Now  it  is  obvious  there 
is  nothing-  new  in  the  base. 

Then  on  this  base  the  patent  specifies  that  there 
shall  be  placed  a  covering  formed  by  a  course  "B"  and 
a  top  course  "C".  Now  the  course  "B"  is  the  binder 
course,  and  it  is  stated,  on  page  2,  lines  49-52,  to  be 
composed  "of  large  pieces  of  stone,  smaller  pieces  of 
stone  and  stone  dust  mixed  with  sufficient  bitumen 
of  proper  consistency  to  thoroughly  coat  all  the  par- 
tides" ,  etc. 

There  we  have  lying  on  the  old  base  the  same  War- 
ren binder  of  which  plaintiff  enjoyed  a  full  monopoly, 
and  which  is  now  free  to  the  public  because  he  has 
had  his  seventeen  years  and  the  public  now  gets  its 
consideration  for  the  grant  of  that  patent,  to  wit,  the 
right  to  use  that  binder   for  the  rest  of  all  time. 

Now  the  patent  does  not  specify  particularly  the 
proportions  of  that  binder  course,  but  it  does  specify, 
on  page  1,  at  lines  47-53  "stone  of  a  size  to  pass 
through  the  interstices  of  a  screen  giving  a  stone,  the 
largest  of  which,  is  the  maximum  size  desired,  and 
this  stone  together  with  smaller  pieces  of  stone  and 
comminuted  stone  or  dust,  in  the  state  that  the  whole 
run  is  discharged  from  a  crusher",  etc.  There  they 
are  referring  again  to  the  graded  aggregate  which 
was  patented  in  the  Warren  patent. 
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Now  passing  to  the  top  course  "C",  it  states,  on 
page  2,  at  lines  56-58,  that  this  top  course  *'C"  is 
composed  of  ''finely  divided  mineral  matter  mixed  with 
sufficient  bituminous  binding  material  to  thoroughly 
coat  all  of  the  particles".  In  other  words,  they  take 
a  mixture  and  put  it  on  the  binder  course  as  a  dress- 
ing. Now  that  is  nothing  dififerent  in  principle  or  in 
nature  from  what  \d  described  in  the  Warren  patent, 
and  as  we  shall  show  when  we  come  to  our  case,  in 
a  number  of  other  patents.  For  instance,  referring 
back  to  Warren  patent  727,505  we  find  that  there  is 
a  top  course,  and  if  the  court  will  look  at  page  1  of 
the  specifications,  line  90,  you  will  notice  it  says:  "It 
will  be  understood  that  this  pavement  is  used  as  the 
upper  or  wearing  section  of  a  roadbed  -  -" 

It  is  there  speaking  of  the  binder  course.  "  -  -  and 
that  it  may  be  covered,  if  desired,  with  a  relatively  thin 
surfacing  of  clear  asphalt-cement  or  an  asphalt  or 
bituminous  composition  of  any  desired  nature.  In 
some  instances  there  may  be  rolled  into  this  thin  sur- 
facing while  it  is  yet  soft  suffienf  sand,  gravel  or 
fine  stone  to  prevent  its  displacement  by  traffic."  Now 
there  is  a  mixture  for  your  top  course  "C".  There 
are  the  three  courses  of  pavement  described  in  War- 
ren. Now  we  will  show  that  we  are  not  showing  the 
only  one  that  had  that  exact  combination,  but  that 
there  were  a  number  of  others,  and  patents,  for  that 
matter,  in  this  country,  and  some  in  England,  that 
showed  this  same  thing.  The  only  thing  Warren  has 
new  in  his  patent  is  those  proportions  in  the  binder 
course;  otherwise  his  was  old. 
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Now  what  did  Wallace  invent?  He  has  the  same 
three  mixtures.  What  did  he  invent,  is  the  question? 
We  can  turn  to  his  patent  very  nicely  and  see  what 
he  says  he  invented.  W^e  have  shown  that  the  Wal- 
lace patent  is  not  particular  about  these  proportions, 
other  than  that  they  shall  be  these  same  old  propor- 
tions. It  does  not  state  any  proportions  of  the  surface 
"C"  or  anything-  except  that  they  shall  be  graded  in 
the  manner  well  known  in  the  art  for  binder  course. 
Now  what  do  they  say  is  new  in  Wallace?  Here  is 
what  it  says  in  no  less  than  nine  different  places  in 
the  two  pages  of  this  patent  to  Wallace;  it  states 
that  this  binder  course  '*B"  which  is  shown  in  the 
drawing  shall  be  spread  on  the  concrete  surface  or 
foundation,  and  then  before  there  is  any  rolling  or  any 
compression  of  any  kind  of  the  binder  course  that 
you  shall  spread  on  it  this  mixture  for  the  finishing 
course  "C";  and  then  it  says  that  if  you  then,  there- 
after, for  the  first  time  roll  the  pavement — that  is 
not  rolling  the  foundation;  that  is  rolling  this  binder 
course  and  the  top  mixture — what  will  happen  is  that 
the  two  will  be  blended  together  and  one  will  go  down 
into  the  other.  The  top  will  be  forced  right  down  into 
the  bottom  or  binder  layer,  nand  you  will  have  a 
single  layer,  and  this  composite  pavement,  one  mass — 
not  two  any  more  but  just  one — will  be  densest  at  the 
top.  And  the  patent  specifices  that  the  only  way  you 
can  get  that  is  by  failing  to  roll  that  binder  course 
until  you  put  the  top  course  on.  At  page  1,  lines 
64-5,  this  is  what  it  says :  '*-  -  in  a  thin  coat  or  layer 
over  the  course   B   laid   as   before  described  but  not 
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compressed  or  subjected  to  pressure  or  tamping." 
On  page  1,  lines  70-72,  the  patent  specifies  that  the 
materials  comprising  the  binder  course  B  and  the 
finishing  course  C  are  subjected  "to  initial  pressure 
or  compression,  preferably  by  moving  a  heavy  roller 
over  the  same."  And  again,  on  page  2,  at  line  8, 
and  on  page  1,  line  111,  the  patentee  points  out  and 
disclaims  as  part  of  his  invention  anything  where 
the  binder  course  is  rolled,  in  this  manner:  "In  this 
connection  it  will  be  appreciated  that  the  single  com- 
pression of  the  whole  mass  simplifies  and  cheapens 
the  production  of  the  pavement,  and  instead  of  pre- 
venting or  interfering  with  the  adherence  of  the  upper 
course  to  the  lower  course  (as  is  the  case  when  the 
lower  course  is  rolled  or  otherwise  pressed  precedent 
to  the  application  and  pressing  of  the  upper  course)", 
etc.  And  on  page  2,  line  26,  the  patent  again  reiter- 
ates that  course  C  is  added  to  course  B  "before  com- 
pression". At  page  2,  line  53,  it  is  again  stated  that 
the  course  is  laid  "without  compression",  and  at  line 
60  that  the  course  is  pressed  "and  thereafter  blended 
and  bonded  with  the  lower  course  by  compression". 
Now,  the  file  wrapper,  which  we  will  take  up  on  ar- 
gument, we  contend  limits  this  patent  precisely  to 
what  the  Patent  Office  gave  them.  This  application 
v/as  rejected  six  times  by  the  Patent  Office,  until  it 
was  pointed  out  most  frankly  by  the  attorneys  for 
Wallace  that  the  thing  that  he  had  done  and  that 
Warren  had  not  done,  and  that  these  other  men  had 
not  done,  that  were  cited  by  the  Patent  Office,  was  that 
he  left  this  binder  course  unrolled  and  thereby  got  a 


C.  M.  Thompson  et  al.  281 

different  result,  got  something  different  from  what 
you  would  get  if  you  rolled  the  binder  course  before 
you  put  this  top  finish  dressing  on,  and  on  that  un- 
derstanding, the  specifying  of  that  result,  which  Wal- 
lace said  you  could  not  get  in  any  other  way,  the 
Patent  Office  granted  this  patent. 

Now,  let  us  see  what  the  County  of  Fresno  does. 
I  have  an  unmarked  copy  of  the  specifications  that 
constitute  Exhibit  5  to  this  complaint,  and  I  have 
opened  it  at  page  14  where  this  Type  A  specification 
begins.  This  specification.  Type  A,  relates  to  the 
part  of  the  pavement  which  composes  the  binder  course 
and  the  finishing  material,  and  the  foundation,  of 
course,  is  any  foundation  and  it  is  specified  elsewhere 
in  the  specifications  what  that  foundation  shall  be  like. 
Now  referring  to  this  wearing  surface,  Type  A,  the 
first  item  provides  for  what  they  call  cleaning  sur- 
face; the  second  is  a  binder  course.  Counsel  has  in- 
timated that  there  was  something  wrong  in  the  con- 
duct of  Fresno  County  in  using  these  specifications 
and  proportions  for  its  binder  course.  That  was  the 
very  thing  we  were  entitled  to  do,  your  Honor,  because 
these  were  the  very  specifications  of  the  old  expired 
Warren  patent  for  a  binder  course.  They  are  just 
exactly  what  was  free  to  the  public  with  the  expira- 
tion of  patent  No.  727,505 ;  so  the  binder  course  was 
within  our  rights,  no  question  about  that. 

Now  passing  to  the  finishing  course:  The  finishing 
course  counsel  has  stated  is  a  copy  of  his  specifications. 
I  think  counsel  mis-stated  himself  there,  because  it 
can  be  compared  with  the  finishing  mixture  that  War- 
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ren  Brothers  have  in  their  Type  B  specifications  and 
will  be  found  to  be  entirely  different.  The  proportions 
of  the  mineral  aggregate  and  the  cement  are  different; 
the  grades  are  different;  and  these  proportions  and 
these  grades  were  made  up  by  Mr.  Jensen,  the  county 
surveyor  of  Fresno  County,  and  put  in  here,  and 
were  not  acquired  in  any  manner  from  Warren 
Brothers.  Now  it  provides,  looking  at  paragraph  (f) 
on  page  15,  positively,  that  the  binder  course  shall  be 
given  a  compression  before  the  finishing  mixture  is 
placed  thereon;  and  when  you  do  that  it  is  our  con- 
tention that-  - 

MR.  EVARTS:  Pardon  me;  you  said  "impression"; 
you  mean  the  initial  compression. 

MR.  L.  S.  LYON:  Yes;  the  first  compression  that 
the  binder  course  gets  is  placed  there  before  there  is 
any  surface  mixture  put  on.  Now  we  contend  that 
when  you  do  that  you  have  gotten  outside  of  what  the 
Patent  Office  would  allow  Wallace,  as  shown  by  his 
application  and  the  file  wrapper  thereon;  you  have 
gone  outside  of  anything  that  Wallace  invented,  as 
shown  by  the  prior  art,  because  everything  that  we 
do  was  old  long  prior  to  Wallace. 

Now  this  specification  specifies,  on  page  14,  some- 
thing that  is  entirely  different  from  anything  in  the 
Wallace  patent,  and  this  is  also  Mr.  Jensen's  own  ma- 
terial. It  says:  "The  finishing  course,  after  thorough 
compression,  as  hereinafter  specified,  shall  be  at  least 
one-quarter  inch  in  thickness."  Now  there  we  have 
on  top  of  our  binder  course  a  separate  layer  one- 
quarter  of  an  inch  in  thickness,  and  this  layer  is  just 
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what  we  were  entitled  to  put  on  and  just  what  the 
attorney  for  Wallace  told  the  Patent  Office  he  didn't 
want.  He  wanted  to  get  all  of  that  material  down 
into  the  binder  course  so  that  his  pavement  was 
densest  at  the  top,  and  if  you  leave  this  quarter- 
inch  on  the  top  you  haven't  one  compact  integral 
layer  made  up  of  the  material  for  the  binder  course 
and  the  finishing  course,  but  you  have  two  different 
and  separate  courses,  and  instead  of  the  top  being 
densest,  as  Wallace  calls  for,  our  quarter-inch  finish- 
ing course  is,  as  a  matter  of  actual  fact,  of  less 
density  that  the  binder  course.  And  that  is  merely  an 
outgrowth  of  Warren's  own  proposition  that  sand 
will  contain  a  greater  percentage  of  voids  than  the 
graded  mineral  aggregate  which  is  in  his  binder 
course. 

It  is  also  a  fact  that  these  same  specifications  call 
for  asphalt  wearing  surface.  Type  B.  Now  this  Type 
B  appears  at  paragraph  16-a.  These  were  the  War- 
ren specifications,  and  these  were  the  ones  that  were 
not  used  on  the  Blackstone  Avenue  job  which  is 
here  in  controversy.  The  complaint  is  that  we  in- 
fringed the  patent  by  using  a  certain  pavement  on  a 
certain  part  of  Blackstone  Avenue  in  the  County  of 
Fresno.  It  was  perfectly  proper  and  perfectly  true 
that  when  we  asked  for  bids  we  had  both  types  of 
pavement.  We  asked  for  bids  on  both  types — Types 
A  and  B — and  we  were  entitled  to  ask  for  bids  on 
Type  B.  If  we  wanted  to  we  could  have  gone  ahead 
and  used  Type  B,  because  Warren  Brothers  had  filed 
their  offer  of  the  license.     But  when  the  bids  came 
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in  the  board  of  supervisors  of  Fresno  County,  for 
reasons  fully  sufficient  to  thsmeelves,  decided  that  the 
better  pavement  and  the  more  practical  pavement  for 
Fresno  County  was  Type  A,  and  therefore  they  used 
Type  A  pavement,  which  we  contend  is  not  in  any 
way  an  infringement. 

Now  there  is  no  odium  attached  to  the  fact  that  we 
asked  for  alternate  bids.  That  is  the  customary 
thing,  or  quite  a  frequent  thing,  in  connection  with 
Warren  Brothers'  own  business.  In  the  case  of 
Evans  vs.  Warren  Brothers  in  the  Third  Circuit  Court 
of  Appeals,  reported  in  240  Fed.  at  page  696,  the 
specifications  adopted  by  the  State  of  Pennsylvania 
called  for  alternate  bids,  and  one  of  them  was  War- 
renite;  and  when  the  bids  came  in  the  State  chose 
the  other  form — not  Type  A,  which  was  a  different 
type — called  Filbertine  in  that  case,  as  I  understand 
it,  and  then  Warren  Brothers  turned  around  and  sued 
them  for  using  Filbertine,  and  I  suppose  they  put 
in  all  these  facts  about  the  license — they  are  all  in 
the  opinion  of  the  court  here — and  the  court  held 
that  that  did  not  make  any  difference;  that  the  ques- 
tion was  whether  Filbertine  was  an  infringement  and 
not  how  many  licenses  there  might  have  been  on 
some  other  type.  And  that  is  what  we  have  here. 
They  filed  this  license  agreement,  and  the  board  of 
supervisors  did  not  accept  it.  They  took  this  Type 
A  proposition,  and  they  are  proceeding  on  the  theory 
that  this  pavement  incorporates  only  what  was  al- 
ready a  matter  of  record  before  Wallace  came  into 
the   field,  and  as   Wallace   specifies  in  nine  places   in 
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his  patent  and  all  throug-h  his  argument  to  the  Patent 
Office  that  the  thing  that  he  invented  was  failure  to 
roll  that  binder  course,  thereby  getting  a  new  result, 
when  we  go  contrary  to  that  we  are  going  right  back 
to  what  Wallace  himself  admitted  was  old. 

It  has  been  stated  here  that  the  question  is  whether 
or  not  these  specifications  are  an  infringement  of  the 
patent.  Now  of  course  the  specifications  cannot  be  an 
infringement  of  the  patent.  The  thing  that  would  have 
to  be  an  infringement  would  be  the  thing  that  was 
laid,  and  anybody  that  participated  in  the  laying  of 
it  would  be  an  infringer  if  the  thing  as  laid  infringed 
the  patent.  The  latent  law  goes  to  making,  using  and 
selling.  It  doesn't  say  anything  about  writing  specifi- 
cations. 

We  have,  of  course,  admitted  on  the  stand,  or  right 
in  the  stipulation,  that  this  pavement  for  Type  A  on 
Blackstone  Avenue  was  laid  in  accordance  with  these 
specifications,  but  it  is  significant  that  these  specifica- 
tions mention  minima ;  they  do  not  require  that  you  only 
use  so  much ;  they  say  that  you  can  use  what  you  want 
provided  you  come  within  certain  minimum  propositions. 
Now  if  we  have  this  situation  in  the  case — which  we 
do  not  admit — say  that  rolling  it  by  a  one-ton  roller 
infringed  the  patent  and  rolling  it  by  a  two-ton  roller 
did  not,  why,  of  course,  that  is  a  ridiculous  thing.  If 
that  is  all  there  is  to  this  patent  it  was  not  valid  in 
the  first  place,  it  seems  to  me.  Now  the  question  is 
whether  there  is  any  rolling  or  no  rolling.  But  if 
our  specification  said  a  one-ton  roller  as  a  minimum 
that  you  can  use,  then  our  specifications  would  not  be 
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an  infringement,  and  the  road  would  not  necessarily 
be  an  infringement  by  jnst  proving  the  specifications 
because  it  doesn't  show  how  much  more  rolling  we 
did  than  that;  we  might  have  used  a  fifty-ton  roller, 
if  there  is  such  a  thing,  and  still  follow  the  specifica- 
tions. 

Now  the  facts  in  this  case,  as  we  shall  show,  are 
that  our  specifications  call  for  a  minimum  rolling  of 
three  tons,  which  is  plenty  of  rolling — just  absolutely 
what  Wallace  said  to  the  Patent  Office  he  did  not 
invent  and  did  not  want  and  would  not  do  his  work. 
Our  specifications  said  a  three-ton  roller,  but,  as  a 
matter  of  fact,  when  we  came  to  make  the  pavement 
which  is  alleged  to  infringe,  we  used  identically  the 
same  roller  for  rolling  the  binder  course  before  the 
surface  mixture  was  put  on  as  we  used  for  rolling 
the  surface  mixture  after  it  was  put  on,  and  that  same 
roller  was  a  12-ton  roller.  There  was  no  distinction 
made  at  all  as  to  how  the  binder  course  and  the 
finishing  course  were  rolled.  They  were  both  rolled 
with  the  same  roller  and  that  follows  the  specifications. 
We  conformed  to  everything  in  the  specification,  and 
that  does  not  infringe  the  patent  in  any  way;  so  we 
agree  with  counsel's  statement  that  if  those  specifica- 
tions require  an  infringement  of  the  patent  when  we 
stipulate  that  we  followed  the  specifications  our  pave- 
ment would  be  an  infringement.  But  if  the  specifica- 
tions do  not  require  an  infringement  of  the  patent, 
whether  or  not  we  infringed  depends  on  how  we  did  it. 
That  would  just  follow  as  a  matter  of  course,  it  seems 
to  me.     And  so,   for  that  reason,   we  are  presenting 
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evidence  as  to  just  how  that  pavement  was  laid,  just 
what  it  was  Hke;  we  have  the  samples  here  in 
court,  and  we  rely  on  three  fundamental  tests  in  our 
pavement  over  the  \\^allace  patent.  In  the  first  place 
we  rolled  by  a  12-ton  roller  our  binder  course  before 
we  put  our  finishing-  course  on;  in  the  second  place 
we  get,  as  a  result,  a  different  pavement.  We  have 
a  finishing  course  one-fourth  of  an  inch  in  thickness 
which  is  entirely  distinct  and  is  not  blended  with  the 
binder  course;  and  the  reason  that  is  not  blended  is 
because  we  roll  the  binder  course,  and  Warren,  in 
his  patent,  states  that  if  you  do  roll  the  binder  course 
you  will  not  get  it  blended — and  you  won't.  Now  the 
last  reason  is  that  the  patent  in  suit  was  only  allowed 
in  the  Patent  Office  when  they  put  into  their  claims, 
as  a  last  stand,  a  statement  that  by  following  that 
particular  process  of  failing  to  roll  the  binder  course 
they  got  one  integral  mass  which  was  densest  at  the 
top.  Our  pavement  is  not,  as  a  matter  of  actual  fact, 
densest  at  the  top. 

Mr.  Nensen's  affidavit  as  an  expert  in  the  case 
points  out  the  reasons  why,  on  behalf  of  Fresno 
County,  he  wrote  up  these  Type  A  specifications.  He 
considers  that  failing  to  roll  that  binder  course  is  bad 
practice.  He  considers  that  it  is  the  wrong  thing  to 
do,  that  you  do  not  want  all  your  top  mixture  forced 
down  in  there  because  then  you  will  have  rocks  coming 
through  to  the  top;  you  will  have  your  seal  coat 
broken;  you  will  have  an  uneven  thickness  of  mix- 
ture in  there  between  all  those  rocks,  which  are  just 
raked   over  and  not   rolled,   and   that  will   start   your 
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pavement  to  working  and  to  ravelling,  and,  therefore, 
he,  as  an  absolute  condition  to  the  Wallace  patent, 
goes  back  and  does  just  exactly  what  Wallace  says 
not  to  do  and  just  exactly  what  was  always  done 
ahead  of  Wallace. 

Now  if  I  have  made  myself  clear  on  what  the  de- 
fenses are  in  the  case  we  will  proceed  with  the  intro- 
duction of  our  proofs. 

We  offer  in  evidence,  to  show  the  prior  art,  -  - 

MR.  EVARTS:  Mr.  Lyon,  pardon  me.  You  have 
pleaded  in  your  answer  some  sixty-eight  anticipation 
patents.  In  your  statement  I  do  not  understand  that 
you  have  mentioned  any  anticipations  that  you  intend 
to  introduce  evidence  on  except  the  W^arren  patent. 
If  you  do  expect  to  introduce  any  evidence  would 
it  not  be  consistent  with  your  ideas  of  the  proprieties 
of  the  case  to  tell  us  in  your  statement? 

MR.  L.  S.  LYON:  Yes;  I  think  that  is  only  fair, 
Mr.  Evarts. 

MR.  EVARTS:     I  think  so. 

MR.  L.  S.  LYON :  You  see,  we  are  not  so  much 
concerned  with  whether  this  W^allace  patent  is  valid 
or  not.  All  we  are  concerned  with  is  showing  that 
what  we  are  doing  is  just  what  was  done  ahead  of 
the  Wallace  patent. 

Now  in  the  first  place  we  offer  in  evidence  patent 
No.  88,139,  to  J.  P.  Cranford,  issued  March  23,  1869. 

MR.  EVARTS:  Of  course  we  interpose  the  ob- 
jection on  the  ground  that  it  is  entirely  incompetent, 
irrelevant  and  immaterial  and  the  patent  in  question 
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fails  to  show  any  anticipation.  It  is  a  formal  ob- 
jection, and  I  suppose  the  ruling-  will  be  reserved  ~ 

THE  COURT:    The  objection  is  overruled. 

MR.  L.  S.  LYON:  I  would  like  to  suggest  that 
you  begin  with  about  M  in  those  patents,  Mr.  Clerk. 

(Cranford  patent  filed  as  Defendant's  Exhibit  M-1.) 

MR.  L.  S.  LYON:  Now  this  patent,  of  course,  is 
to  show  the  fundamental  characteristics  of  pavement 
construction  long  prior  to  anything  Wallace  invented  -  - 

MR.  EVARTS:  This  is  not  an  argument  at  this 
time,  is  it? 

MR.  L.  S.  LYON:  No;  I  am  explaining  the  pur- 
pose, that  is  all. 

MR.  EVARTS :  Well,  it  is  offered  in  evidence,  and 
I  suppose  the  explanation  will  come  as  a  matter  of 
argument. 

MR.  L.  S.  LYON:  Sometimes  the  court  likes  to 
know  what  we  are  putting  them  in  for  when  we  put 
them  in  so  that  it  can  judge  the  testimony. 

THE  COURT:     Yes.     Go  on. 

MR.  L.  S.  LYON :  This  patent  shows  a  base  com- 
posed of  stones  A  in  the  drawing  and  the  bituminous 
composition  B  filling  the  surface  crevices. 

Now  that  forms  a  base,  like  the  Wallace  patent  says 
there  can  be  any  base.  Upon  this  base  is  laid  an  in- 
termediate course  C  which  is  composed  of  broken 
stone  mixed  with  sand  and  bituminous  material.  Now 
that  corresponds  with  the  binder  course  of  the  Wal- 
lace patent,  except,  of  course,  it  docs  not  show  the 
identical  graded  aggregate  that  was  laid  in  the  War- 
ren  patent,    but   it    shows   the   binder   course   on   the 
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base,  and  then  it  shows,  on  top  of  that,  a  finishing 
course  D  which  the  patent  states  is  a  finer  material 
than  the  intermediate  course  C  and  of  compressed 
gravel,  sand,  etc.,  mixed  with  bituminous  material. 
Now  the  patent  states  that  the  top  course  D  is  to  be 
rolled  even  and  solid.  We  contend  that  that  shows 
the  fundamental  principle.  It  is  an  old  patent.  Just 
to  show  how  much  of  this  was  old,  it  shows  the 
fundamental  principles  of  the  base  with  the  binder 
course  on  it  and  the  top  course  with  the  mixture  of 
gravel,  sand  and  bituminous  material  rolled  onto  the 
binder  course. 

Now  the  next  patent  that  we  ofifer  in  evidence  is  No. 
375,273,  granted  December  20,  1887,  to  Edward  J. 
DeSmedt,  as  Defendant's  Exhibit  M-2. 

MR.  EVARTS:  We  interpose  the  objection  that 
it  is  entirely  incompetent,  irrelevant  and  immaterial, 
not  responsive  to  any  of  the  issues,  and  not  tending 
to  show  any  anticipation  as  far  as  the  patent  in  issue 
is  concerned.  The  same  objection,  if  your  Honor 
please,  will  apply  to  all  of  these  offers? 

THE  COURT:     Yes. 

MR.  EVARTS :     By  stipulation. 

THE  COURT:     Overruled. 

MR.  L.  S.  LYON:  This  DeSmedt  patent  describes 
a  base  A  which  it  states  is  made  of  hydraulic  con- 
crete. Of  course  hydraulic  concrete  is  cement  concrete. 
It  is  just  the  same  thing  as  we  use  on  the  state  high- 
ways here.  Then  the  patent  states  that  upon  this  base 
is  laid  a  binder  course  B;  then  the  binder  course  B 
is  stated  -  -  page  1,  lines  81-3  -  -  in  the  patent  to  con- 
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sist  of:  "I  may  use  gravel  and  sand  mixed  together, 
or  a  combination  of  broken  stone,  gravel  and  sand, 
when  the  same  is  coated  with  the  bituminous  com- 
pound." Now  there  is  the  same  idea  of  a  binder 
course.  Of  course  it  does  not  have  just  the  particular 
grading  of  aggregate  that  was  involved  in  the  War- 
ren patent,  but  it  is  the  binder  course  in  the  Wallace 
patent.  And  the  patent  goes  on,  at  page  1,  lines 
90-1,  and  states  that  "The  top  or  wearing  course, 
C,  is  composed  of  refined  Trinidad  or  other  suitable 
asphaltum,  heavy  petroleum,  or  the  residuum  of  pe- 
troleum, fine  sand,  and  powdered  carbonate  of  lime, 
mineral  dust,  or  any  other  finely-divided  mineral  ma- 
terial." Now  that  mixture  is  just  what  we  put  on 
the  top  course  of  our  finish.  That  Mr.  DeSmedt  had 
a  good  understanding  of  the  theories  of  these  pave- 
ments is  shown  by  his  patent.  He  describes  ex- 
actly what  a  binder  course  is  for.  On  page  2,  lines 
11-20  of  his  patent,  we  find  this: 

"The  advantage  of  pavement  laid  in  the  man- 
ner described  is  that  the  bituminous  matter  em- 
ployed in  cementing  the  broken  stone  of  the  mid- 
dle or  binding  course,  B,  will  cause  the  wearing 
surface  of  top  layer,  C,  to  adhere,  thus  forming  a 
solid  or  comparatively  solid  mass,  which  increases 
the  strength  of  the  pavement  and  at  the  same  time 
will  be  pliable  enough  to  prevent  the  cracking  of 
the  surface  layer." 
This  DeSmedt  patent,  we  contend,  shows  the  three- 
layer  patent  pavement  that  is  in  the  Type  A  speci- 
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fications,  and  we  think  it  is  a  pretty  good  anticipation 
of  our  pavement. 

(A   recess   was   thereupon   taken   until   two   o'clock 
p.   m.) 


AFTERNOON  SESSION. 
2  o'clock. 
THE   COURT:      Proceed,   gentlemen. 
MR.  L.  S.  LYON :   At  this  time  we  offer  in  evidence 
Patent  No.  391,222,  issued  October  16,  1888,  to  Amzi 
L.  Barber,  as  Defendant's  Exhibit  M-3.     This  Barber 
patent  describes  a  base,  a  binder  course,  and  a  finishing 
course,    and    it    specifies    that    the    base    shall    be    an 
hydraulic  base  as  distinguished  from  an  asphalt  con- 
crete base,  that  is  to  say,  that  it  shall  use  what  we  call 
hydraulic  cement  in  place  of  asphalt;  but  it  goes  ahead 
and    describes   the   binder   course.      At   line    53    your 
Honor   will   find   a   reference   to   the  binder   course — 
or,  rather,  beginning  at  line  44:     It  says: 

"The  second  or  binder  course  is  composed  of 
clean  broken  stone  or  gravel,  not  exceeding  one 
and  one  fourth  inch  in  largest  dimensions,  the 
stone  to  be  heated  in  any  suitable  manner  and 
mixed  with  No.  4  coal-tar,  distillate  in  the  pro- 
portion of  about  one  gallon  of  the  distillate  to 
one  cubic  foot  of  stone.  This  binder-course  is 
spread  on  the  base  or  foundation  course  to  form 
a  layer  of  about  one  and  one-half  inch  in  thickness 
when  properly  rolled  or  compacted." 
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And  then,  beginning  at  line  62,  it  mentions  the  top 
course : 

"The  top  or  wearing  surface  or  course  is  next 
placed  upon  the  binder  course,  and  is  to  be  about 
one  and  one-half  inch  in  thickness  when  com- 
pacted. This  top  or  wearing  surface  is  com- 
posed of  refined  Trinidad  or  other  suitable  nat- 
ural asphaltum,  heavy  petroleum,  or  the  residuum 
of  petroleum,  and  fine  sand." 
And  at  line  80  it  specifies  as  follows: 

*'The   materials   and   combination   of   materials 
forming  each   layer   or  course   of  the  pavement, 
except   the    first    one    of   broken    stone,    are    laid 
while   in   a  heated   condition,    so   that  the   second 
or  binding  course   is   joined   or   cemented   to   the 
base   or   bottom   course   and   the   top   or   wearing 
course  is  cemented  to  the  intermediate  or  binding 
course,  and  in  this  manner  I  produce  a  pavement 
which  will  be  solid  in  all  its  parts  and  capable 
of  withstanding  the  action  of  water  and  the  ex- 
pansions   and    contractions    incident    to    thermal 
changes." 
Now  we  contend  for  that  patent  that  it  shows  our 
proposition  of  a  base,  a  binder  course  on  the  base  and 
a  finishing  course  on  top  of  that,   the  three  courses 
bonded   together;   that   it  shows  that   what   was  new 
with  Wallace  over  this  particular  patent  was  merely 
the  fact  that  Wallace  put  the  top  finishing  course  on 
before  the  binding  course  had  been   rolled,   and  that 
when  we  roll  our  binder  course  we  go  back  to  these 
old  prior  patents. 
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The  next  patent  that  we  offer  in  evidence  is  the 
one  which  the  court  has  heretofore  considered,  that  is, 
No.  727,505,  to  Warren.  That  is  offered  as  De- 
fendant's Exhibit  M-4.  I  think  I  have  explained  that 
that  shows  the  exact  binder  course  on  a  base  that  the 
defendant  uses  and  shows  a  mixture  for  the  top  course 
C-  There  is  a  httle  difference  between  the  mixture, 
perhaps,  of  this  particular  Warren  patent  and  the 
mixture  which  we  put  on  our  binder  course  in  Type  A 
in  that  in  our  Type  A  finishing  course  we  take  and 
mix  the  gravel  and  the  oil  together  as  they  did  in 
this  Barber  patent  and  as  they  did  in  the  De  Smedt 
patent,  and  then  put  them  on,  while  in  the  W^arren 
patent  he  prefers,  he  says,  to  just  put  the  asphalt 
on  in  a  sheet  and  then  throw  the  material  on  top  and 
roll  it  in,  the  difference  between  the  two  being  that  in 
one  case  you  get  the  rock  and  asphalt  and  mix  them 
in  a  can  together  and  then  put  them  on  the  pave- 
ment and  in  the  other  case  you  put  the  asphalt  down 
and  sprinkle  the  mixture  over  it.  Of  course  the  prior 
art  showed  both  forms. 

Now  the  next  patent  we  wish  to  offer  in  evidence 
is  an  English  patent  issued  in  1887,  No.  17,483,  to 
Julius  Boult,  and  we  offer  this  as  Defendant's  Ex- 
hibit M-5.  This  patent,  referring  to  the  drawings, 
shows  a  pavement  comprising  a  base  A,  a  binder 
course  B  and  a  finishing  course  C.  The  patent  states 
that  the  base  is  to  be  made  with  hydrauUc  concrete. 
The  binder  course  is  made  of  a  mixture  of  bitumen 
and  broken  stone,  gravel  and  sand.  That  gives  the 
bottom  base  and  the  binder,  and  then  it  also  shows 
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the  finishing  course  C,  and  the  patent  states  that  the 
finishing  course  is  composed  of  bitumen  and  finely- 
divided  mineral  material,  which  of  course  is  what 
we  use  in  our  Type  A  construction.  This  patent  also 
states  clearly  the  fundamental  principles  of  construc- 
tion of  our  Type  A  pavement  when  it  says : 

"The   bituminous   matter   employed   in   cement- 
ing the   broken    stone   of   the   middle   or   binding 
course  B  will  cause  the  wearing  surface  or  top 
layer  C  to  adhere,  thus  forming  a  solid  or  com- 
paratively solid  mass  which  increases  the  strength 
of  the   pavement   and   at   the   same   time   will  be 
pliable    enough    to    prevent    the    cracking    of   the 
surface   layer." 
That  shows  the  three-course  pavement,  as  we  con- 
tend; and  we  contend  that  it  leaves  nothing  for  Wal- 
lace to  invent  except  the  rolling  of  course  B,  the  binder 
course. 

Patent  No.  675,430,  granted  June  4,  1901,  to  Fred- 
erick J.  Warren,  we  believe  is  a  most  pertinent  patent, 
and  believe  that  it  alone  shows  all  of  the  things 
that  were  employed  in  our  Type  A  pavement.  That 
is  offered  as  Defendant's  Exhibit  M-6. 

In  that  patent,  referring  particularly  to  the  bottom 
figure  of  the  drawings,  the  court  will  see  a  base,  then 
a  binder  course  C,  and  then  a  top  course  E.  Now 
the  binder  course  is  specified  in  the  patent;  but  with 
particular  reference  to  the  top  course  E,  that  is 
specified  on  page  2,  at  line  30,  where  it  says : 

"The  surface  of  the  roadway  may  or  may  not 
be    covered    with   a    thin    coating   of    bituminous 
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mixture  of  sand,  gravel,  screenings,  or  gravel 
mixed  with  coal  tar  or  other  equivalent  material." 

There  is  another  example  of  what  we  had  in  the 
DeSmedt  and  Barber  and  Boult  patents  in  the  way 
of  adding  to  the  Warren  binder  course  a  previously 
mixed  mixture  of  Bitumen  and  finely  divided  mineral 
material  to  form  a  top  or  finishing  course.  That 
patent  differs  from  Wallace,  and  Wallace  differs  from 
this  patent,  in  respect  to  the  fact  that  in  this  patent 
the  binder  course  C  is  rolled  before  the  top  course 
E  is  put  on,  and  the  patent  office  cited  this  patent 
when  the  Wallace  application  was  involved,  and  re- 
quired Wallace  to  limit  his  patent  to  a  non-rolling  of 
the  binder  course,  as  we  will  show. 

Now  of  course  it  would  be  almost  a  matter  of  choice 
as  to  how  thick  this  top  finishing  course  was.  The 
Wallace  patent  describes  that  it  shall  be  laid  on  when 
the  binder  course  is  not  rolled  and  then  impressed  into 
the  binder  course  so  that  it  becomes  a  part  of  it.  It 
states  that  only  a  thin  mixture  shall  be  put  on.  Mr. 
Jensen  does  not  follow  the  Wallace  patent  in  that  re- 
spect, because  he  maintains  a  distinct  quarter-inch.  In- 
sofar as  Mr.  Jensen's  quarter-inch  is  thin,  it  is  merely 
the  same  kind  of  course  as  was  specified  in  that  last 
Warren  patent  when  Warren  also  says  that  his  top 
course  will  be  thin.  There  is  nothing-  new  in  making 
the  top  course  thin. 

On  that  point  we  refer,  in  addition  to  the  Warren 
patent,  to  patent  No.  748,248,  granted  December  29, 
1903,  to  William  Wilson  for  a  roadway,  which  I  will 
offer  as  Defendant's  Exhibit  M-7.    This  patent  to  Wil- 
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son  calls  for  a  surface  course  7  in  the  drawing,  and 
this  surface  course  is  described  as  follows  at  page 
1,  lines  83-5: 

"A  thin  top  dressing  7  of  a  bituminous  sub- 
stance mixed  with  sand,   stone  screenings  or  the 
like." 
There  we  have  the  teaching  of  mixing  up  a  think 
mixture   of  bitumen  and   finely  divided   mineral   mat- 
ter and  spreading  it  on  as   a  top  dressing  in  a  thin 
coat — whatever  "thin"  means. 

Now  it  has  been  stated  in  some  of  the  affidavits 
in  this  case  on  behalf  of  plaintiff  that  the  Type  A 
spescifications  provide  that  we  shall  put  our  top  course 
on  while  the  binder  course  is  still  hot,  as  having  in 
some  way  intruded  on  the  Wallace  patent.  In  con- 
nection with  the  patent  I  am  now  to  ofifer  I  want 
to  simply  state  that  the  Wallace  patent  does  not 
state  anything  at  all  in  any  way  or  give  any  hint 
as  to  when  the  top  course  should  be  put  on.  It  does 
not  say  it  must  be  put  on  immediately  or  while  the 
binder  course  is  not.  If  there  was  an  invention  of 
that  kind  in  Wallace's  patent  it  would  be  void  because 
he  failed  to  mention  it  at  all.  In  other  words,  his 
being  entirely  silent  on  when  the  top  finishing  course 
should  be  put  on,  and  as  to  what  temperature  there 
should  be  when  it  is  put  on,  that  cannot  be  con- 
sidered as  part  of  his  patent.  But  insofar  as  we 
put  our  top  course  on  while  the  binder  course  is  hot 
we  are  following  patent  No.  768,699,  granted  August 
30,  1904,  to  Schutte,  which  I  offer  as  Defendant's  Ex- 
hibit M-8.     In  this  patent,  particularly  at  page  1,  line 
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42,  Schutte  particularly  specifies  that  the  spreading  of 
one  layer  upon  another  should  be  performed  while 
the  lower  layer  is  still  hot;  so  that  that  was  a  well- 
known  expedient  in  the  art,  to  put  it  on  when  the 
other  is  hot,  in  order  to  make  them  stick  together. 

We  have  stated  heretofore  that  we  are  not  con- 
cerned materially  with  the  validity  of  the  Wallace 
patent  because  we  do  not  use  it,  but  for  the  informa- 
tion of  the  court  as  to  whether  or  not  there  is  any- 
thing new  in  failing  to  roll  the  lower  course  we  refer 
to  the  fact  that  a  patent  was  issued  to  J.  H.  Amies, 
No.  932,941,  on  August  31,  1909,  about  coincident 
with  the  issuance  of  the  Wallace  patent  -  - 

MR.  EVARTS:  Well,  it  was  after  the  Wallace 
patent,  was  it  not? 

MR.  L.  S.  LYON:  I  think  it  was  filed  before  the 
Wallace  application  in  suit  was  issued. 

MR.  EVARTS:  No,  I  don't  think  so.  It  was, 
anyway,  granted  after  the  Wallace  patent,  so  that 
I  do  not  think  any  reference  to  that  would  be  proper. 
We  have  our  objection  and  ruling  made  which  applies 
to  all  these  patents;  but  to  this  particular  offer  we 
make  the  further  objection  that  the  application  was 
filed  and  particularly  the  patent  was  issued  after  the 
patent  in  suit. 

MR.  L.  S.  LYON :  The  Wallace  patent  was  issued 
May  31,  1910,  and  this  Amies  patent  application  was 
filed  on  May  1,  1909,  and  patent  was  issued  August 
31,  1909,  about  nine  months  before  the  Wallace  pat- 
ent. 

MR.  EVARTS :     The  patent  was  granted,  however, 
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after  the  Wallace  patent,  and  of  course  while  the  ap- 
lication  was  in  the  Patent  Office  it  was  not  at  all  public 
property. 

MR.  L.  S.  LYON:  We  do  not  rely  on  it  seriously, 
except  to  show  to  the  court  that  another  man  just 
at  the  same  time,  in  connection  with  another  pave- 
ment, was  putting  things  on  and  rolling  them  to- 
gether instead  of  rolling  the  courses  separately.  It 
is  not  material,  as  we  do  not  use  it.  We  can  intro- 
duce it  under  that  rule  that  where  there  is  shown  to  be 
a  simultaneous  development  of  the  same  thing  the  court 
will  consider  that  it  was  not  any  great,  remarkable 
invention  to  think  of  doing  it,  otherwise  a  number  of 
people  would  not  have  thought  of  doing  it  at  the  same 
time.  There  are  a  number  of  decisions  to  that  effect. 
We  do  not  urge  it  seriously  as  an  anticipation.  I  don't 
think  it  makes  enough  difference,  in  view  of  the  ex- 
treme pertinency  of  the  other  patents,  to  be  worth 
much  of  a  contest  on.  It  may  simply  be  marked  for 
idntification,  as  far  as  we  are  concerned. 

THE  COURT:  Well,  what  do  you  want  to  do 
with  it? 

MR.  L.  S.  LYON :    We  will  formally  offer  it. 

MR.  EVARTS:  And  we  object  to  it  on  the  ground 
that  this  patent  was  issued  after  the  Wallace  applica- 
tion. 

THE   COURT:     The  objection  will  be  overruled. 

(Patent  filed  as  Defendant's  Exhibit  M-9.) 

MR.  L.  S.  LYON:  Now  the  final  patent  that  we 
wish  to  offer  is  a  patent  which  was  issued  to  this  same 
inventor,    Mr.    Edwin    C.    Wallace,     in     1916.      This 
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patent,  as  we  understand  it,  dififers  from  the  one  in 
suit  only  in  prescribing  certain  slight  differences  in 
the  compositions  of  the  courses — in  the  proportions 
of  the  rock,  etc. — but  it  has  in  it  a  very  pertinent 
statement  of  Mr.  Wallace  that  bears  on  the  patent 
in  suit.  It  is  a  repetition  and  shows  that  after  this 
pavement  had  been  out  for  some  time  Wallace  still 
recognized  the  same  proposition,  and  that  was  that  if 
you  rolled  the  bottom  course  you  would  not  get  the 
results  which  he  claimed  to  the  Patent  Office  were 
new  with  him;  that  is  to  say,  if  you  failed  to  roll 
the  binder  course  until  after  you  had  spread  the  top 
course  on  then  the  top  course,  when  the  first  rolling- 
came,  would  be  shoved  down  into  the  binder  course 
and  they  would  all  be  made  into  one  integral  mass 
and  blended  together  as  the  Wallace  patent  says.  Now 
Wallace  said  to  the  Patent  Office  that  that  would  not 
happen  if  you  rolled  the  course,  and  therefore  he 
said  these  patents  I  have  shown  to  the  court  were  not 
anticipations  because  there  the  binder  course  was 
rolled.  In  this  patent  1,183,507  that  I  want  to  offer, 
on  the  first  page,  at  lines  105-110,  it  states: 

"The  application  of  the  top  course  C  to  lower 
course   B   before   the    latter   is   compacted   is    es- 
sential to  my  process  as  otherwise  the  blending 
of  the  two  courses  as  above  described  cannot  be 
accomplished." 
We  offer  this  as  Defendant's  Exhibit  M-10. 
MR.   EVARTS:     We   object  to   it   as   entirely   in- 
competent, irrelevant  and  immaterial  and  not  responsive 
to  any  issues  in  this  case.     It  was  pleaded  by  the  de- 
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fendants  as  an  anticipation,  and  it  is  now  offered  for 
some  other  purpose,  and  I  cannot  conceive  yet  what 
the  purpose  is.  It  is  a  patent  granted  six  years 
after  this  one  was  granted. 

MR.  L.  S.  LYON:  It  was  not  pleaded  as  an  an- 
ticipation, Mr.  Everts.  I  have  stated  to  the  Court 
that  we  offered  it  to  show  a  statement  of  the  patentee 
in  connection  with  the  claim  of  his  present  patent  in 
suit  and  also  in  connection  with  his  affidavit  which  is 
on  file  in  this  case. 

MR.  EVARTS:  I  may  be  mistaken,  but  does  it  not 
occur  in  your  answer  as  one  of  the  patents  that  you 
plead  in  anticipation? 

MR.  L.  S.  LYON:  Now  I  would  not  want  to 
contradict  you  without  looking  it  up.  It  should  not 
have  been  in  there  if  it  is.  (Examining  pleadings.) 
No,  I  don't  think  it  is,  Mr.  Evarts. 

MR.  EVARTS :  Possibly  I  am  mistaken.  I  thought 
I  was.  But  still,  for  all  that,  I  think  my  objection  is 
well  taken. 

(Court  examining  patent  offered.) 

THE  COURT:     What  is  the  purpose  of  it? 

MR.  L.  S.  LYON:  This  is  a  patent  to  the  same 
patentee  as  the  one  in  suit,  and  we  offer  it  in  con- 
nection with  his  expert  affidavit  in  which  he  refers 
to  certain  blending,  and  we  offer  it  particularly  as  to 
the  effect  of  his  statement  appearing  at  those  lines 
I  have  mentioned,  in  which  he  states  that  if  you 
roll  the  lower  binder  course  before  you  put  the  top 
fmishing  course  on  they  will  not  blend;  because  in  this 
case  we  roll  the  lower  course  before  we  put  the  top 
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course  on.  The  claim  of  the  patent  calls  for  it  be- 
ing blended,  and  we  contend  that  ours  is  not  blended 
at  all,  and  so,  as  part  of  our  case,  we  ofifer  the  sworn 
statement  of  the  inventor  in  this  case  to  the  effect 
that  when  we  roll  we  do  not  blend. 

MR.  EVARTS:  Of  course,  reading  just  what  the 
counsel  has  stated,  it  says  "before  the  latter  is  com- 
pacted". Then  it  becomes  a  question  of  whether  this 
first  layer  was  compacted. 

THE  COURT:     The  objection  is  overruled. 

(Patent    filed    as    Defendant's    Exhibit    M-10.) 

MR.  L.  S.  LYON:  Now  so  far  as  I  am  at  present 
advised,  that  completes  the  prior  patents  we  want  to 
offer  in  evidence.  We  would  like  at  this  time  to  of- 
fer in  evidence,  pursuant  to  a  stipulation  entered 
into  in  the  case,  a  book  on  "The  Modern  Asphalt 
Pavement",  by  Clifford  Richardson,  a  director  of  the 
New  York  Testing  Laboratory.  This  book  was  pub- 
lished in  1905,  and  copyrighted,  and  is  a  copy  that  we 
have  obtained  from  the  California  State  Library. 

MR.  EVARTS:  We  object  to  it  on  the  ground  that 
it  is  entirely  irrelevant,  incompetent  and  immaterial, 
and  not  responsive  to  any  of  the  issues  in  this  case. 
We  have  a  stipulation  that  they  do  not  have  to  prove 
the  foundation  of  the  book. 

MR.  L.  S.  LYON :  We  offer  it  under  the  rule  that 
a  prior  publication  may  be  received  to  show  the  state 
of  the  art. 

MR.  EVARTS:  But  that  rule  is  within  some  limits: 
provided  it  describes  something  that  is  in  issue  in  this 


C.  M.  Thompson  et  al.  303 

case,  and  we  submit  it  describes  nothing  that  is  in 
issue  in  this  case. 

MR.  L.  S.  LYON:  Then  I  will  explain  to  the  court 
what  we  are  relying  on.  This  book  is  regarded  as 
the  standard  authority  on  pavements  generally;  the 
book  tells  how  to  construct  pavement  of  every  kind 
here  involved.  Chapter  1  is  devoted  to  the  base;  it 
tells  all  about  the  base,  how  to  make  it,  and  everything 
else.  Chapter  2  is  headed  "The  Intermediate  Course", 
or,  in  other  words,  the  binder  course  which  we  use 
in  our  Type  A  specifications.  A  number  of  chapters 
after  that  refer  to  the  surface  mixture,  and  then  Chap- 
ter 19  is  entitled  "The  Street",  and  directs  the  man- 
ner of  laying  the  whole  pavement;  and  the  entire 
volume  is  complete  with  details  for  proportions  and 
selections  and  materials;  and  then,  finally,  as  Chapter 
21,  the  author  presents  a  briefing  of  standard  speci- 
fications, stating: 

"For  the  construction  of  an  asphalt  which  is  to  meet 
the  requirements  of  ordinary  traffic  in  a  majority  of 
our  cities  the  following,  in  the  author's  opinion,  will 
be  found  to  be  not  only  satisfactory  to  the  city  but  to 
the  contractors  who  are  to  do  the  work." 

Qhen  it  comes  to  the  argument  we  would  like  to  point 
out  the  fact  that  almost  everything  in  our  Type  A 
pavement  is  included  in  Mr.  Richardson's  book.  In 
other  words,  we  offer  the  book  to  show,  in  connec- 
tion with  the  patents,  the  state  of  the  prior  art,  ahead 
of  Wallace,  to  show  what  he  possibly  could  have 
invented. 

MR.  EVARTS:     It  seems  to  me  that  to  make  that 
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book  pertinent  counsel  should  show  some  place  in  it 
where  the  top  course  is  put  on  hot  and  then  rolled, 
or  he  should  show  that  the  book  provides  for  an  initial 
rolling  of  the  binder  course,  without  which,  where  the 
top  course  is  put  on  and  then  finally  rolled, — there  is 
nothing  in  there;  in  other  words,  that  will  show  any- 
thing as  to  the  claims  upon  which  our  patent  was 
granted. 

MR.  L.  S.  LYON :  We  contend  that  the  book  shows 
everything  that  we  have  incorporated  in  our  pavement, 
and  we  will  attempt  to  show  exactly  what  Wallace  has 
in  his  patent,  and  that  the  things  it  does  not  use  are 
the  very  things  we  do  not  use,  to  wit,  what  is  men- 
tioned by  Mr.  Evarts,  the  failure  to  roll  the  binder 
course. 

Now,  beginning  at  page  3 — just  to  show  the  per- 
tinency of  the  book — here  is  a  statement: 

"An  asphalt  pavement  consists  essentially  of  a  base 
or  support  or  surface  which  is  to  carry  a  traffic,  it- 
self supported  by  the  soil,  and  a  surface  consisting  of 
a  mineral  aggregate  cemented  together  with  asphalt 
to  protect  the  base  from  wear  and  disintegration,  be- 
tween which  is  commonly  interposed  either  a  course  of 
broken  stone  coated  with  bitumen,  known  as  binder,  or 
some  substitute  for  it." 

There  Mr.  Richardson  has,  right  on  the  third  page 
of  his  book,  outlined  the  three  layers  that  we  have  in 
our  Type  A  pavement,  to  wit,  the  base,  the  binder 
course  and  the  surface  mixture.  Now  as  to  the  base, 
on  page  6  Mr.  Richardson  says : 

"Base  of  most  varied   character  has  been   used  in 
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the  construction  of  pavements,  including  broken  stone, 
with  or  without  a  coating  of  more  or  less  bitumen  or 
coal  tar,  macadam,  old  cobblestone  pavement,  and  old 
surface  of  granite  blocks  or  blocks  turned  and  reset, 
old  brick  or  asphalt-block  surfaces,  and  hydraulic  con- 
crete of  natural  or  Portland  cement  of  varying  thick- 
ness." 

And  at  pages  24-5  he  goes  ahead  and  describes  the 
binder  course.  We  want  to  show  that  all  these  things 
were  well-known,  and  here  was  a  book  telling  how  to 
lay  them  and  all  of  it. 

Beginning  at  pages  24-25  Mr.  Richardson  states : 

"The  weakness  of  the  ordinary  open  binder  course, 
when  subjected  to  heavy  traffic,  can  be  avoided  by 
filling  the  voids  in  the  material  with  fine  stone  or 
grit  and  the  remaining  voids,  after  this  addition,  with 
their  sand  or  a  mineral  aggregate  corresponding  in 
grading  to  that  of  a  standard  surface  mixture." 

Mr.  Richardson  was  there  describing  the  warrenite 
binder  of  the  patent  which  has  now  expired,  which 
patent  was  then  in  force,  the  binder  which  we  use  on 
our  Type  A  specification. 

Now  referring  to  the  only  other  thing  we  have  in 
our  pavement,  the  top  finishing  course,  Mr.  Richard- 
son describes  that  at  page  27  of  his  book,  in  which  he 
says: 

"The  asphalt  surface,  which  directly  carries  the 
traffic  and  which  is  intended  to  withstand  the  wear 
and  tear  of  the  same  and  the  action  of  the  elements,  is 
composed  of  a  mineral  aggregate  and  an  asphalt  ce- 
ment, that  is  to  say,  it  is  an  asphalt  mortar  or  concrete. 
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"The  mineral  aggregate  consists  of  sand,  in  ex- 
ceptional cases  also  of  stone,  and  a  fine  mineral  dust 
or  filler." 

There  are  the  three  courses,  specifying  all  the  ma- 
terials that  we  use.  Now  it  seems  to  me  that  that  is 
perfectly  pertinent  to  show  the  state  of  the  art  at  that 
time,  and  I  think  it  will  be  very  helpful  to  the  court,  if 
the  court  cares  to  examine  the  book,  to  show  just 
what  was  known  and  embodied  in  the  publication  as  a 
standard  treatise  as  far  back  as  1905. 

THE  COURT:  I  suppose  the  court  could  read  that 
if  it  were  not  in  evidence,  and  therefore  it  can  read  it 
if  it  is  in  evidence.  What  difference  does  it  make?  It 
will  be  admitted. 

(Book  filed  as  Defendant's  Exhibit  M-11.) 

MR.  L.  S.  LYON:  Now  on  April  22  in  this  case 
this  court  entered  an  order  on  a  petition  to  the  effeci 
that  the  expert  evidence  in  this  case  be  set  forth  in 
the  form  of  affidavits.  The  plaintiff  filed  affidavits 
and  the  defendant  filed  affidavits.  The  first  affidavit 
we  would  like  to  present  is  that  of  Mr.  Jensen,  county 
surveyor  of  Fresno  County,  who  prepared  these  speci- 
fications and  if  I  may  state  some  of  the  substance 
of  this  affidavit  and  read  the  parts  we  rely  on,  and 
then  with  the  court  having  what  is  in  the  affidavit  be- 
fore him,  we  will  offer  Mr.  Jensen  for  cross-examina- 
tion.    The  affidavit  reads : 

(Reads  Chris  P.  Jensen  affidavit.) 

(Mr.  F.  S.  Lyon  appears  at  this  point  as  counsel  for 
defendant.) 

MR.  L.  S.  LYON:     Then  Mr.  Jensen  goes  ahead 
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and  describes  the  patent  in  suit,  and  I  will  not  stop 
to  read  it,  because  it  covers  practically  the  same  ground 
as  I  have  stated  to  the  court  in  my  opening  stat. 
ment,  to  wit,  that  the  patent  describes  a  base  A,  and  a 
binder  course  B,  and  a  surface  course  C,  and  that  there 
is  no  description  of  the  kind  of  finely-divided  material 
matter  utilized  in  course  C. 

That  completes  the  affidavit  of  Mr.  Jensen;  and  v/c 
ofifer  the  affidavit  and  the  exhibits  referred  to  there 
in  in  evidence;  and  Mr.  Jensen  will  please  take  the 
stand  for  the  purpose  of  cross-examination. 

MR.  EVARTS :  I  would  suggest  that  you  may  read 
any  other  affidavits  you  desire  to  and  we  will  proceed 
with  the  cross-examination  later. 

THE  COURT:  Why  take  the  time  to  read  them 
now?     Why  not  read  them  during  the  argument? 

MR.  L.  S.  LYON:  We  were  going  to  produce  the 
affiants  for  cross-examination.  I  don't  know  how  the 
court  could  follow  the  cross-examination  without  first 
considering  the  direct  examination. 

THE  COURT:  Well,  can't  you  state  substantially 
♦vhat  it  is? 

MR.  L.  S.  LYON :     I  think  I  can,  your  Honor. 

THE  COURT:     All  right. 

(Mr.  L.  S.  Lyon  reads  and  states  substance  of 
depositions  of  Messrs.  Leyden  and  Slayter.) 

MR.  EV^ARTS:  I  would  suggest  that  you  get  all 
your  evidence  in  and  we  will  withhold  our  right  of 
cross-examination — 

MR.  EVARTS:  If  your  Honor  please,  at  this 
time  we  do  not  care  to  cross-examine.     There  might 
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be  some  question  before  we  finally  conclude  the  case, 
but  we  don't  care  now  to  cross-examine. 

THE  COURT:    All  right. 

MR.  L.  S.  LYON:  Then  that  is  defendant's  case 
at  this  time,  if  your  Honor  please. 

REBUTTAL. 


MR.  EVARTS :  If  your  Honor  please,  I  will  read 
the  affidavit  of  George  H.  Perkins  as  briefly  as  pos- 
sible. 

(Begins  reading  of  affidavit.) 

We  have  attached  to  this  affidavit  Exhibit  B  which 
indicates  that,  and  we  ask  to  have  it  introduced  in  evi- 
dence. 

(Resumes  and  completes  reading  of  deposition.) 

And  we  introduce  at  the  same  time  these  exhibits, 
all  of  them,  that  are  attached  to  the  affidavit. 

(An  adjournment  was  thereupon  taken  until  No- 
vember 9,   1921,  at  ten  o'clock  A.  M.) 

oOo 

LOS  ANGELES,  CALIFORNIA,  WEDNESDAY, 
NOV.  9,  1921.     10  A.  M. 

(Appearances:  Messrs.  Evarts,  Head  and  Horn- 
berger,  for  plaintiff;  Messrs.  F.  S.  Lyon  and  L.  S. 
Lyon  for  defendants.) 

"Patent  No.  691,708  to  Mallette,  and  No.  683506  to 
Mallette  and  Seyboldt,  offered  and  admitted  as  defend- 
ants' Exhibits  M-12  and  M-13. 

THE  COURT:    All  right. 


C.  M.  Thompson  et  al.  309 

(Patents  filed  as  Defendant's  Exhibits  M-12  and 
M-13.) 

MR.  EVARTS:  At  the  condusion  on  yesterday,  if 
your  Plonor  please,  plaintiff  had  finished  the  affidavit 
of  Mr.  Perkins.  We  would  like  to  call  Mr.  Perkins  to 
the  stand  at  this  time. 

MR.  L.  S.  LYON:  We  object  to  any  further  tes- 
timony of  experts  except  by  way  of  cross-examination, 
your  Honor.  That  was  the  order  of  the  court,  and 
Mr.  Perkins'  testimony  was  direct  testimony  and  was 
put  in  in  afifidavit  form,  and  acting  on  that  understand- 
ing we  filed  our  affidavits,  under  the  ruling  of  the 
court,  based  upon  Rule  48.  The  rule  entered  was  that 
all  testimony  of  experts  in  this  case,  so  far  as  their 
direct  examination  was  concerned,  should  be  put  in  in 
affidavit  form,  and  the  affidavits  were  filed  by  both 
parties.  Now  we  do  not  see  any  need  and  do  not  feel 
that  it  is  proper  to  have  further  expert  testimony  in 
view  of  that  rule. 

MR.  EVARTS:  In  the  first  place  I  do  not  think 
counsel's  objection  is  pertinent  at  this  time,  for  counsel 
does  not  know  whether  this  is  expert  testimony  or 
not.  Our  position  is  that  we  wish  to  put  Mr.  Perkins 
on.  Some  of  his  testimony  may  or  may  not  be  ex- 
pert testimony,  and  as  to  other  parts  of  it  there  is 
no  question   about   it  being  expert  testimony. 

MR.  L.  S.  LYON:  I  though  you  just  said  you 
wanted  to  put  on   further  expert  testimony. 

MR.  EVARTS:  If  I  did  I  used  the  word  in- 
advisedly.    I  want  to  put  him  on,  and  when  the  tes- 
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(Testimony  of  George  H.  Perkins.) 

timony   comes   on   you   can   take   it   up   at   that   time 

and  discuss  the  question  of  its  character. 

THE  COURT:  Well,  put  him  on.  There  is  no 
doubt  that  that  was  the  intention,  that  these  expert 
witnesses  should  testify  by  way  of  affidavit,  and  that 
rule  will  be  adhered  to. 

MR.  EVARTS:  Take  the  stand  Mr.  Perkins.  I 
have  some  exhibits  I  wish  to  introduce  that — 

GEORGE  H.  PERKINS, 

called  as  a  witness  on  behalf  of  plaintiff,  in  rebuttal, 
being  first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION, 
BY  MR.  EVARTS: 

MR.  EVARTS :  We  will  refer  to  the  affidavit  as  far 
as  Mr.  Perkins'  qualifications  are  concerned,  and  as  to 
his  residence,  and  so  forth, — the  preliminary  questions. 

Q  I  show  you  a  photograph  and  ask  you  what  that 
is,  Mr.  Perkins   (handing  photograph  to  witness). 

MR.  L.  S.  LYON:  We  object  to  the  question  on 
the  ground  that  it  is  incompetent,  no  foundation  laid. 

MR.  EVARTS:     If  he  knows. 

MR.  L.  S.  LYON :  On  the  ground  that  it  is  expert 
testimony  and  must  be  a  part  of  the  prima  facie  case 
and  not  rebuttal. 

THE  COURT :  The  identification  of  a  photograph 
is  not  expert  evidence;  that  is  certain.  The  objection 
is  overruled. 

MR.  F.  S.  LYON:    Exception. 

Q     BY  MR.  EVARTS :    What  is  that,  if  you  know  ? 
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A.  This  is  an  enlarged  photograph  of  a  cross-sec- 
tion of  a  sample  taken  from  the  work  laid  by  Thomp- 
son Brothers  on  Blackstone  Avenue,  part  of  route  5, 
section  A,  for  the  County  of  Fresno. 

MR.  L.  S.  LYON:  Now  we  object,  if  your  Honor 
please,  and  move  to  strike  out  the  testimony  of  the 
witness  on  the  ground  that  he  is  an  expert  witness; 
he  is  a  man  in  the  East,  and  if  this  is  any  question 
of  fact,  that  it  is  mere  hearsay  on  his  part.  He  doesn't 
show  that  he  knows  anything  about  that  sample  at  all. 

THE  COURT:    He  has  taken  a  photograph. 

MR.  F.  S.  LYON:  All  right.  Let  him  offer  the 
photograph. 

MR.  EVARTS:  We  offer  this  in  evidence  at  this 
time. 

MR.  F.  S.  LYON :  Now  we  object,  further,  on  the 
ground  that  it  is  incompetent,  no  foundation  laid,  not 
identified;  and  upon  the  further  ground  that  the  wit- 
ness is  not  qualified  to  answer  the  question,  and  on  the 
further  ground  that  it  is  not  rebuttal,  and  that  it  is  in 
the  nature  of  expert  testimony,  in  abrogation  of  the 
rule. 

THE  COURT:     Let's  see  what  it  is. 

(Last  question  and  answer  read.) 

Q.     BY  THE  COURT:     How  do  you  know  it  is? 

A  The  photograph  was  made  at  the  laboratory  of 
Warren  Brothers  Company,  East  Cambridge,  Massa- 
chusetts, at  my  direction  and  under  my  supervision. 

Q  How  do  you  know  it  is  a  sample  taken  from 
that  particular  place? 
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A     The   sample  was  taken  by — 

Q  I  didn't  ask  you  that:  how  do  you  know  it  is  a 
sample  ? 

A  By  the  identification  memorandum  that  I  re- 
ceived from — 

THE  COURT:  The  objection  is  sustained.  The 
foundation  has  not  been  laid. 

MR.  EVARTS:  All  right;  we  will  call  the  other 
witness.  I  though  this  was  one  that  he  took  from  a 
sample. 

THE  COURT:    All  right. 

Q  BY  MR.  EVARTS :  I  will  show  you  three  en- 
larged photographs  and  ask  you  what  they  represent, 
if  you  know  (handing  pictures  to  witness). 

MR.  F.  S.  LYON:  We  object  to  that  on  the  ground 
that  there  is  no  foundation  laid,  the  witness  not  hav- 
ing qualified  to  answer  the  question. 

MR.  EVARTS:  I  would  state  that  these  gentle- 
men are  merely — 

THE  COURT:     Wait  a  minute.     Just  keep  calm. 

MR.  EVARTS:  I  am  thoroughly  calm,  but  I  just 
wish  to — 

THE  COURT:  All  right;  now  don't  get  excited. 
Now  start  in  all  over  again. 

MR.  EVARTS:  All  right.  H  your  Honor  please, 
I  mean  to  be  calm.  I  was  merely  stating  to  the  court 
what  these  consisted  of,  and  they  are  simply  enlarge- 
ments of  photographs  that  are  attached  to  his  affidavit, 
and  are  enlarged  sizes,  that  is  all,  and  I  thought  they 
were  more  useful  to  the  court. 
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THE  COURT:  If  they  are  merely  large-sized  pho- 
tographs attached  to  his  affidavit,  that  is  entirely  dif- 
ferent. 

MR.  EVARTS:    That  is  it. 

MR.  F.  S.  LYON:  They  don't  need  to  be  proved, 
then. 

MR.  EVARTS:  I  will  have  to,  in  some  way  or 
other,  show  what  they  are,  by  someone. 

THE  COURT:  U  they  are  enlarged  photographs 
that  can  be  very  easily  ascertained,  and  if  they  are  I 
don't  suppose  there  is  any  objection  to  them. 

MR.  F.  S.  LYON:     None  whatever. 

MR.  EVARTS :    All  right. 

THE  COURT:  Submit  them  to  counsel  and  let  us 
see. 

MR.  L.  S.  LYON:  That  is  apparently  what  they 
are. 

THE  COURT:    All  right. 

Q  BY  MR.  EVARTS:  I  show  you  another  pho- 
tograph and  ask  you  what  that  is,  if  you  know. 

MR.  F.  S.  LYON :  We  object  to  that  on  the  ground 
that  there  is  no  foundation  laid. 

THE  COURT:    Overruled. 

MR.  F.  S.  LYON:    Exception. 

A     This  is  a  photograph  of  Blackstone  Avenue. 

O  By  MR.  EVARTS:  Was  it  taken  in  your 
presence? 

A  It  was;  on  October  30,  192L  The  view  is  taken 
from  Hedges  Avenue  on  Blackstone  Avenue  looking 
south  towards  the  city. 
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Q     Does  that  cover  the  work  in  dispute  here? 

MR.  F.  S.  LYON :  We  object  to  that  on  the  ground 
that  it  is  not  rebuttal,  and  is  part  of  the  prima  facie 
case. 

MR.  EVARTS :  I  haven't  offered  it  yet ;  I  am  just 
ascertaining  w^hether  it  covers  the  work  or  the  portion 
of  the  work  that  is  in  dispute  here. 

THE  COURT:    Objection  overruled. 

MR.  F.  S.  LYON:     Exception. 

A     It  shows — 

0  BY  THE  COURT:  Well,  does  it  cover  the 
work  in  dispute? 

A     It  does. 

Q  BY  MR.  E\^ARTS:  What  else,  if  anything, 
does  it  cover? 

MR.  L.  S.  LYON:  Now  we  object  to  his  stating 
anything  about  what  it  shows.  That  w^ould  be  expert 
evidence.  He  can  state  that  that  is  the  piece  of  pave- 
ment they  bring  the  suit  on.  That  is  a  fact,  I  sup- 
pose. But  when  he  goes  into  discussing  what  it 
shows,  we  object  to  that. 

MR.  EVARTS:  That  has  already  been  asked  and 
answered  and  the  objection  was  overruled  once,  Mr. 
Lyon.    You  didn't  hear  your  father  on  that. 

MR.  L.  S.  LYON:    Exception. 

A  It  covers,  in  the  foreground,  a  portion  of  the 
work  laid  for  the  County  of  Fresno  under  Type  B 
specifications.  The  background,  to  the  right  of  the 
joint  shown  in  the  center,  is  work  laid  under  the 
Wallace  patent   for  the   City  of  Fresno.     The  back- 
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ground,  on  the  left  side  of  the  joint,  shows  the  entire 
area  of  the  work  in  the  city,  part  of  route  5,  section 
A,  laid  under  Type  A  specifications. 

MR.  L.  S.  LYON:  We  object  to  the  testimony  of 
the  witness  and  move  to  strike  it  out  on  the  ground 
that  he  does  not  know  how  the  work  was  laid  except 
by  somebody  telling  him. 

THE  COURT:  That  does  not  appear.  The  ob- 
jection is  overruled. 

MR.  L.  S.  LYON:  It  appears  from  his  affidavit, 
I  think,  your  Honor.  His  services  were  in  Boston, 
and  he  is  telling  us  that  he  saw  this  just  a  few  days 
ago.  Now  this  pavement  was  laid  in  the  early  part 
of  this  year. 

Q  BY  THE  COURT :  When  was  this  photograph 
taken? 

A     October  30. 

THE  COURT:  Well,  this  was  taken  just  a  few 
days  ago.  The  objection  will  be  sustained  as  to  what 
it  represents.  It  is  not  within  his  knowledge,  ap- 
parently. 

MR.  EVARTS :  He  was  present  when  that  photo- 
graph was  taken. 

THE  COURT:  When  the  photograph  was  taken? 
All  right.  That  is  all  he  knows  about  it.  The  balance 
of  it  will  be  stricken  out. 

Q  BY  MR.  EVARTS:  I  show  you  another  pho- 
tograph and  ask  you  what  that  represents,  Mr.  Perkins 
(handing  photograph  to  witness). 

MR.   F.   S.  LYON:     We  object  to  that  as  incom- 
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petent,  no  foundation  laid,  the  witness  not  having  quali- 
fied to  answer  the  question. 

Q     BY  MR.  EVARTS:    Did  you  take  that  picture? 

A  This  picture  was  taken  by  me  October  30,  1921, 
on  Blackstone  Avenue,  Fresno,  looking  south  toward 
the  city  of  Fresno,  showing  in  the  background  two 
ruts  in  the  pavement  caused  by  traffic.  The  portion 
of  the  picture — or  the  pavement  shown  in  the  picture 
is  of  Type  A  specification. 

MR.  EVARTS :     We  offer  that  in  evidence. 

THE  CLERK :  Do  I  understand  that  these  enlarged 
photographs  are  offered  as  separate  exhibits,  or  just 
to  be  used  in  connection  with  the  exhibits  themselves? 

MR.  EVARTS :  Just  in  connection  with  the  exhibits 
themselves,  I  would  think. 

THE  CLERK:  This  last  one  will  be  Plaintiff's 
Exhibit  No.  9;  the  others  are  enlarged  photographs  of 
Exhibits  A,  D  and  E. 

MR.  EVARTS :  Now,  gentlemen,  these  are  samples 
from  which  the  photographs  are  taken,  which  photo- 
graphs are  annexed  to  this  witness's  affidavit.  Do 
you  want  me  to  lay  any  further  foundation  for  them? 

MR.  L.  S.  LYON:     You  might  just  compare  them. 

MR.  F.  S.  LYON:  Those  are  the  exhibits  to  the 
affidavit,  are  they,  Mr.  Evarts? 

MR.  EVARTS :     Yes,  Mr.  Lyon. 

MR.  L.  S.  LYON:  li  you  are  just  offering  these 
for  the  purpose  of  showing  what  those  exhibits  in  Mr. 
Perkins'  affidavit  were  taken  from,  we  have  no  ob- 
jection to  them. 
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MR.  EVARTS :    That  is  all  I  am  offering  them  for. 

MR.  L.  S.  LYON:  It  seems  to  me  they  should 
have  been  filed  as  exhibits  with  the  affidavit.  We 
filed  ours  as  exhibits. 

(Samples  filed  as  Plaintiff's  Exhibits  10,  11  and  12.) 

Q  BY  MR.  EVARTS:  I  will  show  you  a  piece 
of  asphalt  and  ask  you  if  you  know  where  that  came 
from  (handing  exhibit  to  witness). 

A     I  do. 

O     Whereabouts  ? 

A  It  came  from  the  work  laid  by  Thompson  Broth- 
ers under  Type  A  specifications  on  Blackstone  Avenue, 
Fresno,  laid  January  7,  and  the  sample  cut  the  fol- 
lowing day,  January  8. 

MR.  L.  S.  LYON:  We  object  to  that  and  move  to 
strike  out — 

Q  BY  MR.  EVARTS:  Did  you  take  that  out 
yourself — 

THE  COURT:     Wait  a  minute. 

MR.  L.  S.  LYON :  All  right.  In  view  of  the  ques- 
tion. 

Q  BY  MR.  EVARTS :  Did  you  take  that  out 
yourself? 

A     No,  sir. 

Q     Were  you  present  when  it  was  taken  out? 

A     No. 

Q.     You  were  not  present? 

A     No,  sir. 

MR.  L.  S.  LYON:  We  move  to  strike  out  the  tes- 
timony of  the  witness  with  regard  to  it. 
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THE  COURT:    The  answer  will  be  stricken  out. 

Q  BY  MR.  EVARTS:  In  the  affidavit  of  Mr. 
Jensen  filed  in  this  case  reference  has  been  made  to  the 
words  "density"  and  denseness",  and  I  will  ask  you  if 
there  is  any  distinction. 

MR.  L.  S.  LYON:  Now  we  object  to  that  on  the 
ground  that  that  surely  is  expert  evidence.  The  order 
entered  by  the  court  provided  that  these  people  could 
file  rebuttal  affidavits  to  Mr.  Jensen's  affidavit  if  they 
desired,  and  gave  them  time  to  do  so.  Now  they  did 
not  file  any;  they  rested  on  the  affidavits  as  theretofore 
filed  by  them,  and  surely  this  is  expert  evidence  for 
a  man  to  testify  in  regard  to  what  constitutes  density 
and  the  difference  between  density  and  something  else. 

THE  COURT :    Let  us  see  the  order. 

MR.  L.  S.  LYON:  And  that  follows  the  rule.  The 
rule  provides  that  both  rebuttal  and  direct  expert  evi- 
dence shall  be  taken  in  that  manner. 

MR.  EVARTS:  Before  your  Honor  rules  I  wish  to 
be  heard  on  that  matter  just  briefly. 

THE  COURT     (After  examining  order)    All  right. 

MR.  EVARTS:  Now,  if  your  Honor  please,  this 
matter  is  very  important  to  this  plaintiff's  case.  The 
patent  provides  that  it  shall  be  densest  at  the  top,  and 
the  affidavit  of  Mr.  Jensen  is  that  it  is  not  densest  at 
the  top  "because  the  aggregate  of  the  finishing  course, 
being  composed  of  sand,  necessarily  contains  a  higher 
percentage  of  voids".  They  then  introduce  an  affidavit 
here  showing  the  specific  gravity  to  be  greater  in  the 
case  of  the  binder   course  than  the  finishing  course. 
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Now  what  I  wish  to  say  is  that  the  definitions  of 
"dense"  and  '"density"  are  more  or  less  different,  and 
the  word  "density"  is  not  used  in  our  patent,  and  that 
word  "dense",  by  the  dictionary  itself,  is  given  a  dif- 
ferent meaning.  Now  that  is  the  fact,  and  that  fact 
I  wish  to  prove  by  this  witness,  to  illustrate  the  fact 
by  certain  experiments  that  he  has  made,  and  show 
the  experiments.  For  instance,  they  have  taken  sand  of 
the  same  size  as  is  in  here,  and  have  taken  sand  and 
material  of  the  same  size  as  is  in  the  binder  course, 
and  by  means  of  phials,  have  shown  how  quickly  the 
water  goes  through  it,  showing  that,  as  a  matter  of 
specific  gravity,  it  has  a  greater  density,  the  binder 
course,  because  the  voids  are  smaller — they  are  more 
dense.  Now  how  am  I  going  to  get  this  before  the 
court  except  to  prove,  as  I  am  offering  to  do  by  this 
witness,  a  general  explanation  of  what  appears,  as  a 
matter  of  fact,  in  the  dictionary  itself,  showing  these 
different  definitions?  The  definition  that  they  have 
followed  is  true,  in  a  sense,  but  the  definition  that  we 
are  following  and  have  followed  when  we  used  the 
word  "dense"  and  not  "density"  is  true;  and  I  have 
samples  that  simply  illustrate  the  truth.  Now  even 
if  this  rule  should  be  invoked — and  I  admit  that  I 
do  not  understand  this  rule  applies  to  all  testimony — 
I  thought  when  the  rule  was  submitted  to  me  that  it 
applied  to  the  testimony  as  to  the  general  outline  of  the 
patent  itself  and  expert  testimony  as  to  whether  or 
not  these  were  infringements  to  the  extent  of  the  differ- 
ence between  this  and  other  patents,  and  that  it  does 
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not  refer  to  all  of  this  testimony.  Now  we  have 
this  man  here;  they  have  the  right  to  cross-examine 
him,  and  if  wc  are  going  against  any  rule  we  cer- 
tainly do  not  want  to  take  counsel  by  surprise,  and 
they  would  have,  with  our  consent  at  least,  the  right 
to  reply  in  any  manner.  But  this  is  not,  really,  a 
question  of  expert  testimony  when  the  court  considers 
it  in  the  light  that  appeals  to  me  at  least.  It  is  a 
question  of  fact.  It  is  a  question  that  appears  as  a 
matter  of  fact,  but  does  need  some  method  of  dis- 
tinguishing, and  the  method  we  have  adopted  to  dis- 
tinguish is  to  show.  For  example,  if  your  Honor 
please,  here  is  a  preparation  that  has  been  made  by 
this  witness  (exhibiting).  They  have  the  same  gravity. 
Now  which  is  the  more  dense?  Why,  of  course,  this 
one,  because  the  voids  are  just  as  many,  but  they  are 
smaller  individual  voids.  And  the  same  specific  gravity 
applies  there.  Now  that  is  according  to  the  line  we 
have  illustrated  in  this  patent.  That  line  is  made  as 
defined  in  the  dictionary.  There  is  a  distinction  drawn 
between  counsel's  claim  that  it  is  a  specific  gravity 
matter — both  definitions  appear  there — but  this  is  the 
definition  that  we  have  illustrated  in  a  paving  way. 
Now  I  have  the  same  thing  where  we  take  the  same 
size  sand  and  where  he  says  that  where  there  are  more 
voids  there  is  less  density.  Now  we  have  proved  by 
the  water  test — 

THE  COURT:     Well,  you   are  not  talking  about 
what  is  before  the  court,  Mr.   Evarts.     The  question 
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is  why  did  you  not  comply  with  the  rule.     Now  that 

is  the  only  question  before  the  court. 

MR.  EVARTS :  Well,  you  can  take  it  that  we  did 
not  know  enough  to  do  it,  or  that  we  did  not  construe 
the  rule  as  your  Honor  did — or  as  it  should  have 
been  construed,  rather — pardon  me — but  however  it  is 
I  assume  the  court  wants  to  hear  the  entire  facts  of 
this  case.  I  assume  that  if  we  have  been  ignorant  in 
the  matter  your  Honor  doesn't  want  to  have  our  clients 
suffer  from  our  ignorance  when  the  whole  matter  is 
before  the  court  and  everybody  is  going  to  have  a  fair, 
equal  show  to  present  the  matter  upon  its  merits.  Is 
this  expert  testimony,  if  your  Honor  please? 

THE  COURT :     Oh,  yes. 

MR.  EVARTS:  Well,  hardly,  when  I  prove  the 
difference  by  the  dictionary  itself. 

THE  COURT:  You  don't  need  to  prove  anything 
by  the  dictionary.  The  dictionary  proves  itself,  just 
the  same  as  any  witness. 

MR.  EVARTS:  Then  it  is  a  fact  that  I  wish  to 
illustrate  by  this  witness  by  experiments  that  he  has 
made. 

THE  COURT:  I  do  not  think  you  have  complied 
with  the  rule,  but  I  am  going  to  let  the  evidence  in.  I 
want  to  know  all  about  this  case.  The  objection  is 
overruled.    Go  on.    Let  us  get  the  case  tried. 

MR.  F.  S.  LYON:     Exception. 

(Last  question  read.) 

A  There  is  a  decided  distinction.  The  dictionary 
points  out  that  in  some  senses  "density"  and  "dense- 
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ness"  are  synonomous.  For  instance,  if  you  were 
speaking  of  the  density  of  population  of  a  ward  of 
the  city  you  could  equally  well  say  denseness  of  popu- 
lation there,  the  meaning  in  that  case  being  the  de- 
gree to  which  the  people  making  up  that  population 
are  crowded  together.  On  the  other  hand,  in  a  tech- 
nical sense,  density  and  specific  gravity  are  synonomous 
in  physical  experiments,  because  density  in  physics 
means  the  amount  of  matter  per  unit  of  volume,  and 
as  physical  experiments,  measurements  are  made  in  the 
metric  system  in  which  the  unit  of  weight  is  one 
gram,  the  unit  of  volume  one  cubic  centimeter,  and, 
due  to  the  fact  that  one  cubic  centimeter  of  water 
weighs  one  gram,  then,  necessarily,  the  specific  gravity, 
which  is  the  ratio  of  the  weight  of  a  substance  to  the 
weight  of  an  equal  volume  of  water,  must  be  numeri- 
cally the  same  as  the  density  which  truly  is  the 
weight  or  mass  per  unit  of  volume.  For  instance,  in 
the  metric  system  any  substance  which  has  a  density 
of  10  means  that  one  cubic  centimeter  would  weigh  10 
grams.  Again,  if  you  took  the  specific  gravity  in  the 
metric  system  you  would  find  that  that  substance  is 
ten  times  as  heavy  as  water,  because  one  cubic  cen- 
timeter of  the  substance  weighs  ten  grams  while 
one  cubic  centimeter  of  water  weighs  one.  There- 
fore, numerically,  they  are  the  same.  But  density 
and  denseness  are  only  synonomous  in  figurative  senses, 
and  denseness  is  never  synonomous  with  specific  grav- 
ity. 

Q     BY  MR.  F.VARTS:     Well,  in  reference  to  the 
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percentage  of  voids  and  density,  where  the  individual 
voids  are  smaller  in  size,  are  they  more  dense  where 
they  are  smaller  in  size,  or  are  they  larger? 

MR.  F.  S.  LYON:  We  object  to  that  and  all  this 
line  of  testimony  on  the  ground  noted  in  the  preceding 
objection;  and  it  will  be  understood  that  our  objection 
covers  the  whole  line  of  this  expert  testimony? 

THE  COURT:     Yes. 

MR.  F.  S.  LYON  :  And  to  this  particular  question 
we  object  on  the  ground  that  it  is  immaterial. 

THE  COLTRT :     The  objection  is  overruled. 

MR.  F.  S.  LYON:     Exception. 

(Last  question  read.) 

A  The  smaller  the  size  of  individual  voids  the  more 
dense  the  substance,  even  though  the  total  combined 
volume  of  all  these  small  spaces  might  be  a  greater 
percentage  of  the  volume  of  the  body  or  structure  re- 
ferred to  than  in  a  case  where  the  individual  air  spaces 
or  voids  were  fewer  in  number  but  individually  larger 
in  size.  For  example,  it  is  easier  to  pass  water  through 
a  large  hose  than  through  a  small  hose,  o^  ^  hole  of 
any   size. 

Q  BY  MR.  EVARTS:  I  am  showing  you  two 
cans  or  tins.  What  are  they,  and  in  what  way  do 
they  illustrate  the  testimony  you  have  just  given? 

A  These  are  two  exhibits  used  by  me  in  an  ex- 
periment a  few  months  ago.  In  the  larger  one  the 
holes  are  one-half  inch  square,  the  bars  between  the 
holes  are  also  one-half  inch  in  width.  In  other  words, 
the   bars   are,    in   each   case,    the   same   width   as   the 
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width  of  the  opening^  between  the  bars.  Due  to  that 
fact  the  area  of  holes  is  twenty-five  per  cent  of  the 
total  area  of  the  screen.  For  comparison  with  that, 
this  is  a  200-mesh  screen,  in  which  there  are  200  holes 
to  the  lineal  inch  in  each  direction,  and  the  diameter 
of  the  wire  used  in  this  sieve  is  the  same  as  the  width 
of  the  opening-  between  the  wires,  therefore  the  two 
sieves  are  truly  comparable  to  the  area  of  holes  in  each 
case. 

Q  By  "holes"  that  would  mean  the  same  as  voids 
in  this  paving-  proposition,  would  it  not? 

MR.  F.  S.  LYON:  That  is  objected  to  as  leading 
and   suggestive. 

Q  BY  MR.  EVARTS :  I  will  ask  you  whether  it 
would  or  not. 

A     It  would. 

Q     Now  which   of   those  two  is   the  more   dense? 

A  The  200-mesh  sieve  was  proven  to  be  more  dense 
by  this  experiment.  In  an  endeavor  to  pour  water  into 
the  half-inch  sieves  it  naturally  went  through  as  fast 
as  you  could  pour  it  in.  In  the  case  of  the  200-mesh 
sieve  I  poured  water  in  it  until  it  was  filled  to  the  brim, 
and  it  remained  there  all  the  afternoon,  until  someone 
touched    it   and   the   water    went    through. 

MR.  EVARTS:  We  offer  those  in  evidence  for  the 
purpose  of  illustrating  the  witness's  testimony. 

MR.  F.  S.  LYON:  They  are  objected  to  upon  the 
same  grounds  as  with   reference  to  the  testimony. 

THE  COURT:     Objection  overruled. 

MR.  F.  S.  LYON:     Exception. 
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(Sieves  filed  in  evidence  as  Defendant's  Exhibit  13.) 

O  BY  MR.  E\^\RTS :  I  am  showing  you  a  box 
of  stones  and  ask  you  to  explain  that  they  represent 
and  are,  by  way  of  illustrating  your  testimony. 

A  These  consist  of  four  blocks  of  bituminous  mix- 
tures in  which  the  percentage  of  voids  in  the  mineral 
aggregate,  before  adding  the  bitumen,  is  substantially 
the  same. 

Q  That  is,  the  percentage  of  voids  in  those  is 
practically  the  same? 

A  The  variation  is  39.97  per  cent  of  voids  in  this 
three-quarter  inch  stone  sample,  total  volume,  and 
the  least  percentage  of  voids  was,  in  this,  38.71  per 
cent  of  the  total  volume,  this  being  the  finest  aggre- 
gate mixture  of  the  four. 

0  Now  let  us  get  this  into  the  record.  You  are 
now  referring  to  the  one  that —  Suppose  you  mark 
this  "A". 

(Witness  places  mark  on  exhibit.) 

O     You  are  referring  to  *'A,"  and  that  is   what? 

A  This  block  referred  to  as  "A"  is  composed  of  92 
per  cent,  by  weight,  of  50-mesh  sand  and  8  per  cent 
of  asphalt  cement.  Before  adding  the  bitumen  the 
voids  in  the  mineral  aggregate  were  determined  and 
amounted  to  38.71  per  cent. 

Q     Now  the  one  marked  "B"? 

A  The  sample  marked  "B"  is  composed  of  96.5  per 
cent  of  10-mesh  limestone  and  3.5  asphalt  cement; 
voids  determined  in  the  mineral  aggregate  before  the 
addition  of  the  asphalt  cement,  39.001  per  cent.     The 
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sample  marked  **C"  consists  of  96.77  per  cent  of  3^- 
inch  limestone.  3.23  per  cent  asphalt  cement,  the  voids 
in  the  mineral  as^gregate,  before  adding  the  asphalt, 
being  determined  at  39.89  per  cent.  Sample  marked 
"D"  is  composed  of  97  per  cent  of  ^-inch  limestone 
and  3  per  cent  asphalt  cement.  The  voids  were  de- 
termined in  the  mineral  ag"gregate  before  adding  the 
bitumen  and  found  to  be  39.97  per  cent.  The  object 
of  making  these  samples  was  to  show  the  comparative 
size  of  the  individual  voids  by  looking  at  the  vertical 
sawed  cross-section  in  which  it  is  seen  that  the  larger 
the  individual  particles  in  the  aggregate  the  larger 
the  space  or  voids  between  sand. 

Q     Which  is  the  more  dense,  then? 

A  It  is  obvious  from  a  visual  examination  that  the 
denseness  of  the  samples  increases  as  the  size  of  the 
individual  particles  diminishes,  which  causes  the  size 
of  the  individual  voids  or  air  spaces  between  the  par- 
ticles to  diminish  in  like  ratio.  The  samples  also  show 
the  denseness,  visual  in  the  texture  of  the  surface  of 
each  of  these  four  samples.  Notwithstanding  the  fact 
that  the  total  percentage  of  voids  in  the  mineral  ag- 
gregate, of  these  samples,  is  the  same — that  is,  within 
the  small  variation  of  less  than  one  per  cent — still, 
the  smaller  the  particles  used  in  the  aggregate  the 
greater  the  degree  of  compactness  of  the  texture  of  the 
surface.  That  is,  the  particles  are  more  closely 
crowded  together,  making  the  surface  more  compact 
and  thereby  more  dense. 

Q     Now  referring  to  these  samples,  which  one  of 
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these  would  more  nearly  represent  the  binder  course  in 
Type  B  pavement  and  which  would  more  nearly  repre- 
sent the  top  course? 

MR.  F.  S.  LYON :  We  object  to  that  on  the  ground 
that  it  is  incompetent,  the  witness  not  having  quali- 
fied to  answer  the  question. 

MR.  EVARTS :  I  think  the  qualifications  are  pretty 
well  shown,  as  far  as  that  is  concerned,  from  his 
affidavit. 

THE  COURT:     The  objection  is  overruled. 

MR.  F.  S.  LYON:  Exception.  The  witness  has 
not,  so  far  as  I  can  remember,  shown  that  he  has 
any  actual  personal  knowledge  of  the  laying  of  the 
pavement  here  in  question. 

THE  COURT:  Well,  the  question  does  not  em- 
brace that. 

MR.  F.  S.  LYON:     I  thought  so. 

THE  COURT :  Counsel  did  not  ask  him  anything 
about  the  pavement  here  in  question. 

MR.  E:VARTS  :    No,  sir. 

MR.  L.  S.  LYON:  Didn't  the  question  say  some- 
thing about  Type  A? 

THE  COURT:  Yes,  but  that  has  nothing  to  do 
with  the  question  here ;  that  is  as  to  the  type. 

MR.  EVARTS:  None  of  these  samples  strictly 
duplicate  either  of  the  mixtures  specified  in  Type  A. 

A  Now  as  I  understand  your  question,  you  ask 
me   which   most   nearly   resembles   the  binder   course. 

Q  BY  MR.  EVARTS :  The  binder  course  and  the 
top  course. 
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A  Sample  D,  composed  of  a  %-inch  limestone  97 
per  cent  and  asphalt  3  per  cent,  most  nearly  resembles 
the  structure  of  the  binder  course  specified  by  Fresno 
County  Type  A  specifications,  it  being  understood  that 
a  binder  course  as  specified  therein  consists  largely  of 
that  size  stone.  Sample  A,  which  is  composed  of  92 
per  cent  of  50-mesh  sand  and  8  per  cent  of  asphalt 
cement,  is  the  one  which  most  nearly  approximates 
the  finishing  course  mixture  specified  by  Type  A  speci- 
fications, Fresno  County. 

MR.  EVARTS:  We  offer  this  box  with  the  four 
pieces  marked  A,  B,  C  and  D  for  the  purpose  of  il- 
lustration of  the  witness's  testimony. 

(Box  and  contents  filed  as  Plaintiff's  Exhibit  14.) 

Q  BY  MR.  EVARTS :  Mr.  Perkins,  I  now  show 
you  a  set  of  glass  tubes  filled  with  sand  and  water 
and  ask  you  to  illustrate  with  that  this  question  of 
denseness  and  density.  Was  that  made  by  you  or 
under  your  immediate  direction?  You  are  familiar 
with  it,  are  you? 

A  This  combination  of  bottles  and  framework  and 
their  contents  was  prepared  under  my  supervision  and 
direction  at  our  Los  Angeles  laboratory  during  the  past 
ten  days.  The  apparatus  consists  of  a  framework  and 
five  glass  U-tubes  as  nearly  as  possible  %-inch  internal 
diameter,  and  the  length  of  each  length  of  U-tube  ap- 
proximately 7  inches,  they  being  what  is  known  in 
commercial  laboratories  as  7-inch  U-tubes.  In  order 
to  more  clearly  show  than  by  definition  the  relative 
denseness  of  mineral  aggregates  the  particles  of  which 
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are  larger  in  one  case  than  in  another  we  filled  tube 
A  up  to  the  point  as  shown,  using  100  grames  of  10- 
mesh  sand.  That  filled  the  tube  to  approximately  3^ 
inches  from  the  base  of  the  tube  and  left  approximately 
5  inches  from  the  sand  to  the  top  of  the  tube.  In  .this 
case  the  sand  all  passed  the  10-mesh  screen  but  did 
not  pass  the  20-mesh  screen.  In  other  words,  it  was 
composed  of  uniform  sized  particles,  which  will  give 
approximately  40  per  cent  of  voids.  In  the  second 
tube  we  placed  a  similar  amount,  namely,  100  grams, 
of  sand,  which  passed  50-mesh  screen  but  did  not  pass 
80-mesh  screen.  Thus  this  tube  contained  uniform 
sized  particles  but  smaller  than  the  tube  A.  The  per- 
centage of  voids  in  this  was  also  practically  40  per 
cent.  In  tube  C  we  placed  a  similar  100  grams  of 
sand  particles,  all  of  which  passed  100-mesh  screen 
but  did  not  pass  200-mesh  screen.  This,  being  com- 
posed of  uniform  sized  particles,  also  contained  prac- 
tically 40  per  cent  of  voids  in  its  total  volume.  We 
then  had  these  three  tubes  filled — 

O     By  the  three  tubes  you  mean  A,  B  and  C? 

A  A,  B  and  C,  containing  each  100  grams  of 
sand,  the  only  difference — may  I  change  the  wording 
of  that  just  a  little?  In  these  three  tubes  the  weight 
of  the  sand  in  each  case  was  100  grams.  The  volume 
of  sand  in  each  of  these  three  tubes  A,  B  and  C  is 
the  same  as  shown  by  the  level  of  the  sand  in  the 
tubes.  The  percentage  of  voids  in  the  mineral  aggre- 
gate in  each  of  these  three  tubes  A,  B  and  C  was 
the  same  as   shown  by  test.     We  then  proceeded  to 
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fill  one  leg  of  each  U-tube  with  water,  and  we  found 
that  in  the  case  of  the  10-mesh  sand  in  tube  A  the 
water  passed  through  the  sand  at  such  a  rate  that 
in  one  minute  the  water  was  at  the  same  level  in 
both  sides  of  the  U-tube.  Tn  the  case  of  tube  B, 
this  required  25  minutes.  That  was  with  the  50-mesh 
sand.  In  the  case  of  the  100-mesh  sand  in  tube  C,  89 
minutes  were  required  for  the  water  to  pass  through 
until  it  was  the  same  level  in  both  legs  of  the  U-tube. 

Q  Now  I  understand  that  in  all  three  of  those  the 
percentage  of  voids  was  the  same,  practically  so? 

A  It  was  practically  so.  The  variation  might  be 
one  or  two  or  three  per  cent. 

Q  And  the  only  difference  there  was  the  size  of  the 
individual  particles  of  sand? 

A  That  was  the  only  difference  as  far  as  the  sand 
was  concerned,  but  as  far  as  this  experiment  is  con- 
cerned, and  what  is  much  more  important,  the  size 
of  the  individual  air  spaces  between  the  particles  of 
sand  was  different  in  each  case  and  was  the  largest 
in  the  10-mesh  sand  and  smallest  in  the  case  of  the 
100-mesh  sand  and  intermediately  between  the  two, 
of  course,  the  50-mesh  sand. 

Q  But  the  percentage  of  voids  in  the  sand  was 
the  same? 

A  The  total  percentage  of  voids  was  the  same.  That 
is  why.  In  the  10-mesh  sand  there  were  relatively' 
few  voids  of  relatively  large  individual  size,  and  in 
the  tube  C,  of  100-mesh  particles,  there  was  a  very 
large  number  of  voids.  Each  of  those  voids  was  so  very 
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much  smaller  that  the   total   combined   volume  of   all 

of  these  small  spaces  in  each  case  totalled  the  same 

volume. 

Q  And  in  one  case,  of  the  10-mesh  sand,  which  was 
the  largest,  it  took  how  long — a  minute? 

A     One  minute. 

Q     And  the   smaller  size  sand,  or  C,   it  took  89? 

A     89  minutes  in  the  smallest  one. 

Q     Go  ahead  now. 

A  For  comparison  with  these  we  then  filled  U- 
tube  D  with  the  same  volume  of  graded  sand  as  was 
used  in  the  other  three  tubes.  By  graded  I  mean  that 
we  used  a  sand  of  a  screen  test  in  accordance  with  the 
type  A  specifications  and  in  accordance  with  the  screen 
test  found  by  us  when  analyzing  a  portion  of  the 
finishing  course  mixture  used  on  Blackstone  Avenue, 
Type  A  specifications.  Now  we  determined  the  per- 
centage of  voids  in  that  mineral  aggregate  and  found 
that  it  was  naturally  less  than  in  the  other  cases  on 
account  of  being  graded  and  the  smaller  particles 
fitting  in  between  the  larger  particles.  By  actual  test 
we  found  the  percentage  of  voids  in  that  aggregate 
was  approximately  30  per  cent,  consequently  we  had 
to  use  a  greater  weight  in  this  tube  to  make  the  same 
volume  as  in  the  others.  I  cannot  remember  just 
offhand  the  number  of  grams  that  we  used  in  this 
tube,  but  they  were  as  much  greater  than  100  grams 
as  30  per  cent  would  be  to  40  per  cent.  We  then 
filled  one  leg  of  this  tube  with  water  and  found  that 
it  took  very  much  longer  than  the  100-mesh  particles 
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required  for  the  water  to  pass  through  to  the  same 
extent,  and  I  was  forced  to  leave  the  laboratory  before 
the  completion  of  the  test,  so  I  cannot  state  how  much 
longer,  but  it  was  considerably  longer  than  in  the 
case  of  the  100-mesh.    We  then  took  another  U-tube — 

Q     This  one  was  marked  what? 

A  This  one  was  marked  "E",  fastened  on  the  end 
of  the  box  there, — I  filled  it  to  the  same  volume  with 
some  very  finely  divided  mineral  matter,  all  of  which 
would  not  only  pass  a  200-mesh  screen  but  would 
also  have  passed  a  very  much  finer  screen  if  such  a 
screen  was  available.  The  200-mesh  screen  being  the 
smallest  one  that  was  made,  therefore  I  don't  know 
the  exact  size  of  the  particles  in  that  tube.  How- 
ever, they  were  very  small,  and  by  making  the  void 
test  we  found  that  the  voids  were  slightly  over  50 
per  cent,  although  in  the  case  of  these  uniformly  sized 
particles  in  the  other  case  they  were  40  per  cent.  This 
was  similarly  filled  with  water,  and  we  found  that 
that  took  very  much  longer  than  the  graded  aggre- 
gate, tube  B,  which  had  been  made  up  in  accordance 
with  the  screen  test  obtained  by  analysis  of  the  finish- 
ing course  mixture  from  Blackstone  Avenue,  type  A 
specification  work. 

MR.  EVARTS :  We  offer  these  glasses  in  evidence, 
if  your  Honor  please,  and  ask  that  they  be  marked 
Plaintiff's  Exhibit  No.    15. 

Q  Now  what  about  the  water  in  that  last  tube? 
Your  testimony  didn't  cover  how  long  or  what  con- 
dition— 
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A  It  took  very  much  longer.  It  took  several  hours 
to  pass  through  until  there  was  about  one-fourth  inch 
difference  in  level  in  the  two  sides  of  the  U-tube.  Now 
at  that  time  we  were  forced  to  drop  it,  and  I  don't 
know  at  what  time  in  the  night  it  actually  reached  a 
uniform  level. 

O  Which  of  those  samples  is  the  most  dense  as 
shown  by  this  test  ?  - 

A     I   beg  pardon? 

Q  Which  of  those  samples  in  those  tubes  is  the 
more  dense  as  shown  by  this  water  test? 

A  The  final  tube,  marked  "E",  containing  the  most 
finely  divided  material,  took  the  greatest  length  of 
time,  therefore  the  material  in  that  tube  is  the  most 
dense  and  corresponds  with — the  denseness  increasing 
inversely  as  the  size  of  the  individual  voids  between 
the  particles. 

Q  I  am  showing  you  three  tubes  and  ask  you  to 
explain  those  in  reference  to  your  testimony.  Was 
that  experiment  made  by  you  and  under  your  direction  ? 

A  It  was.  These  three  blocks  were  made  under 
my  supervision  and  direction  at  East  Cambridge,  Mas- 
sachusetts. The  three  blocks  were  formed  by  taking 
a  sample  of  sand  and  determining  the  percentage  of 
voids  in  the  sand  and  also  the  specific  gravity  of  the 
sand,  before  we  started  to  produce  any  one  of  the 
blocks.  We  then  added  to  the  sand  in  one  case  suf- 
ficient parraffin  wax  to  fill  the  voids  and  compressed 
them  into  that  block.  That  is  the  greasy  block.  In 
the  second  case,  of  the  black  block,  we  used  the  same 
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volume  of  sand  and  the  same  volume  of  asphalt  ce- 
ment as  was  used  of  sand  and  parraffin  wax  in  the 
previous  block.  In  the  third  block,  which  is  white  in 
color,  we  used  the  same  volume  of  sand  and  the  same 
volume  of  liquid  composed  of  litharge  and  glycerin. 
After  the  preparation  of  the  three  blocks  it  was  obvious 
that  the  denseness  of  the  three  blocks  must  be  iden- 
tical because  we  had  used  the  same  size  particles  of 
mineral  aggregate  in  each  case;  the  mineral  aggre- 
gate contained  the  same  total  percentage  of  voids  in 
each  case;  the  size  of  the  individual  voids  between  the 
particles  was  the  same  in  each  case;  and  we  had  then 
used  in  the  preparation  of  the  blocks  the  same  volume 
of  sand  and  the  same  volume  of  filling-  material  or 
liquid;  therefore  the  voids  between  the  particles  of 
sand  must  be  equally  well  filled  in  all  three  cases.  In 
other  words,  we  felt  we  had  produced  three  blocks 
of  equal  denseness.  We  then  took  the  specific  gravity 
of  the  three  blocks  and  found  that  while  the  specific 
gravity  of  the  sand  with  which  we  started  was  2.65 
the  specific  gravity  of  the  block  using  paraffin  was 
less  than  2.0.  The  one  in  which  asphalt  cement  had 
been  used,  the  specific  gravity  was  greater  than  2.0, 
but  still  less  than  the  specific  gravity  of  the  original 
sand.  The  specific  gravity  of  the  one  in  which  litharge 
and  glycerin  had  been  used  as  a  filling  medium  was 
over  3.0.  In  other  words,  we  were  confronted  with 
three  blocks  which  we  knew  to  be  equally  dense  but 
which  gave  three  decidedly  different  specific  gravities. 
MR.  EVARTS :     We  offer  these  three  tubes  in  evi- 
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dence   as   illustrative   of   the   witness's   testimony   and 
ask  that  they  be  marked  Plaintiff's  Exhibit  16,  offering 
them  as  one  exhibit. 

MR.  F.  S.  I^YON :  No  objection  except  our  general 
objection  and  exception. 

THE  COURT:     They  will  be  admitted. 

(Tubes  received  in  evidence  and  marked  Plaintiff's 
Exhibit  16.) 

O  BY  MR.  EVARTS:  Now,  Mr.  Perkins,  Mr. 
Jensen  in  his  affidavit  refers  to  the  fact  that  in  this 
patent  that  is  in  question,  owned  by  these  plaintiffs, 
there  is  nothing  in  the  patent  concerning  the  tempera- 
tures at  which  the  courses  are  to  be  made.  From  the 
patent  what  would  you  have  to  say  in  reference  to 
what  governs  that  temperature? 

MR.  L.  S.  LYON:  Now  it  seems  to  me,  your 
Honor,  that  even  the  liberality  shown  by  the  court 
in  allowing  these  experiments  to  come  in  should  not  go 
to  the  extent  of  allowing  these  witnesses  to  come  in 
and  now  discuss  the  patent  and  what  they  think  is  in 
the  patent  when  they  had  all  of  the  time  up  to  the 
time  of  this  trial  to  make  any  such  statements  and 
could  just  as  well  have  done  it  by  affidavit  as  not. 
Mr.  Jensen's  affidavit  was  filed  five  or  six  months 
ago,  and  they  had  plenty  of  time  in  which  to  make 
these  very  same  statements,  and  then  we  could  have 
had  a  chance  to  consider  them  and  answer  them  and 
prepare  our  case.  We  relied  on  the  rule  of  the  court 
and  I  do  not  see  any  justification  whatever  for  going 
into  this  matter. 
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MR.  F.  S.  LYON:  Before  the  court  rules  I  would 
like  to  say  this,  in  fairness  both  to  the  court  and  to 
counsel:  Your  Honor  will  remember  that  you  asked 
me  in  particular  not  long  ago  to  assist  this  court  in 
expediting  the  trial  of  patent  cases.  In  this  case  the 
defendant  has  relied  upon  Equity  Rule  48,  which 
clearly  requires  the  filing  of  all  expert  affidavits  be- 
fore the  trial  and  within  the  time  set  forth,  and  we  have 
followed  that  rule  in  this  case  in  an  effort  to  expedite 
these  trials,  and  have  relied  thereon;  and  I  might  say, 
most  respectfully,  that  we  thought  we  would  have 
the  full  co-operation  of  the  court  in  attempting  so  to 
expedite  them.  It  is  for  that  reason  that  we  raise  that 
question  at  this  time.  What  is  to  be  the  practice  is 
vitally  before  the  court  in  this  ruling.  There  is  no 
use  in  putting  the  parties  to  the  expense  of  preparing 
expert  affidavits  and  then  allowing  the  experts  to  be 
brought  into  the  case  and  testify  in  open  court,  both, 
and  it  is  for  that  reason  that  I  am  asking  your  Honor 
to  carefully  consider  that  question  of  practice.  I  do 
so  with  the  utmost  respect  and  in  the  same  good  spirit 
in  which  your  Honor  asked  me  to  expedite  and  assist 
the  court  to  see  if  we  could  not  find  a  way  of  ex- 
pediting the  trial  of  patent  cases. 

THE  COURT:  Well,  from  the  patent  the  court 
is  just  as  able  to  determine  that  as  the  witness  is. 

MR.  EVARTS:  That  may  be  true.  I  will  with- 
draw  the  question. 

Take  the  witness. 

MR.   L.    S.   LYON:     Of   course  this   testimony  is 
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somewhat  of  a  surprise  to  us  in  the  sense  that  we 
have  not  had  a  chance  to  check  over  any  of  these 
experiments.  As  at  present  advised  we  have  no  cross- 
examination,  but  if  something  develops  we  would  like 
to  have  the  privilege  of  recalling  the  witness  after  we 
have  had  an  opportunity  to  consider  the  matter. 

MR.  EVARTS:  That  is  all  right.  That  is  all, 
Mr.  Perkins. 

(Affidavit  of  Edwin  C.  Wallace  read  in  evidence  by 
Mr.  Honberger.) 

MR.  L.  S.  LYON :  Now  we  move  to  strike  out  the 
last  paragraph  of  the  affidavit  on  the  ground  that  it  is 
a  mere  conclusion  of  law,  stating  that  in  his  opinion 
it  infringes  the  patent. 

THE  COURT:     Yes,  it  is  only  his  opinion. 

MR.  L.  S.  LYON:  I  don't  suppose  it  m=ikes  any 
difference,  but  we  make  that  objection  now. 

THE  COURT:  He  can  have  any  opinion  3.bout  it 
he  wants  to. 

MR.  HONBERGER:  We  offer  this  deposition  in 
evidence,  your  Honor. 

MR.  EVARTS:  We  offer  Mr.  Wallace  for  cross^ 
examination  if  you  desire. 

MR.  L.  S.  LYON:  We  do  not  care  to  cross- 
examine  Mr.  Wallace,  and  I  will  state  to  the  court 
that  our  reason  is  expressed  somewhat  by  the  Circuit 
Court  of  Appeals  in  the  case  of  v  , 

265  Fed.  900,  in  which  it  says  that  "The  language 
which  resulted  from  the  cross-examination  of  an  ex- 
pert by  the  opposing  lawyer  was  arid  beyond  belief. 
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No  one  read  it,  everyone  was  annoyed  by  it  and  some- 
one paid  for  it."  So  we  are  trying  to  shorten  this 
case  as  much  as  we  can. 

MR.  E\^ARTS :  W^ell,  we  have  set  you  a  good  ex- 
ample in  that  and  I  am  glad  to  see  you  follow  it. 

THE  COURT:  I  hope  it  will  become  the  constant 
practice. 

MR.  HONBERGER:  If  your  Honor  please,  we 
have  here  some  depositions  of  Charles  Ashley,  Arthur 
A.  Adams,  and  Jacob  E.  Courtade.  Shall  we  read 
these  in  evidence  or  consider  them  read  and  intro- 
duced ? 

THE  COURT:  You  may  consider  them  read  and 
unless  there  is  some  particular  reason  why  you  want 
to  read  them  now,  and  refer  to  them  in  argument  as 
to  what  they  may  sustain. 

MR.  HONBERGER:  We  will  offer  them  in  evi- 
dence, then,  and  consider  them  read,  your  Honor. 

THE  COURT:  They  will  be  admitted  and  con- 
sidered as  read. 

MR.  HONBERGER:  Will  your  Honor  allow  us 
a  few  minutes  recess?  We  wish  to  take  up  the  mat- 
ter of  our  next  witness.  We  have  not  determined 
upon  the  order  in  which  we  will  put  them  on. 

THE  COURT:  Yes.  I  want  to  finish  this  case 
today,  however. 

MR.  HONBERGER:  Well,  I  think  we  can  finish 
it  in  another  hour  at  the  outside,  or  perhaps  an  hour 
and  a  half,  as  far  as  we  are  concerned. 

THE  COURT :    How  much  have  you,  Mr.  Lyon? 
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MR.  L.  S.  LYON:  At  this  time  we  do  not  know 
that  we  will  have  anything  further. 

THE  COURT:  All  right.  We  will  take  a  recess 
until  1 :30  o'clock  P.  M. 

(A  recess  was  thereupon  taken  until  1 :30  o'clock 
P.  M.) 

AFTERNOON  SESSION 

1:30  o'clock. 

J.  S.  BURGE, 

called  as  a  witness  on  behalf  of  the  plaintiff,  in  re- 
buttal, having  been  first  duly  sworn,  testified  as  fol- 
lows: 

DIRECT  EXAMINATION 

BY  MR.  EVARTS: 

Q     Please  state  your  name. 

A    J.  S.  Burge. 

Q     Where  do  you  reside? 

A     Huntington  Park,  California. 

Q     What  is  your  business  or  occupation? 

A  I  am  with  the  Warren  Brothers  Company  as  an 
inspector. 

Q  And  were  you  acting  as  such  inspector  in  Fresno 
at  the  time  what  is  known  as  the  Thompson  job  was 
laid  on  Blackstone  Avenue? 

A     Yes  sir. 

Q  The  piece  that  is  in  issue  in  this  case.  Did  you 
take  out  a  sample  of  the  pavement  that  was  laid  by 
Mr.  Thompson  or  by  Thompson  Brothers,  the  de- 
fendant here,  on  that  work? 

A     Yes  sir. 
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Q  I  will  ask  you  if  you  sent  the  portion  that  you 
took  out  to  Mr.  G.  H.  Perkins. 

MR.  F.  S.  LYON:  We  object  to  that  as  not 
rebuttal,  and  also  on  the  ground  that  it  is  solely  laying 
a  foundation  for  expert  testimony  and  not  for  tes- 
timony of  fact,  in  contravention  of  the  order  of  the 
court  requiring  affidavits  to  be  filed  under  Rule  48. 

THE  COURT:     Objection  overruled. 

MR.  F.  S.  LYON :     Exception. 

A     I  did,  yes  sir. 

Q     BYMR.  EVARTS:     How  did  you  send  it? 

A     I  sent  it  by  parcels  post. 

Q     And  how  was  it  marked? 

A  It  was  addressed  to  G.  H.  Perkins  in  care  of  the 
Warren  Brothers  Company. 

Q     Was  the  piece  itself  marked? 

A     Yes  sir. 

Q     How  was  that  marked? 

A     It  was  marked  by  numbers  to  identify  them. 

Q     Any  papers  or  writing? 

A  There  was  a  statement  that  the  enclosed  sample 
was  taken  from  a  part  of  Route  5,  Section  A,  and 
this  statement  described  the  sample,  and  one-half  of 
this — that  was  torn  in  two,  and  one-half  of  the  torn 
statement  describing  the  sample  was  enclosed  with  the 
sample,  the  other  half  being  sent  by  mail  to  Mr. 
Perkins. 

MR.  EVARTS:  Now  with  the  court's  permission 
I  will  withdraw  this  witness  and  put  Mr.  Perkins  on 
the  stand. 
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G.  H.  PERKINS, 

recalled  by  plaintiff  in  rebuttal,  testified  as  follows : 

DIRECT  EXAMINATION 
BY  MR.  EVARTS: 

O  Mr.  Perkins,  I  will  ask  you  whether  or  not  you  re- 
ceived a  piece  of  pavement  from  Mr.  Burge  marked  by 
him  as  coming-  from  the  Blackstone  Avenue  job  in 
Fresno  County  laid  by  Thompson  Brothers? 

A     I  did. 

Q     You  know  Mr.  Burge's  handwriting,  of  course? 

A     Very  familiar  with  it. 

O  And  you  received  that  piece.  I  hand  you  a  piece 
of  pavement  marked  "Sample  of  pavement"  laid  by 
Thompson  Brothers  on  Blackstone  Avenue,  part  of 
route  5,  etc.,  and  ask  you  whether  that  piece  is  a  por- 
tion of  the  pavement  that  you  received  through  Mr. 
Burge  in  the  manner  that  you  and  Mr.  Burge  have 
stated. 

A     It  is. 

MR.  EVARTS :     We  offer  it  in  evidence. 

MR.  F.  S.  LYON:  We  object  to  it  on  each  of  the 
grounds  stated  in  the  last  objection. 

THE  COURT:     The  objection  is  overruled. 

MR.  F.  S.  LYON:     Exception. 

(Sample  filed  as  Plaintiff's  Exhibit). 

Q.  BY  MR.  EVARTS:  I  show  you  three  pieces 
more  or  less  fastened  together  and  marked  "L.  O.  68, 
Fresno  County",  etc.  and  ask  you  whether  or  not 
that   is   also   from   a   piece   that  you   received   in   the 
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same  manner  and  was  a  part  of  the  piece  that  you  re- 
ceived in  the  manner  aforesaid? 

A     It  is. 

MR.  EVARTS :     We  offer  that  in  evidence. 

MR.  F.  S.  LYON:  Same  objection,  and  as  incompe- 
tent, no  foundation  laid,  not  identified. 

THE  COURT:  What  do  you  mean  by  not  identi- 
fied? 

MR.  F.  S.  LYON:  It  may  be  a  portion  of  it,  as  the 
witness  says,  but  it  is  not  identified  as  to  whether  it  is 
in  the  same  condition  or  character  or  not. 

THE  COURT:  Well  the  character  or  condition 
wouldn't  change  very  much.  The  objection  is  over- 
ruled. 

MR.  F.  S.  LYON:     Exception. 

Q  BY  MR.  EVARTS:  I  show  you  a  sample  here 
that  is  cut  into  three  or  four  pieces  and  ask  you  if 
that  is  also  a  part  and  portion  of  the  piece  that  was 
sent  you  by  Mr.  Burdge  in  the  manner  aforesaid? 

A     It  is. 

Q  And  at  the  time  you  received  it  was  it  cut  into 
these  three  or  four  pieces  that  you  see  there  ? 

A     No,  sir. 

Q  This  was  cut  into  those  pieces  by  yourself  or 
under  your  immediate  direction? 

A  It  was  under  my  direction  for  the  laboratory  of 
Warren  Brothers  Company.     These  came  from  there. 

MR.  EVARTS:  We  offer  them  in  evidence  as 
Plaintiff's  Exhibit  No.  18. 
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(Articles  referred  to  received  in  evidence  and  marked 
Plaintiff's  Exhibit  18). 

O  Now  will  you  take  those  apart  and  show  the 
court  the  idea  that  you  had  in  mind  in  cutting  them  to 
pieces  that  way? 

MR.  L.  S.  LYON:  We  object  to  the  expert  tes- 
timony, your  Honor.  He  has  identified  these  as  what 
he  has  cut  and  as  showing  what  he  has  done.  Now 
that  is  as  far  as  the  fact  goes. 

THE  COURT:     The  objection  is  overruled. 

MR.  L.  S.  LYON :  Are  we  not  entitled,  under  the 
ruling  of  the  court,  to  know  what  these  special  claims 
are  to  be? 

THE  COURT:     The  objection  is  overruled. 

MR.  L.  S.  LYON:     Exception. 

Q     BY  MR.  EVARTS :     Just  go  into  briefly. 

A  When  we  received  that  sample  from  Mr.  Burdge 
the  sample  was  cut  into  three  pieces,  one  of  which 
you  had  on  your  desk  a  moment  ago,  into  this  piece 
(indicating),  and  another  one  that  Mr.  Evarts  has. 
This  piece,  after  sawing  vertically  by  means  of  an 
iron  wire  passing  through  emery — it  was  cut  vertically 
on  four  sides;  it  was  then  cut  horizontally  into  these 
three  pieces  while  the  other  piece  was  cut  into  four 
slices  horizontally.  In  cutting  horizontally  the  saw 
naturally  removed  a  layer  approximately  one-sixteenth 
of  an  inch  thick,  so  that  this  original  sample  was  one- 
eighth  inch  thicker  than  this  when  we  received  it. 
In  cutting  through  here,  removing  that  one-sixteenth 
inch  layer,   it  cut   through   the   course   shown   in  the 
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lower  portion  of  the  pavement  referred  to  in  the 
specifications  as  the  binder  course.  This  second  cut 
passed  through  the  center  of  the  uppermost  stones  in 
the  binder  course,  showing  the  portion  of  each  of  those 
uppermost  stones  in  this  middle  layer,  the  tips  of  thostr 
stones  remaining  in  this  layer.  The  other  sample, 
which  was  cut  into  four  slices,  the  upper  cut  was  made 
a  trifle  higher. 

Q  Yes.  Well,  I  will  introduce  that  in  just  a 
moment.  And  what  was  the  purpose  and  object  of 
that  cutting? 

A  The  purpose  and  object  was  to  determine  to 
what  extent  the  finishing  course  composed  of  fine  ag- 
gregate bituminous  mixture  had  been  forced  down  into 
the  space  between  the  uppermost  stones  in  the  lower 
course,  and  to  what  extent  the  two  layers  had  been 
blended  at  their  contiguous  surfaces,  and  to  de- 
termine to  what  extent  those  large  stones  of  the  binder 
course  approached  the  surface  of  the  pavement.  In 
other  words,  our  purpose  was  to  show  the  extent  of  the 
blending  and  bonding  of  the  two  layers. 

Q  I  now  show  you  a  sample  cut  into  four  pieces — 
the  other  was  cut  into  three — and  ask  you  if  that  is 
a  part  and  portion  of  the  piece  of  pavement  that  you 
received,  sent  you  by  Mr.  Burdge  in  the  manner  in 
which  you  and  Mr.  Burdge  have  testified. 

A     It  is 

Q  And  were  those  pieces  cut  by  you  or  under  your 
immediate  supervision? 

A     They  were. 
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Q     And  for  what  purpose;  will  you  explain? 

A  In  order  to  further  investigate  what  we  had 
started  to  do  with  the  last  sample  presented.  In  this 
case  we  made  four  layers  instead  of  three,  making 
the  bottom  layer  thinner  than  was  done  in  the  first 
case,  to  ascertain  the  extent  of  compression  of  the 
lower  binder  course.  That  is  shown  by  the  arrange- 
ment of  these  various  stones  in  those  two  layers. 

Q  Now  what  does  this  lower  piece  represent?  Is 
that  the  bottom  or  what? 

A  This  is  the  bottom  surface  of  the  binder  course 
of  the  Type  A  pavement,  and  rests  upon  the  asphaltic 
concrete  base  referred  to  in  the  specifications. 

Q  This  is  the  bottom  of  it  that  you  have  just 
shown  the  court  here? 

A  That  side  belongs  up  there.  This  is  the  texture 
of  the  bottom  of  the  layer. 

Q     And  this  is  the  first  cut  from  that? 

A  This  is  the  first  cut  at  the  bottom,  showing  all 
large  stone.  Passing  upward,  the  next  cut  was  made 
there,  showing  still  the  same  characteristic  aggregate 
of  bituminous  concrete  mixture,  showing  the  rigidity 
obtained  by  the  interlocking  of  the  coarse  stones,  and 
it  will  be  noted  that  in  the  lower  side  of  this  layer  the 
stones  are  slightly  smaller  than  they  are  in  that,  but 
very,  very  slightly.  Then  when  the  uppermost  cut 
was  made,  by  examining  the  two  sides  of  this  next  to 
the  uppermost  layer  you  will  find  the  lower  portion 
of  that  consists  of  very  large  stones  while  the  upper 
side  of  it,  approximately  one-quarter  inch  above,  has 
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merely  the  tips  of  the  stones  pointing  through.  Then 
the  lower  side  of  this  uppermost  layer,  which  is  really 
one-sixteenth  inch  above  the  upper  surface  of  the 
second  layer,  contains  merely  the  tips  of  the  coarse 
stones  from  the  lower  layer,  the  upper  side  of  this 
showing  the  texture  of  the  finished  pavement  after 
thorough  compression  of  the  finishing  course,  the  sam- 
ple showing  that,  notwithstanding  the  initial  compres- 
sion of  the  binder  course,  the  compression  of  the 
finishing  course  has  been  sufficiently  thorough,  and — 

MR.  F.  S.  LYON:  We  move  to  strike  the  state- 
ment of  the  witness  as  being  a  statement  of  his  opinion, 
and  under  the  order  of  the  court  we  submit  that  we 
were  entitled  to  notice  of  this  testimony. 

THE  COURT:    The  objection  is  overruled. 

MR.  F.  S.  LYON:     Exception. 

A  (Continuing)  Showing  that  the  final  rolling 
of  the  finishing  course  has  forced  the  fine  finishing- 
course  mixture  of  the  specification  into  the  spaces  be- 
tween the  tops  of  the  uppermost  stones  of  the  binder 
course  and  has  actually  produced  a  thorough  blending 
and  bonding  of  the  contiguous  surfaces  of  those 
two  layers,  the  two  layers  being  blended  and 
bonded  into  one.  The  structure  as  I  received  it,  before 
it  had  been  cut  horizontally  at  all,  was  a  compact, 
rigid  layer  densest  at  the  top. 

MR.  EVARTS:  We  ofifer  this  in  evidence  and  ask 
that  it  be  marked  Plaintiff's  Exhibit  No.  19. 

MR.  F.  S.  LYON:  We  object  to  it  on  each  of  the 
grounds  stated,   to   wit,   that   it  is   not   rebuttal,   and. 
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further,  that  it  is  expert  testimony  required  by  Rule 
48  and  the  order  of  the  court  to  be  submitted  in 
affidavit   form. 

THE  COURT:     The  objection  is  overruled. 

MR.  F.  S.  LYON:     Exception. 

Q  BY  MR.  EVARTS :  I  show  you  a  photograph 
and  ask  you  if  that  was  taken  under  your  direction 
and  your  supervision  and  in  your  presence  and  so  forth. 

A     It  was. 

Q     And  what  is  that  a  photograph  of? 

A  This  photographic  print  I  have  in  my  hand  is  an 
enlargement  made  in  our  laboratory  of  the  life-size 
photograph  taken  in  our  laboratory  under  my  super- 
vision and  in  my  presence  of  a  sawed  vertical  cross- 
section  of  the  sample  which  we  received  from  Mr. 
Burdge  as  testified   to   a   few   moments   ago. 

MR.  EVARTS:     We  offer  it  in  evidence. 

MR.  F.  S.  LYON:  We  object  to  it  on  each  of  the 
grounds  stated  in  the  objection  to  the  preceding  ques- 
tion. 

THE  COURT:     The  objection  is  overruled. 

MR.  F.  S.  LYON:    Exception. 

(Photograph  filed  as  Plaintiff's  Exhibit  20). 

MR.  F.  S.  LYON:  And  the  further  objection  to 
this  photograph  is  that  it  is  incompetent,  no  founda- 
tion laid. 

THE  COURT:     Objection  overruled. 

MR.  F.  S.  LYON:     Exception. 

MR.  EVARTS :    That  is  all. 

MR.  L.  S.  LYON:     No  cross-examination. 
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J.   S.  BURDGE, 

recalled  by  plaintiff   in  rebuttal,   testified  as   follows: 

DIRECT  EXAMINATION 
BY  MR.  EVARTS: 

Q  I  show  you  a  photograph  and  ask  you  if  that 
photograph  was  taken  by  yourself  (handing  same  to 
witness). 

A     Yes  sir. 

Q     And  what  does  it  represent? 

MR.  F.  S.  LYON:  We  object  to  that  as  not  re- 
buttal. 

THE  COURT:     Objection  overruled. 

MR.  F.  S.  LYON :    Exception. 

A  This  shows  a  part  of  Blackstone  Avenue.  The 
immediate  foreground  in  the  picture  here  is  Type  D  -  - 

Q     Which  is  to  the  left? 

A  Which  is  to  the  left  of  the  middle  line,  and  that 
medium  line  there  is  type  A. 

Q     And  which  is  to  the  right? 

A    Type  B. 

MR.  EVARTS:  We  offer  this  in  evidence  and  ask 
that  it  be  marked  Plaintiff's  Exhibit  No.  21. 

MR.  F.  S.  LYON:     Same  objection. 

THE  COURT:     Same  ruling. 

MR.  F.  S.  LYON  :    Exception. 

MR.  EVARTS:  I  show  you  a  small  photo  and  ask 
you  if  that  photograph  was  taken  by  you  (handing 
same  to  witness). 

A     Yes  sir. 

Q     Whereabouts  ? 
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A     This  was  taken  on  Blackstone  Avenue  in  Fresno. 

O  Of  the  work  that  is  in  question  here — or  a  por  ■ 
tion  of  it,   I  mean? 

A     Yes. 

MR.  EVARTS:  We  offer  this  in  evidence,  as 
Plaintiff's  Exhibit  No.  22. 

MR.  F.  S.  LYON :    Same  objection. 

THE  COURT :     Same  ruling. 

MR.  F.  S.  LYON:     Exception. 

Q  BY  MR.  EVARTS :  I  show  you  another  picture 
and  ask  you  if  that  was  taken  by  you? 

A     Yes  sir. 

Q     And  what  does  that  represent? 

A  That  is  a  portion  of  the  surface  on  Blackstone 
Avenue. 

Q  A  portion  of  the  work  on  Blackstone  Avenue 
done  under  Type  A  specifications  in  this  suit? 

A     Yes  sir. 

MR.  EVARTS:     We  offer  it  in  evidence. 

MR.  F.  S.  LYON:    Same  objection. 

THE  COURT:     Same  ruling. 

MR.  F.  S.  LYON :  And,  if  the  court  please,  it  will 
be  understood  that  this  same  objection  will  be  made 
and  exception  taken  and  had  to  each  exhibit  offered 
on  this  line  of  evidence  without  the  necessity  of  re- 
peating it? 

MR.  EVARTS :    We  stipulate  so. 

THE  COURT :    Yes. 

(Photograph  filed  as  Plaintiff's  Exhibit  23.) 
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Q.  BY  MR.  EVARTS:  I  show  you  another  pic- 
ture.   Was  that  taken  by  you? 

A     Yes  sir. 

Q     What  is  it? 

A  A  portion  of  the  construction  on  Blackstone  Ave- 
nue. 

Q  Laid  by  Thompson  Brothers  in  this  suit  on 
Blackstone  Avenue? 

A     Yes  sir. 

MR.  EVARTS:  We  ask  that  it  be  marked  Plain^ 
tiff's  Exhibit  24. 

Q  I  show  you  another  photo.  Was  that  taken  by 
you? 

A     Yes  sir. 

Q     And  whereabouts?    What  does  it  represent? 

A  It  represents  a  three-wheel  roller  used  in  pressing 
this  pavement  on  Blackstone  Avenue,  and  part  of  the 
compressed  pavement. 

Q     Which  is  the  compressed  pavement? 

A  The  foreground  is  the  compressed  pavement,  or, 
rather,  the  east  side  of  Blackstone  Avenue — the  im- 
mediate foreground. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  25. 

Q  I  show  you  another  picture.  Was  that  taken  by 
you? 

A     Yes  sir. 

Q  A  portion  of  the  work  laid  by  Thompson  Broth- 
ers in  this  suit  on  Blackstone  Avenue? 

A     Yes  sir. 
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MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  26. 

O  Now,  Mr.  Burdge,  you  stated,  I  believe,  a 
moment  ago  that  you  were  present  when  this  work 
was  done  by  Thompson  Brothers  that  is  in  question 
here  on  Blackstone  Avenue? 

A     Yes  sir. 

Q  You  were  there  watching  this  work  on  behalf 
of  the  plaintiff  in  this  action,  at  their  request  and  under 
their  pay  and  employ  and  everything  of  that  kind? 

A     Yes  sir. 

Q  Now  about  that  work,  this  binder  course  was 
laid  hot,  was  it? 

A     Yes  sir. 

Q  Now  an  exhibit  has  been  introduced  here  by  the 
defendant  which  I  wish  to  call  your  attention  to  and 
which  shows  this  roller,  the  kind  and  class  of  roller, 
— it  shows,  in  fact,  the  roller  that  was  used  (handing 
exhibit  to  witness). 

A     Yes  sir. 

0     That  is  a  good  likeness  of  it? 

A     Yes  sir. 

Q  And  that  consists  of  a  wheel  in  front  about  how 
wide? 

A     40  inches,  or  probably  48 ;  I  am  not  sure. 

O     And  the  two  wheels  behind  are  about  how  wide? 

A     They  are  24  inches   wide. 

Q  Now  I  will  ask  you  with  reference  to  that  roller 
how  this  binder  course  was  by  Thompson  Brothers 
rolled  before  the  top  course  was  put  on. 
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A     It  was  rolled  with  a  three-wheel  roller. 

Q  With  this  particular  three-wheel  roller  (exhibit- 
ing photograph)  ? 

A     Yes  sir. 

Q     Well,  they  started  to  one  side,  didn't  they? 

A  In  rolling  they  started  and  make  the  first  pass  at 
the  low  side  of  the  street,  working  toward  the  crown 
of  the  street. 

O  As  a  matter  of  fact  this  only  covered  half  of 
the  street,  did  it  not? 

A     Yes  sir. 

0  All  right.  They  started  on  the  side  of  the  street 
with  this  roller  and  rolled  up  along  the  side? 

A     Yes  sir. 

O     Then  how  did  they  come  back? 

A     The  practice  in  using  a — 

O     I  am  asking  you  how  they  did  it. 

A  Well,  they  came  back,  and  the  second  time  prob- 
ably lapped  or  moved  the  roller  over  six  to  twelve 
inches. 

Q  Then  they  would  go  up  on  this  side  of  the  pave- 
ment with  this  roller  and  then  move  the  roller  towards 
the  crown  of  the  street  six  inches  or  a  foot  and  go 
back? 

A     Yes  sir. 

Q  And  kept  doing  that  until  they  got  to  the  other 
side? 

A     Yes  sir. 

0  Did  they  go  over  it  more  than  once  that  way — I 
mean  from  one  side  of  the  street  to  the  other? 
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A     In  a  few  cases,  yes.     In  general,  no. 

O  Then  as  a  matter  of  fact  the  only  rolling  that 
this  binder  course  had,  some  of  it  the  roller  only  went 
over  it  once? 

A     Yes  sir. 

O  Now  after  this  binder  course  would  be  rolled 
as  you  have  described  with  this  roller,  how  long  after 
that  before  the  top  course  would  be  put  on? 

A     Immediately. 

O     Well,  immediately.     How  long? 

A     Oh,  two  minutes,  or  three  minutes. 

Q  Within  two  or  three  minutes.  Would  that  be 
right  ? 

A     Yes,  I  think  so.    That  is  about  right. 

Q  And  how  hot  was  this  top  course  at  the  time  it 
was  put  on? 

A  The  temperature  was  around  300  degrees  Fah- 
renheit. 

Q     The  temperature  of  the  top  course? 

A     Both  of  them. 

Q  And  after  this  top  course  was  put  on  tell  me  how 
it  was  rolled  then? 

A     It  was  rolled  in  the  same  manner. 

Q     But  to  what  extent? 

A  Oh,  the  rolling  was  continued,  I  should  say,  for 
an  hour. 

Q  Over  how  much  ground  for  an  hour;  what 
space? 

A     They  would  double  over  probably  75  or  100  feet. 

Q     They  would  roll  that  for  an  hour? 
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A     Yes. 

Q  Now  when  they  finished  roIHng-  this  binder 
course  I  will  ask  you  whether  or  not  there  would  be  any 
marks  of  the  roller  still  showing  on  the  binder  course? 

A     No.    They  rolled  until  they — 

Q  I  mean  the  binder  before  the  top  course  was  put 
on. 

MR.  F.  S.  LYON:     We  object— 

A     Oh,  the  binder. 

MR.  F.  S.  LYON:  We  object  to  counsel  leading 
the  witness. 

MR.  EVARTS:  Oh,  no;  the  witness  didn't  under- 
stand the  question.  I  will  withdraw  the  whole  business 
and  ask  him  once  more. 

MR.  F.  S.  LYON :    Let  him  describe  it. 

Q.  BY  MR.  EVARTS:  What  was  the  condition 
of  the  surface  as  far  as  showing  creases  or  the 
wheels  of  the  roller  or  anything  of  that  kind  is  con- 
cerned after  this  binder  course  was  rolled  in  the  man- 
ner you  have  stated? 

A     There  were  marks  of  the  wheel. 

Q     Marks  of  what? 

A     Marks  of  the  roller  wheel. 

Q  And  after  this  rolling  where  they  did  it  for  an 
hour  over  75  feet,  or  whatever  you  said  the  dimensions 
were,  what  was  the  condition  of  that  top  then? 

A     It  was  rolled  smooth. 

Q     Well,  was  it  solid  or  not? 

A     It  was  thoroughly  compressed. 

Q     Now  what  would  be  the  condition  of  the  surface 
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of  this  binder  course — that  is,  not  the  top  course  but 
the  binder  course — after  this  initial  rolling  that  you 
have  narrated,  as  to  its  being  smooth,  or  holes  in  it, 
or  rough? 

A     It  had  superficial  voids  in  it. 

Q     Well,  what  do  you  mean  by  superficial  voids? 

A     Cavities. 

Q     In  the  top? 

A     In  the  top. 

Q  How  long  a  time  would  you  estimate  the  time  to 
be  between  the  time  of  the  spreading  of  the  coarse 
mixture  and  the  spreading  of  the  finishing  course  ? 

A     About  fifteen  minutes. 

Q  After  this  final  rolling  was  completed,  of  the 
top  course,  after  it  was  thoroughly  rolled,  I  will  ask 
you  whether  or  not  the  pavement  was  still  warm  or 
not — or  what  was  the  degree  of  temperature,  rather? 

A  Oh,  it  still  retained  considerable  temperature; 
probably  above  two  hundred  degrees. 

Q  I  didn't  qualify  you  as  I  should,  probably,  Mr. 
Burdge.  You  have  been  employed  by  the  Warren  peo- 
ple here  in  what  capacity? 

A     As   an   inspector. 

Q     And  for  how  long,  about? 

A     Oh,  about — Let's  see.     19  years,  say. 

Q  I  show  you  a  piece  of  pavement  here  on  the 
bottom  of  which  is  a  piece  of  wood  that  is  marked 
"215"  and  ask  you  if  you  know  where  that  came  from. 

A     This  came  from  Route  16,  Section  A. 

Q     What  is  Route  16,  Section  A? 


356  Warren  Brothers  Company  vs. 

(Testimony  of  J.  S.  Burge.) 

A     Fresno    County   highway. 

Q     Well,   laid  under   what   pavement? 

A     Laid  under  Type  A   specifications. 

Q     Did  you  take  it  out  yourself? 

A     Yes  sir. 

Q     And  it  has  been  in  your  possession  ever  since? 

A     Yes  sir. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  27). 

Q     That  was  laid  with  Type  A  pavement,  was  it? 

A     Yes  sir. 

Q  I  show  you  one  that  is  marked  "211",  I  think 
it  is.     What  is  that? 

A     That   is    a   piece    from   the    same    construction. 

Q  The  same  construction  as  the  one  you  have 
just  shown  to  me? 

A     Yes. 

Q     Type  A? 

A     Type  A;  Route   16,   Section  A. 

Q  Not  from  the  same  place  but  from  the  same 
construction  is  what  you  mean — the   same  highway? 

A     Yes  sir. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  28. 

Q  I  show  you  one  marked  "215"  and  ask  you 
where  that  came  from. 

A     It  came  from  the  same  construction. 

Q     That  is,  the  same  highway? 

A     Yes  sir. 

Q     And  it  is  Type  A? 
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A     Yes  sir. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  29. 

Q  I  show  you  one  marked  "320"  or  something, — 
whatever  it  is.     Was  that  taken  by  you? 

A     Yes  sir. 

Q     Where  is  that  from? 

A  This  was  taken  from  Route  5,  Section  A,  Thomp- 
son Brothers  Type  A  construction. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  30. 

Q  I  show  you  one  marked  "33''  and  ask  you  if 
you  know  where  that  came  from. 

A  It  came  from  Route  5,  Section  A,  Thompson 
Brothers  Type  A  construction,  Fresno  County. 

Q     You  took  it  yourself? 

A     Yes  sir. 

MR.  EVARTS :  I  offer  it  in  evidence  as  Plaintiff's 
Exhibit  No.  31. 

Q     I  show  you  one  marked  "34". 

A     That  came  from  the  same  construction. 

Q     Thompson  Brothers  construction,  type  A? 

A     Yes.     Route  5,  Section  A. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  32. 

Q  I  show  you  one  marked  "35".  What  is  that — 
Type  A  construction? 

A     That  is  the  same  work. 

Q     Taken  by  you? 

A     Yes  sir. 
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Q  And  by  "same  work"  you  mean  Thompson's  con- 
struction, type  A? 

A     Yes  sir. 

MR.  EVARTS :  We  ofifer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  33. 

Q  I  show  you  one  marlced  "36".  Was  that  taken 
by  you? 

A     The  same. 

Q     Thompson  construction,  type  A? 

A     Yes  sir. 

Q     Fresno  County  and  everything. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  34. 

Q     I  show  you  one  marked  "38". 

A     This  is  the  same. 

Q     Taken  by  you? 

A     Yes  sir. 

Q     Thompson  construction,  Type  A? 

A     Yes  sir. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  35.  I  have  some  others  that  I  have 
of  Type  B  that  I  want  to  put  on  another  witness  to 
identify. 

MR.  L.  S.  LYON:     I  want  to  cross-examine  him — 

MR.  EVARTS:  I  will  have  to  put  this  man  back 
on  again  in  just  a  minute.  This  man  took  these 
samples  out  of  Type  B  pavement,  your  Honor. 

THE  COURT:  Just  go  ahead  with  your  cross- 
examination. 
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CROSS  EXAMINATION 
BY  MR.  L.  S.  LYON: 

Q  How  wide  was  this  Blackstone  Avenue  Type 
A  job  that  you  have  testified  about? 

A     It  varied  in  width. 

0     What  were  the  different  widths? 

A  One  end  of  it  was  something  like  12  feet;  the 
other  end  was  something  Hke  20  feet,  approximately, 
within   a   few  tenths  probably. 

Q     How  long  was  it? 

A     About  600  feet.     Six  hundred  and   something. 

Q  Now  you  have  stated  that  a  portion  of  it  was 
only  rolled  once  by  the  roller.  That  is  to  say,  the 
binder  course  was  only  rolled  once.  How  much  of 
it  was   only   rolled  once? 

A  That  would  be  pretty  hard  to  tell,  because  there 
would  be  a  strip  as  the  roller  came  in  on  the  binder 
that  would  receive  one  compression,  one  passage  of 
the  roller,  then  as  the  roller  backed  off  it  would 
not  strike  it  again,  you  see.  That  might  happen.  It 
did  happen. 

Q  Well,  it  was  only  just  that  accidental  strip  by 
the  movement  of  the  roller;  that  is  the  only  place 
where  it  only  got  one  rolling,  then;  is  that  correct? 

A     Well,  there  are  two  sides. 

Q     Well,  just  the  two  edges,  then? 

A     Yes  sir. 

Q  And  those  were  not  more  than  six  inches  wide, 
were  they? 
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MR.  EVARTS:  We  object  to  that.  That  is  not  the 
testimony  of  the  witness. 

THE  COURT:     The  objection  is  overruled. 

A     From  six  to  twelve  inches. 

Q  BY  MR.  L.  S.  LYON:  How  far  did  you  say 
the  roller  lapped  when  it  was  started  on  its  opposite 
course? 

A     Well,  I  said  something  like  75  feet. 

Q     I  don't  believe  you  understand  me — 

A     Oh,  excuse  me.     Why,  from  six  to  12  inches. 

O  Didn't  you  say  six  inches  on  your  direct  ex- 
amination? 

A     I  said  from  six  to  twelve. 

Q  Do  you  remember  saying  12  inches  on  your 
direct  examination? 

A     Yes  sir. 

Q  Well,  how  far  did  it  lap?  You  say  it  lapped 
from  6  to  12.  How  far  did  it  lap  as  a  matter  of  fact? 
Did  you  measure  it? 

A     It  varied  between  6  and  12  inches  I  would  say. 

Q     Did  you  measure  it? 

A     No,  not  necessarily. 

Q     Just  took  a  look  at  it? 

A     Yes  sir. 

Q  Did  you  watch  it  down  the  whole  length  of 
that  lap  to  see  whether  the  roller  was  kept  right 
straight  ahead  so  as  to  maintain  that  exact  width  the 
whole  length  of  the  lap? 

A  It  didn't  maintain  that.  There  were  only  parts 
of  it  that  were  12  and  6  inches. 
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O  Some  of  that  lap  may  have  been  completely  cov- 
ered over  so  that  that  portion  of  the  edge  received 
more  than  one  rolling;  isn't  that  a  fact? 

A  It  might,  yes.  It  might  happen.  In  fact  there 
was  one  part  of  the  street  that  was  not  rolled  at  all. 

Q     That  the  binder  course  was  not  rolled  at  all? 

A     Yes. 

O  Or  the  surfacing  course,  or  what  part  was  not 
rolled  at  all? 

A     The  binder  course  was  not  rolled  at  all. 

O     What  part  was  that? 

A  Well,  it  was  a  little  corner  toward  the  south 
end  of  the  street  where  they  didn't  roll  it. 

Q     How  big  a  corner  was  that? 

A  Oh,  a  few  feet.  May  be  six  feet  square,  or 
eight   feet  square.     Just  a  little  corner. 

O     Do  you  know  why  that  was  not  rolled? 

A     No,  I  do  not. 

Q  Just  what  part  of  the  pavement  was  that  on?  At 
what  place  in  this — 

A  It  was  next  to  the  railroad  track,  and,  as  I  re- 
member it  without  referring  to  notes,  opposite  house 
No.  1240  or  '14.  I  am  not  sure.  It  was  near — it 
was  within — oh,  75  feet  of  the  south  end  of  the 
construction. 

Q  Now  did  any  of  these  samples  come  from  that 
piece  ? 

A     No  sir. 

Q  Did  any  of  these  samples  come  from  this  6-inch 
strip  that  was  left? 
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A     No  sir. 

Q     Or  the    12-inch  strip? 

A     No  sir. 

Q     None  of  them  did? 

A     No  sir. 

Q     Where  did  the  samples  come  from? 

A  Well,  I  remember  one  that  was  marked  6^  feet 
out  from  the  lower  edge  of  the  pavement.  Now  the 
other  one  was  approximately  that  distance  out,  so  as 
to  get  a  fair — 

Q  Who  gave  you  permission  to  take  these  samples 
up? 

A     I  believe  I  didn't  have  permission  myself. 

Q  Did  you  go  right  in  after  the  pavement  was 
done  and  cut  out  the  portions  out  of  the  completed 
pavement  ? 

A     The   next   morning. 

Q     When  nobody  was  on  the  job? 

A     They  were  there;  yes  sir. 

0     Did  they  see  you  do  it?  ■ 

A     Yes  sir. 

Q     Didn't  ask  any  questions? 

A     No. 

Q     You  didn't  have  any  permission  at  all? 

MR.  EVARTS:  We  object  to  this  as  entirely  ir- 
relevant.    I  don't  see  that  it  makes  any  diiference. 

MR.  L.  S.  LYON :  We  are  ivhmg  to  find  out  as  to 
the  reliability  of  this  testimony. 

THE  COURT:  Well,  it  is  interesting  anyhow  just 
to  see  how  people  do.    The  objection  is  overruled. 
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Q.  BY  A^R.  L.  S.  LYON:  What  was  your  answer 
that  you  were  just  about  to  give? 

A     I  said  I  had  no  personal  permission. 

Q     Well,  who  told  you  to  get  those  samples? 

A  Our  man  in  direct  charge  of  the  work  in  Fresno 
had  permission  from  both  the  chief  inspector  and  the 
contractor  to  take  the  samples. 

O     Who   was   the   chief   inspector? 

A     Mr.  Leydon. 

Q     Did  Mr.  Leydon  see  these  specimens  taken  up? 

A  I  think  not.  Now  I  am  not  sure  about  that.  I 
can't  say  for  sure. 

Q  This  Exhibit  16,  this  piece  of  pavement,  just 
where  in  that  pavement  was  that  removed  from 
(handing  exhibit  to  witness)  ? 

A  That  is  a  part  of  a  sample  that  was  taken,  I 
think,  189  feet  north  of  the  south  end  of  the  work. 
I  think  that  was  the  location. 

Q  Yes,  and  in  regard  to  the  side  of  the  pave- 
ment where  was  it  taken? 

A     I   said  about  six  and  a  half  feet. 

Q     From  which  side? 

A     From  the  low  side  of  the  pavement. 

Q  And  there  was  nobody  present  when  you  took 
that  up? 

A     There  were  at  least  three  of  us. 

Q     Who  was  there? 

A     Mr.  Brough  and  Mr.  Pope. 

O  Both  of  them  representatives  of  Warren  Broth- 
ers? 
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A     Yes  sir. 

Q     What  time  of  the  day  was  it? 

A     Oh,  in  the  morning. 

Q     At  what  time  in  the  morning? 

A  I  should  say  6:30  ot  7  o'clock,  something  like 
that.  I   don't  know. 

Q  Well,  what  is  your  best  recollection  as  to  what 
time  you  went  out  there — early  in  the  morning  before 
anybody  was  on  the  job? 

A     From  six  thirty  to  seven  o'clock. 

Q     Before  anybody  was  on  the  job? 

O  I  don't  remember  whether  there  were  any  men 
there  or  not  at  the  time  we  started.  They  were  all 
there  before  we  quit  cutting  the  samples. 

Q  Who  was  there,  now  before  you  quit?  Who 
saw  you  cut  the  samples  besides  these  three  men? 

A     I  think  C.  M.  Thompson  was  one. 

Q     Do  you  remember  definitely  that  he  was  there? 

A  I  am  sure  that  he  was  there  during  the  cutting 
of  those  samples — during  the  last   cutting. 

Q  What  do  you  mean  by  the  last  cutting?  Were 
these  all  cut  on  one  day? 

A     Sure.     It  took  some  time  to  cut  them  out  too. 

Q     Now,   where  was  the  last  sample  cut   from? 

A  There  was  a  second  sample  cut  about  27S  feet 
or  something  like  that  north  of  the  south  end  of  this 
work. 

Q     And  how  far  from  the  edge? 

A  Approximately  six  and  a  half  feet,  that  I  have 
mentioned.     I  wouldn't  sav — 
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Q  Now  who  picked  out  the  place  that  these  samples 
were  to  be  cut  from? 

A  Well,  I  don't  remember  that  there  was  any  pick- 
ing done,  except  one,  and  in  that  case  a  paper  was 
spread  on  the  base  in  order  to  make  the  sample  come 
loose  easily,  you  see,  from  the  base. 

Q     Before  the  pavement  was  put  down? 

A     Before  the  coarse  mixture  was  laid,  yes  sir. 

Q  Now  with  those  consent  was  that  paper  put 
down? 

A  Well,  it  was  with  the  tactit  consent  of  every- 
body present,   because   there   was   no   objection   to   it. 

Q  Did  you  have  any  arrangement  with  the  man 
that  was  spreading  the  binder  course  or  the  man 
that  was  rolling  the  binder  course  as  to  the  fact  that 
that  particular  piece  was  to  have  a  piece  of  paper 
under  it  to  be  taken  up? 

A  It  was  put  down  at  random  there,  in  certain 
locations. 

Q  Did  the  man  running  the  roller  know  that  the 
paper  was  there? 

A  He  may  have  seen  the  paper  put  down,  but  he 
had  no  idea,  I  presume,  why  it  was  put  down. 

Q     Do  you  know  the  man  who  operated  the  roller? 

A     I  don't  think  so.     No,  I  do  not. 

Q     Never  saw  him  before? 

A  Oh,  I  probably  had,  but  then,  to  know  him  by 
name,  no. 

Q  Had  he  ever  done  any  work  for  Warren  Broth- 
ers? 
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A  Well,  I  don't  believe  any  of  Thompson's  men 
ever  did  any  work  for  Warren  Brothers. 

Q     Who  put  the  paper  down  there? 

A     Mr.  Brough. 

O     And  was  Mr.  Thompson  present  then? 

A  I  should —  Well,  I  don't  know.  He  might  have 
been.    He  was  on  the  job  most  of  the  time. 

Q  Was  Mr.  Leydon  present  when  the  paper  was 
put  down? 

A     I  think  so;  yes  sir. 

O     Did  you  ask  him  about  the  paper? 

A  I  said  that  I  had  no  permission  or  no  arrange- 
ment with  anyone  personally  about  the  matter. 

MR.  EV^ARTS:  The  arrangement  was  made  be- 
tween Mr.  Leyden  and  another  one  of  the  gentlemen, 
Mr.  Lyon;  I  will  tell  you  that. 

Q  BY  MR.  L.  S.  LYON :  Will  you  state  positively 
that  you  know  that  Leyden  knew  the  paper  went  down 
there  or  saw  the  paper  put  down  there? 

A     No,  I  wouldn't  say  so.     I  don't  know. 

Q  Were  you  present  when  the  binder  course  was 
rolled  over  this  piece  of  paper? 

A  I  was  present  on  the  job  during  the  entire  work. 
Now,  whether — 

Q  What  were  you  doing  on  the  job?  Were  you 
working  on  it? 

A  I  was  in  the  employ  of  Warren  Brothers  Com- 
pany, making  observations  of  this  work. 

Q     Did  you  in  any  way  do  anything  on  the  work 
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that  was  being  done  besides  put  this  piece  of  paper 

down?  I 

A     The  paper  was  put  down  by  Mr.  Brough. 

Q  Was  Mr.  Brough  present  with  you  during  all  the 
time  you  were  there? 

A  I  don't  think  that  he  was  present  all  the  time,  but 
most  of  the  time. 

O  Now  while  this  binder  course  was  being  put 
down  did  you  take  any  samples  of  the  binder  course? 

A     I  did  not,  but  Mr.  Brough  did. 

Q  Did  you  make  any  measurements  of  it  to  see 
how  thick  it  was  when  it  was  put  down? 

A     No  sir.     You  mean  measure  the  thickness? 

Q     The  binder  course;  yes. 

A     No,  I  didn't  measure  the  thickness,  but  I — 

Q     About  how  thick  was  it  when  it  was  put  down? 

A     You  mean  before   compression   or   afterwards? 

Q     Yes,  before  compression. 

A     Oh,  probably  something  like  two  inches  thick. 

Q     And  how  thick  was  it  after  compression. 

A     About  an  inch  and  a  quarter,  approximately. 

Q  Now  did  you  rake  over  or  in  any  way  distribute 
or  delve  into  this  binder  course  while  it  was  being  put 
down  between  the  time  it  was  put  down  and  when  it 
was  rolled? 

A     The  stuff  after  it  was  raked? 

Q     Yes,  or  before  it  was  raked. 

A     Never  touched  it;  no  sir. 

A     Did  Mr.  Brough? 

A     No  sir.  •     .        . 
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O     Did  anyone  in  your  party? 

A     No  sir;  not  to  my  knowledge. 

Q  Do  you  know  the  man  that  was  distributing 
the  binder  course? 

A  Well,  there  were  several  of  them  there.  A 
Spanish  gentleman  that  I  didn't  know. 

Q     You  didn't  know  any  of  them? 

A     No,    I   don't  think   so. 

Q  Who  was  in  charge  of  where  it  was  put  and  to 
see  that  the  proper  amounts  were  put  down,  of  the 
binder  course? 

A     I  presume  you  might  say  Mr.  Leyden. 

Q     Well,  when  Mr.  Leyden  wasn't  there  who  was? 

A  In  the  absence  of  Mr.  Leyden,  why,  I  think  there 
was  another  inspector,  a  resident  inspector,  on  the  job. 
Now  I  am  not  sure  about  that. 

Q     Well,  do  you  know  him  at  all? 

A     No. 

Q  Neither  you  nor  anybody  in  your  company  had 
any  pre-arrangement  with  anybody  on  behalf  of  the 
county  or  anybody  in  Thompson  Brothers  regarding 
the  putting  down  of  these  papers  and  picking  up  these 
particular  pieces ;  is  that  correct  ? 

A  I  said  that  personally  I  had  no  arrangement  with 
anybody;  that  that  was  attended  to  by  Mr.  Brough, 
the  local  man  in  charge  of  the  work.  Now  I  think 
I  had  better  qualify  that  a  little  bit.  I  say  in  charge 
of  the  work;  he  was  in  charge  of  Warren  Brothers 
inspection  in  Fresno  county. 
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Q  Now  these  pieces  that  are  in  exhibit  No.  17, 
from  what  part  of  the  work  were  they  taken? 

A  Well,  I  presume  they  were  taken  from  the  Type 
A  construction. 

Q  Well,  you  presume.  Now  just  where  were  these 
pieces  of  Exhibit  17  taken  from? 

A     I  don't  know. 

Q     You  didn't  take  them  yourself? 

A     I  took  two  samples. 

O  Well,  didn't  you  identify  a  few  moments  ago 
that  these  pieces  from  Exhibit  17  were  part  of  these 
samples  ? 

A     I  didn't  identify  those  pieces. 

O  You  don't  know  whether  they  are  part  of  those 
samples  or  not? 

MR.  EVARTS :    He  has  never  testified  that  he  did. 

MR.  L.  S.  LYON:     I  am  asking  him  a  question. 

MR.  EVARTS:  He  has  testified  that  he  took 
them  and  sent  them  back  east. 

A     I  took  two  samples  and  sent  them  east. 

Q  BY  MR.  L.  S.  LYON:  You  don't  know  whether 
these  three  pieces,  Exhibit  17,  are  part  of  them  or  not? 

A     Not  to  my  knowledge,  no  sir, 

Q     You  only  sent  two  pieces? 

A  There  were  two  separate  samples,  and  I  think — 
yes,  there  were  two  pieces  taken  from  each  sample, 
sent  east,  or  sent  to  Cambridge — or  Boston,  I  think. 

Q  Now  that  makes  four  pieces  that  went  east, 
does  it  not? 

A     Yes. 
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Q  Was  that  all  of  the  pavement  that  you  removed 
from  Blackstone  Avenue? 

A  Let's  see.  I  am  wrong  on  that.  There  were  four 
sections  kept  here — four  quarters — of  those  two  sam- 
ples, and  there  were  two  sections  sent  to  Boston.  I 
think  that  is  correct. 

Q     Where  are  the  four  pieces  that  you  kept  here? 

A     I  have  part  of  them  in  my  possession. 

Q  Now,  you  don't  know,  then —  You  can't  state 
that  these  pieces  of  Exhibit  17  are,  as  a  matter  of 
fact,  a  part  of  what  you  sent  at  all,  can  you? 

A     Not  of  my  own  knowledge;  no  sir. 

Q  Did  you  send  these  things  direct  from  Fresno 
to  Massachusetts? 

A     They  were  sent  from  Los  Angeles. 

Q     Who   sent  them? 

A     I  did. 

Q     How  did  you  address  them? 

A  They  were  addressed  to  P.  H.  Perkins  in  care 
of  Warren  Brothers  Company. 

Q     From  where  did  you  send  them? 

A  I  sent  them  from  a —  Well,  they  went  parcels 
post  and  were  sent  from  a  postoffice  sub-station. 

Q     Bearing  your  name  as  the  sender? 

A  I  think  they  were  in  the  name  of  E.  S.  Hon- 
berger  as  sender. 

Q  Now  first  referring  back  to  Exhibit  16,  you 
cannot  tell,  as  a  matter  of  fact,  then,  just  where, 
from  that  Blackstone  Avenue  pavement,  this  piece 
was  taken,  can  you,  this  particular  piece  (exhibiting)  ? 
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A,     I  cannot  identify  that  particular  piece;  no  sir. 

Q  Can  you  any  of  these  other  pieces  that  have 
been  brought  in  here  as  exhibits  of  the  Blackstone 
Avenue  job? 

A  I  have  identified  certain  pieces  from  Blackstone 
Avenue. 

Q  Well,  can  you  tell  me,  with  reference  to  any  of 
these  exhibits,  as  to  just  where  in  the  pavement  they 
came  from? 

A     I  think  so. 

O  You  don't  know,  of  course,  about  Exhibit  17. 
Now,  this  piece,  Exhibit  18,  that  is  sawed  into  layers 
here,  from  just  what  part  of  Blackstone  Avenue  was 
that  taken? 

A     I  cannot  identify  that  sample. 

Q  Can  you  identify  that  as  being  in  fact,  of  your 
own  knowledge,  a  piece  of  what  you  sent  east? 

A     I  cannot. 

Q  Now  similarly  with  regard  to  Exhibit  No.  19, 
the  other  exhibit  that  is  in  layers,  you  cannot  identify 
that  as  a  part  of  what  you  sent  east,  as  a  matter  of 
your  own  knowledge,   can  you    (exhibiting)  ? 

A     No,  I  cannot. 

Q  Now  plaintiff's  exhibit  No.  20,  this  photograph, 
can  you  identify  that  positively  as  a  part  of  what  you 
sent  east,  of  your  own  knowledge  (handing  photograph 
to  witness)  ? 

A     No. 

Q  Now  I  show  you  this  photograph,  plaintiff's  ex- 
hibit No.  22.    Was  that  taken  by  you? 
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A     Yes  sir. 

Q  Just  what  does  that  show?  Did  you  write  that 
on  the  back? 

A     I  did. 

O     When? 

A  At  the  time  that  it  was  printed.  I  labeled  these 
photographs. 

Q     Well,  what  does  that  particular  one  show? 

A  Showing  the  coarse  layer — the  layer  of  coarse 
material,  rolled. 

O     Before  the  mixture  is  spread  on  it? 

A  At  the  time  it  was  being  spread,  because  they  are 
spreading  it  right  there — see? 

Q  Then  that  binder  was  rolled  out  flat  like  it  is 
in  the  picture  and  the  workmen  walked  over  it  and 
spread  the  mixture  on  with  a  rate;  is  that  correct? 

A     Yes  sir. 

Q  Now  the  roller  that  rolled  that,  what  size  roller 
was  it? 

A     It  was  what  is  known  as  a  10-ton  roller. 

Q  Are  you  sure  it  is  not  sometimes  called  a  12- 
ton? 

A  Maybe.  They  might  call  it  a  20;  I  don't  know. 
It  is  what  I  know  as  a  10-ton  roller. 

Q  That  is  as  large  a  roller  as  is  usually  used  in 
rolling  a  pavement,  is  it  not? 

A  It  is  the  ordinary  type  of  roller  used  in  rolling 
our  pavement. 

Q  Now  what  is  shown  in  this  photograph  Ex- 
hibit 23   (handing  same  to  witness)  ? 
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A  This  shows  the  finishing  course  after  being 
rolled,  showing  bright  spots  where  stones  in  the 
binder  course  are  just  barely  covered. 

Q  Just  where  was  that  picture  taken?  That  is  at 
that  six-inch  edge,   is  it  not,  that  particular  picture? 

A  Well,  that  lens  there  will  take  in  the  full  width 
of  the  pavement,  the  20-foot  strip. 

Q  Now  you  say  this  was  a  common  roller.  This 
is  the  one,  this  picture  in  Exhibit  25,  is  it  not  (hand- 
ing picture  to  witness)  ? 

A     I  think  so;  yes.     That  is  the  roller  they  used. 

Q  Now  you  say  that  roller  only  passed  over  the 
binder  course  once  along  a  6-inch  edge  of  the  pave- 
ment. About  how  many  times  would  it  pass  over 
any  particular  spot  up  in  the  middle  or  ordinary  part 
of  the  pavement? 

A     It  might  pass  over  it  eight  or  ten  times. 

Q     It  did,  did  it  not? 

A     Possibly. 

Q  It  did,  did  it  not,  on  Type  A  construction,  in  the 
middle  part  of  the  pavement,  pass  over  it  eight  or  ten 
times  ? 

A     It  possibly  did;  yes. 

Q  Now  you  say  this  was  a  common  roller.  How 
long  have  you  known  of  such  rollers  being  used? 

A     Oh,  about  19  or  20  years;  something  like  that. 

Q     What  were  they  used  for? 

A  They  are  the  usual  type  of  roller  used  in  laying 
a  stone  mixture  surface. 
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Q  How  long-  have  you  known  about  a  binder  course 
ever  being  laid  for  pavement,  to  your  knowledge? 

A  Well,  they  used  to  lay  a  binder  course  under 
sheet  asphalt  pavements. 

Q  By  sheet  asphalt  you  mean  a  mixture  of  asphalt 
and  finely  divided  mineral  matter,  don't  you? 

A     Yes  sir. 

Q  And  that  is  laid  on  a  sheet  on  top  of  a  binder 
course,  is  it  not? 

A     Yes,  sir. 

Q     Was  the  binder  course  first  rolled? 

A     It  was. 

Q     By  this   same  type  of  roller? 

A     No. 

Q     Was  it  not  as  heavy  a  roller  as  this? 

A     It  was  not. 

Q     It  was  not  as  heavy  a  roller? 

A  Not  generally.  I  have  known  of  cases  where  a 
ten-ton  roller  was  used. 

Q  How  far  back  do  you  know  of  your  own  knowl- 
edge? 

A     Oh,  I  don't  know;  1898,  I  guess. 

Q  And  then  after  they  had  rolled  the  binder  course 
they  spread  on  this  mixture  of  asphalt  and  sand,  which 
you  call  sheet  asphalt,  and  then  rolled  that  again  on 
top  of  the  binder  course,  did  they  not? 

A    Yes  sir. 

Q  Now  you  have  laid  warrenite  pavement,  have 
you  not,  prior  to  1910? 
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A  I  have  inspected  warrenite  and  bitulithic  pave> 
ments. 

Q     When  did  you  go  to  work  for  Warren  Brothers? 

A     In  1902,  I  think  I  said. 

Q  What  kind  of  pavement  were  they  laying  in 
1902? 

MR.  EVARTS:  I  object  to  that.  I  don't  see  that 
it  is  cross-examination.  If  the  court  wishes  to  hear 
it,  however,   we  have  no  objection  to  it. 

MR.  F.  S.  LYON:  It  shows  how  these  three 
courses  were  laid.  It  is  our  defense  that  we  are  doing 
nothing  here  that  had  not  been  done  before.  This 
witness  has  already  stated  in  regard  to  these  rollers, 
and  so  forth,  that  they  are  old  and  well-known,  and 
we  expect  to  show  by  him  how  they  were  used.  He 
says  we  used  them  on  this  particular  pavement  that 
is  complained  of  in  a  certain  manner.  Certainly  we 
have  a  right  to  show  that  there  was  nothing  peculiar 
about  what  manner,  that  it  was  the  usual,  ordinary, 
old  manner  in  which  they  had  been  used  by  the  plain- 
tiff and  others  for  years,  and  that  it  was  not  an  ex- 
ceptional rolling  or  anything  different  from  the  or- 
dinary. There  is  no  subterfuge  about  it.  It  was 
a  regular  rolling  of  the  course. 

THE  COURT:  It  seems  to  me  that  you  are  going 
far  afield  if  that  is  what  you  want  to  bring  out. 

MR.  L.  S.  LYON :  Well,  we  will  make  it  1906,  so 
that  it  will  be  a  little  closer. 

A     They    were   laying   stone    mixture   that    I    was 
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telling  you   about,    and   by   stone  mixture   I   mean   a 

stone  mixture  used  as  a  surfacing. 

Q  Now  they  were  laying  a  binder  course,  were  they 
not,  of  graded  aggregate? 

A     No,  sir. 

O     In  1906? 

A  They  were  laying  a  stone  mixture  as  a  surfacing 
for  different  bases.  That  is,  that  was  the  pavement, 
this  wearing  surface. 

Q  Didn't  they  make  up  a  mixture  of  graded  stone 
with  bitumen  and  lay  that  down  and  roll  it? 

A     Yes  sir. 

Q     In    1906?     They  call  that   bitulithic? 

A     Yes  sir. 

Q     And  that  was  laid  on  a  foundation? 

A     Yes  sir. 

Q     What  kind  of  a  foundation? 

A     Whatever  the   specifications  called   for. 

Q  It  might  have  been  an  hydraulic  concrete  foun- 
dation ? 

A     It  might  have  been. 

Q     Or  an  asphalt  concrete  foundation? 

MR.  EVARTS:  We  object  to  this  as  entirely  in- 
competent, irrelevant  and  immaterial  and  not  cross-ex- 
amination. 

THE  COURT:  It  is  not  cross-examination.  The 
objection  is  sustained. 

Q  BY  MR.  L.  S.  LYON:  Now  on  that  work 
didn't  they  use  this  same  roller  in  this  same  manner? 

MR.  EVARTS:     Same  objection.     It  doesn't  make 
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any  difference  whether  they  did  or  not  that  I  can  see; 
It  is  not  cross-examination,  and  is  entirely  incompe- 
tent, irrelevant  and  immaterial. 

THE  COURT:  The  objection  is  sustained.  It  is 
not  cross-examination. 

MR.  F.  S.  LYON:     Note  an  exception. 

Q  BY  MR.  L.  S.  LYON:  Now  you  have  said 
that  the  binder  course  was  laid  hot.  When,  to  your 
knowledge,  for  the  first  time,  was  the  binder  course 
being  laid  hot?  You  said  that  was  the  work  done 
on   Blackstone  Avenue. 

A  Now  what  binder  course  are  you  talking  about — 
the  sheet  asphalt  construction  or  this  Type  A  con- 
struction ? 

Q  No,  binder  course  consisting  of  a  graded  ag- 
gregate with  a  bituminous  binder  in  it. 

MR.  EVARTS:  You  are  referring  to  Blackstone 
Avenue  ? 

MR.  L.  S.  LYON:  I  am  asking  him  when,  to  his 
knowledge,  was  the  first  time  that  kind  of  binder 
course  was  laid,  and  laid  hot. 

A  If  you  mean  binder  course  as  applied  to  sheet 
asphalt  it  is  one  thing;  if  you  mean  binder  course 
as  I  have  designated  it,  as  a  stone  mixture  wearing 
surface,  it  is  an  entirely  different  mixture. 

Q  Now  the  difference  between  the  two  is  that 
with  the  sheet  asphalt  on  top  of  the  binder  course 
they  place  another  layer  of  bitumen  and  finely-divided 
mineral  matter  which  you  call  a  sheet  asphalt;  isn't 
that  right? 
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A     A   sheet   asphalt  wearing  surface. 

Q     For  a  top  finishing  course;  is  that  right? 

A     A  sheet  asphalt  wearing  surface. 

Q  And  that  was  placed  on  top  of  a  hot  binder 
course,  was  it? 

A  Of  a  binder  course  that  was  laid  hot.  It  was 
never  laid  while  the  binder  course  was  hot;  never. 

Q  It  never  was  the  custom,  then,  to  lay  a  sheet 
asphalt  dressing  on  top  of  the  binder  course  while 
the  binder  course  was  hot? 

A     Never   heard   of   it. 

Q  That  is  something  that  an  ordinary  person 
wouldn't  think  of  doing  unless  they  had  these  di- 
rections that  are  included  in  these  Wallace  specifica- 
tions ? 

A  There  are  certain  reasons  why  a  construction 
man  would  not  do  it;  see? 

Q  Now  this  Exhibit  No.  27,  can  you  identify  just 
where  that  came  from  (handing  exhibit  to  witness)  ? 

A  That  was  taken  from  route  16,  section  A,  Fresno 
County  construction. 

Q     Is  that  Blackstone  Avenue  work? 

A     This  is  route  16,  section  A. 

Q     And  that  is  a  different  work,  is  it? 

A     I    think    so;    yes. 

Q     Don't  you  know? 

A     I  think  it  is ;  yes,  sir. 

Q     Were    you    there? 

A     I  was  there  and  helped  to  take  that  sample. 

Q     Well,  is  that  from  Blackstone  Avenue? 
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A     It  is  not. 

Q  Under  whose  permission  did  you  take  this 
sample  ? 

A  I  made  no  arrangements  personally  for  the  tak- 
ing of  that  sample. 

Q     Were  any  arrangements  made? 

A     Mr.  Brough  made  the  arrangements. 

O     Was  anybody  present  when  this  was  taken  up? 

A     There  were  four  in  the  party,  I  think. 

Q  In  your  party,  four  Warren  Brothers'  repre- 
sentatives? 

A     Yes. 

Q     Was  anybody  else  there  when  it  was  taken? 

A     I  think  not. 

Q     Nobody  else  on  the  job  at  all? 

A     I  think  not. 

Q  And  you  just  went  out  on  the  county  highway 
and  pulled  up  a  piece;  is  that  right? 

A     Yes  sir. 

Q  Now  just  where  on  the  highway  did  this  par- 
ticular piece  come  from — on  the  edge,  or — 

A  No;  I  should  say  that  was  four  feet  out  from 
the  edge. 

Q  Can  you  remember  distinctly  this  particular  piece 
being  taken  up? 

A  That  sample  extended  from  the  marginal  curb 
about  four  feet  toward  the  middle  of  the  road. 

O     And  this  is  a  piece  out  of  that  sample? 

A     Yes,  sir. 

Q     Now  how  about  this  Exhibit  28:  were  you  pres- 
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ent  when  it  was  taken  up  (handing  exhibit  to  witness) 

—I  think  it  is  No.  211. 

A  Yes.  Yes;  it  is  from  the  same — section  A  of 
route  16. 

Q  Same  sample.  Now  Plaintiff's  Exhibit  No.  29 
is  also  from  that  same  specimen,  is  it  not? 

A     Well,  I  don't  know. 

Q  Just  a  minute.  I  will  show  it  to  you  (handing 
exhibit  to  witness). 

A     Yes;  this  is  from  the  same  specimen. 

Q  Now  Plaintiff's  Exhibit  30,  where  did  it  come 
from  (handing  exhibit  to  witness)  ? 

A  This  came  from  route  5,  section  A,  Blackstone 
Avenue. 

Q  And  when  was  this  taken  up — at  the  same  time 
you  took  up  the  two  pieces  you  have  told  us  about 
before? 

A     It  is  a  part  of  the  two  pieces. 

Q  You  cannot  tell  which  one  or  just  exactly  where 
on  the  road  this  came  from? 

A     Oh,  no.     Oh,  no. 

Q  And  the  same  way  with  the  rest  of  the  exhibits, 
Nos.  32,  33,  34  and  35  (handing  exhibits  to  witness)  ? 

A     These  are  parts  of  route  5,  Section  A. 

Q  That  also  includes  exhibits  Nos.  ?)6,  37  and 
38,  does  it  not,  that  you  have  here? 

A     Yes;  it  covers  all  of  these. 

Q  Now  these  Exhibits  27  to  38,  these  ones  that 
are  smooth  here,  are  sawed,  are  they  not, — have  been 
sawed  up  too? 
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A     Yes,  sir. 

Q  Has  it  not  been  your  experience  that  sawing 
through  a  piece  of  paper  Hke  that  will  cause  the 
bitumen  to  run  and  somewhat  change  the  appearance 
of  it? 

A     It  doesn't  change  the  appearance  of  it. 

Q  Would  it  not  look  a  little  different  if  it  was 
broken  in  two? 

A     It  would  look  decidedly  different. 

Q  Doesn't  the  heat  of  the  saw  and  the  friction 
of  the  saw,  the  movement  of  the  saw,  carry  the 
particles  from  one  place  to  another  in  the  pavement  to 
a  certain  extent? 

A     There  is  no  saw  used. 

Q     I  thought  you  said  you  sawed  it  in  two? 

A     I  did. 

Q     How  did  you  do  it? 

A     With  a  wire. 

Q     Wouldn't  a  wire  do  the  same  thing? 

A  No,  sir;  because  the  wire  is  kept  wet  and  cold, 
and  it  doesn't  disturb  the  bitumen. 

Q  Do  you  mean  to  tell  me  you  can  cut  through 
rocks  of  that  sort  with  a  wire? 

A     Yes,  sir. 

Q     Without  disturbing  the  rock? 

A     Yes,  sir. 

O     Or  without  disturbing  the  pavement? 

A     Yes,  sir. 

Q     Did  you  do  it? 
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A  Yes,  sir.  It  was  done  under  my  suoervision,  and 
some  of  it  I  actually  did. 

MR.  L.  S.  LYON:     That  is  all. 

RE-DIRECT  EXAMINATION, 
BY  MR.  EVARTS : 

Q  Referring-  back  to  this  Blackstone  Avenue  work 
laid  by  Thompson,  that  you  saw,  about  how  thick 
would  be  the  binder  course  before  it  was  rolled — the 
binder  course  now,  not  the  top? 

A     That  is,  after  spreading? 

Q     After   spreading   and  before   rolling. 

A  I  think  I  sand  an  inch  and  three-quarters  or 
two  inches.     Now  it  is  about  that. 

Q  Now  after  the  second  coat  was  put  on  and 
the  rolling  was  completed  how  thick  was  this  entire 
binding  course? 

A     Approximately  an  inch  and  a  quarter. 

Q     That  was  after  both   rollings? 

A     Final  compression. 

Q  Now  you  spoke  of  laying  this  sheet  asphalt.  How 
thick  would  that  be  laid  back  here  in  years  gone  by 
when  you  were  talking  about? 

MR.  L.  S.  LYON:  Now  we  object  to  going  into 
that. 

THE  COURT:  It  wouldn't  be  cross-examination, 
and  it  is  immaterial  anyhow. 

MR.  EVARTS:  Well,  that  is  all  for  the  present, 
Mr.  Burdge. 
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ARTHUR  F.  BROUGH, 

called  as  a  witness  on  behalf  of  plaintiff,  in  rebuttal, 
and  being  first  duly  sworn,  testified  as  follows: 

DIRECT  EXAMINATION, 
BY  MR.  EVARTS : 

O     What  is  your  name? 

A     Arthur  F.  Brough. 

Q     Where  do  you  reside? 

A     In  the  city  of  Fresno. 

Q     What  is  your  occupation? 

A  I  am  inspector  for  the  Warren  Brothers  Com- 
pany. 

Q     How  long  have  you  been  in  their  employ? 

A     Between  five  and  six  years. 

Q  Are  you  familiar  with  the  work  that  was  done 
on  Blackstone  Avenue  by  Thompson  Brothers  that  is 
the  matter  in  suit  here? 

A     Yes,  sir. 

Q  And  were  you  present  during  the  greater  por- 
tion of  the  laying  of  that  pavement? 

A     Yes,  sir. 

Q  When  the  binder  course  was  brought  out  and 
laid  on  the  street  was  it  hot  or  cold? 

A     It  was  always  hot. 

Q     And  after  it  was  laid  on  the  street  was  it  rolled? 

A     After  it  was  laid  and  raked  it  was  rolled;  yes. 

Q  And  was  it  this  roller  that  you  have  seen  the 
picture  of? 

A     Yes,  sir. 


384  Warren  Brothers  Company  vs. 

(Testimony  of  Arthur  F.  Brough.) 

Q     Now  describe  how  that  was  rolled. 

A  They  started  at  either  the  lower  or  the  upper 
edge  and  worked  across  the  width  of  the  pavement, 
lapping  the  wheels  from  six  to  twelve  inches. 

Q  And  how  many  times  would  they  go  from  one 
side   to   the   other   in   that  way? 

A  In  most  instances  only  once,  and  in  a  few  rare 
cases  they  went  over  it  twice. 

Q  After  they  went  over  it  with  the  roller  in  this 
manner,  how  long  after  they  had  completed  the  roll- 
ing of  that  binder,  course  before  they  put  on  the  top 
course? 

A     Oh,  two  or  three  minutes. 

Q  And  what  was  the  condition  of  the  temperature 
of  the  binder  course  at  the  time  it  was  put  on — at 
the  time  the  top  course  was  put  on? 

A  The  binder  course  would  range  between  two  and 
three  hundred  degrees  Fahrenheit. 

Q  And  what  was  the  temperature  of  the  top  course 
at  the  time  it  was  put  on? 

A     Between  200  and  350  degrees. 

Q  And  what  was  the  extent  of  rolling  that  was 
done  after  the  top  course  was  put  on? 

A  Oh,  it  received  probably  from  four  to  six  or 
eight  times — maybe  more — rolling,  than  the  binder 
course. 

Q  And  after  the  binder  course  was  rolled  and  be- 
fore the  top  course  was  put  on  at  all  what  was  the 
condition   of   the   surface?     Describe   it. 

A     The  contour  of  the  street  was  more  regular  than 
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before  the  rolling,  but  there  were  surface  voids  and 

spaces  between  the  stones. 

Q  And  w^ould  there  be  any  marks  left  of  the  wheels 
of  the  roller  after  the  binder  course  was  rolled? 

A     Yes  sir. 

Q  After  the  top  course  was  put  on  and  rolled 
what  was  the  condition  of  the  surface  of  that  street 
then? 

A     After  the  top  course  was  put  on  and  rolled — 

Q     And  the  rolling  completed. 

A  And  the  rolling  completed,  it  was  perfectly  coo!. 
It  was  rolled  until  it  was  unyielding  both  with  a  12- 
ton  and  an  8-ton  roller. 

Q  Now  you  were  present  when  Brough  took  up 
some  samples  here  of  the  Blackstone  work? 

A     Yes  sir. 

Q  A  great  deal  has  been  said  about  permission. 
What,  if  anything,  did  you  do  with  reference  to  se- 
curing permission? 

A  Before  we  cut  any  samples  on  this  route  or  any 
of  the  others  I  always  asked  permission  from  the 
chief  inspector  of  Fresno  County,  Mr.  Leyden,  and 
also  the  contractors. 

0  And  Mr.  Leyden  was  always  pleased  to  give 
you  every  opportunity  you  wanted,   was  he  not? 

A     Yes,  sir;  he  told  me  to  take  anything  I  wanted. 

Q  Now  did  you  take  up  some  specimens  of  what 
we  call  Type  B  pavement — on  the  laying  of  that 
pavement — any  place? 

A     Yes,  sir. 
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O     Where  did  you  take  it  up  from? 

A  I  took  up  several;  some  from  the  Fresno  County 
highways  and  some  from  Kingsbury  City,  California. 

Q     What  did  you  do  with  those  samples? 

A     I  brought  them  to  Los  Angeles  in  my  machine. 

Q     To  whom  did  you  turn  them  over? 

A     I  delivered  them  to  Mr.   Burdge. 

Q     The  gentleman  who  was  just  on  the  stand? 

A     Yes,  sir. 

Q  Did  you  see  any  work  done  on  the  Clovis  Type 
A  district  out  there? 

A     Yes   sir. 

Q  Were  you  ever  there  at  any  time  when  there 
was  a  sample  being  left  or  a  part  being  left  without 
putting  on  any  top  coat  on  it? 

A     Yes   sir. 

Q  Will  you  tell  the  court  just  exactly  what  that 
was? 

A  Well,  at  the  time  I  arrived  on  the  street  there 
was  a  small  area — 

Q     This  was  out  by  Clovis  ? 

A  This  was  out  by  Clovis,  on  route  8.  At  the 
time  I  arrived  on  the  street  there  was  a  small  area 
of  the  binder  course — 

Q     About  how  big  an  area? 

A  About  a  foot  and  a  half  wide  and  two  and  a 
half  feet  long,  at  the  edge  of  the  pavement,  that 
was  left  uncovered,  that  is,  that  didn't  have  the  fine 
mixture  spread  on  it,  and  the  binder  course  in  that 
case   received   the   initial   rolling   that  the  balance  of 
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the  binder  course  did;  also  received  the  rolling  that 

was  given  to  the  surface  of  that  work? 

0     And  was  anyone  there  in  charge  of  that  work? 

A  There  was  a  superintendent  in  charge  for  the 
Federal  Construction  Company,  and  there  was  also 
a  man  by  the  name  of  Anderson  who  was  employed 
by  Mr.  Jensen — 

Q  Mr.  Anderson  was  assistant  to  Mr.  Liddell,  the 
good-looking  gentleman  over  there,  was  he? 

A     He  was  an  assistant  to  Mr.  Jensen;  yes. 

O  And  he  was  employed  by  the  County  and  had 
charge  of  the  work  at  that  time? 

A  No;  Mr.  Anderson  didn't  have  charge  of  the 
work,  but  was  sent  out  to  secure  the  samples,  as  I  un- 
derstood from  Anderson  himself.  I  asked  him  what 
he  was  leaving  this  small  area  uncovered  for,  and  he 
said  it  was  to  secure  a  sample  for  Mr.  Jensen  from 
that  pavement  when  it  cooled  the  following  morning. 

Q  Now  that  piece  or  sample  that  was  brought  in 
here — did  you  see  that  get  the  initial  rolling  as  well 
as  the  final  rolling? 

A     Yes,  sir. 

Q  I  show  you  Exhibit  I  filed  in  connection  with  the 
affidavit  of  Chris  P.  Jensen,  and  ask  you — 

MR.  EVARTS:  It  is,  I  suppose,  if  your  Honor 
please,  as  a  matter  of  explanation  that  this  is  filed 
as  a  sample  of  the  binder  course  after  compression. 

Q  I  will  ask  you  if  that  is,  in  your  judgment,  a 
fair  sample  of  the  ordinary  binder  course  as  it  showed 
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on  the  Blackstone  job  after  the  rollins^  you  have  de- 
scribed ? 

MR.  L.  S.  LYON:  We  object  to  that  as  merely  a 
matter  of  opinion  as  to  whether  or  not  it  is  a  fair 
sample.  They  have  had  five  months  in  which  to 
present  all  the  affidavits  and  opinions  they  wanted  to 
about  that  specimen.     It  has  been  here  all  that  time. 

THE  COURT:     Objection  overruled. 

A  This  is  not  a  fair  sample  of  the  way  the  binder 
course  on  Blackstone  Avenue  appears. 

O  BY  MR.  EVARTS:  I  will  ask  you  whether 
or  not  that  resembles  the  stuff  that  you  saw  out  in 
the  Clovis  district  there  that  had  received  the  initial 
rolling  and  also  the  final  rolling. 

A     Yes,   sir. 

MR.  F.  S.  LYON:  That  is  objected  to  as  leading 
and  suggestive  and  not  rebuttal,  and  as  barred  by 
the  order  of  this  court  under  Rule  48. 

THE  COURT:    Overruled. 

MR.  F.  S.  LYON:     Exception. 

Q  BY  MR.  EVARTS:  I  show  you  a  picture  and 
ask  you  if  that  was  taken  by  you. 

A     It  was. 

Q     Where? 

A     Type  A  construction  on  Blackstone  Avenue. 

Q  What  was  the  condition  of  the  work  at  the  time 
that  picture  was  taken? 

A  The  binder  course  had  been  rolled,  and  they  were 
spreading  the  fine  mixture. 
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MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  36. 

Q  I  show  you  another  picture  and  ask  you  if 
you  took  that  picture. 

A    Yes  sir. 

O     Whereabouts  ? 

A  That  is  part  of  Type  A  construction  on  Black- 
stone  Avenue. 

O     And  what  does  it  show? 

A  It  shows,  in  the  immediate  foreground,  some 
of  the  binder  course  that  has  been  rolled  and  the 
men  spreading  the  fine  mixture  over  it. 

O     Where  is  the  binder  course? 

A     Here  is  the  binder  course  here   (indicating), 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  37. 

Q     I  show  you  another  picture.    Did  you  take  that? 

A     Yes,  sir. 

0     Whereabouts  ? 

A  On  Blackstone  Avenue.  Part  of  the  Type  A 
construction. 

Q  And  what  does  it  show  as  to  what  was  being 
done? 

A  It  shows  the  spreading  of  the  fine  mixture  on 
the  binder  course  after  the  binder  course  has  been 
rolled. 

MR.  EVARTS:  We  will  offer  it  in  evidence  as 
Plaintiff's  Exhibit  No.  38. 

O     I  show  you  another  picture.     Did  you  take  it? 

A     Yes,  sir. 
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O     Whereabouts? 

A  It  is  part  of  Blackstone  Avenue  Type  A  con- 
struction. 

O     What  does  it  show? 

A  It  shows  the  oil-spots  on  the  pavement  which 
indicate  the  presence  of  the  rock  close  to  the  surface, 
not  right  at  the  surface. 

O     Has  this  been  rolled? 

A     That  is  part  of  the  finished  construction. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  39. 

Q     I  show  you  another  picture.     Did  you  take  it? 

A     Yes,    sir. 

Q     WTiereabouts? 

A     On   Blackstone  Avenue;   Type   A   construction. 

Q     This  work  in  question? 

A     Yes,  sir. 

Q  And  what  does  it  show  as  to  the  condition  of 
the  work  at  that  time? 

A     It   shows   the   finishing   course   after   rolling. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  40. 

Q     I  show  you  another  picture.     Did  you  take  it? 

A     Yes,  sir. 

Q     Whereabouts  ? 

A     Blackstone  Avenue,  Type  A  construction. 

Q     In  this  suit  in  question? 

A     Yes,  sir. 

Q  And  what  was  the  condition  of  the  pavement 
there  at  the  time  you  took  it? 
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A  It  shows  some  of  the  binder  course  before  com- 
pression and  after  compression,  and  the  roller  work- 
ing on  the  finished  pavement. 

Q  Now  looking  at  the  picture,  what  is  this  on  the 
right-hand  corner? 

A     That  is  the  binder  before  compression. 

Q     On  the   left-hand   corner   what   is   it? 

A  That  is  the  binder  after  it  had  the  initial  com- 
pression. 

MR.  EVARTS:  We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  No.  41.     Take  the  witness. 

MR.  L.  S.  LYON:     No  cross-examination. 

MR.  EVARTS :  I  will  ask  Mr.  Burdge  to  take  the 
stand  again. 

J.  F.  BURDGE, 

Recalled  in  rebuttal,  testified  as  follows: 
DIRECT  EXAMINATION, 
BY  MR.  EVARTS: 

Q  It  has  been  testified  to  by  Mr.  Brough  that  he 
delivered  to  you  some  samples  of  pavement.  Is  that 
true? 

A     Yes,  sir. 

Q  And  which  were  marked  as  being  taken  by  him 
from  certain  portions  of  Type  B  pavement. 

A     Yes,  sir. 

O  I  am  showing  you  one  that  bears  the  mark 
No.  — 

A    363. 
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O  And  he  had  these  marked  as  to  where  they 
came  from  at  the  time  he  delivered  them  to  you? 

A     Yes,  sir. 

O  And  you  have  had  them  in  your  possession  ever 
since? 

A     Yes,  sir. 

O     Now  where  did  this  come   from? 

MR.  L.  S.  LYON:  We  object  to  that  as  hearsay. 
He  brings  in  some  samples  and  says  the  man  brought 
them  in,  as  to  where  they  came  from.  Now  counsel 
asked  him  where  they  came   from. 

THE  COURT:  The  objection  is  sustained.  He 
doesn't  know  where  they  came  from. 

MR.  EVARTS:  Well,  may  I  have  the  privilege 
of  calling  Mr.  Brough  here  a  moment  again  to 
make  this  chain  complete? 

THE  COURT:     Yes. 

MR.  EVARTS:    May  I  ask  him  right  where  he  is? 

THE  COURT:     Yes. 

ALBERT  F.  BROUGH, 

recalled  by  plaintiff  in  rebuttal,  testified  as  follows: 

DIRECT  EXAMINATION, 
BY  MR.  EVARTS: 

O  The  specimens  you  took  from  Type  B  pavement 
that  you  testified  you  delivered  to  Mr.  Burdge,  were 
they  marked  at  the  time  as  to  where  they  came  from? 

A     Yes,  sir. 

O  And  you  delivered  them  to  him  in  that  con- 
dition ? 


C.  M.  Thompson  et  al.  393 

(Testimony  of  J.  S.  Burge.) 

A     Yes,  sir. 

O  They  came,  as  a  matter  of  fact,  from  ^ht  places 
that  you  marked  them;  that  is,  you  marked  them  cor- 
rectly as  to  where  they  came  from? 

A     Yes,  sir. 

J.  D.  BURDGE, 

Recalled  by  plaintiff  in  rebuttal,  testified  as  follows: 

RE-DIRECT  EXAMINATION  resumed, 
BY  MR.  EVARTS: 

Q     I  show  you  a  sample  here  that  is  marked  "363." 

A     "363." 

Q     What  is  that? 

MR.  F.  S.  LYON:  That  is  objected  to  as  incom- 
petent and  hearsay.  The  witness  has  no  knowledge 
as  to  what  they  are.  He  knows  what  is  on  them, 
and  that  is  all  he  does  know. 

THE  COURT :  Well,  they  speak  for  themselves  as 
to  what  is  on  them.  He  cannot  tell  us  anything  about 
that. 

O  BY  MR.  EVARTS :  Well,  is  this  a  portion  of 
the  pieces  that  you  received  from  Mr.  Brough  as 
marked  by  him,  taken  from  Type  B  pavement  in 
Fresno  County? 

MR.  F.  S.  LYON:  We  object  to  that  as  leading 
and  suggestive. 

THE  COURT:  Is  this  one  of  the  pieces  you  got 
from  this  other  man? 

MR.  EVARTS :    Yes,  which  were  marked  that  way. 

THE  COURT:  Well,  never  mind  how  they  were 
marked.     Is  this  one  of  the  pieces  you  got? 
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THE  WITNESS:    Yes. 

THE  COURT:  And  you  have  done  nothing  with 
them  since  except  to  keep  them? 

THE  WITNESS:  No;  we  have  had  them  in  our 
possession. 

THE  COURT:    All  right. 

MR.  EVARTS:  Then  I  will  introduce  these  re- 
spective pieces  in  evidence. 

(Samples  filed  as  Plaintiff's  Exhibits  42-48,  in- 
clusive.) 

MR.  EVARTS:     That  is  all. 


GEORGE  C.  WARREN, 

recalled  by  Plaintiff  in  rebuttal,  testified  as  follows: 

DIRECT  EXAMINATION, 
BY  MR.  HEAD: 

Q  What  was  your  official  connection  with  Warren 
Brothers  Company  in  1902? 

A     I  was  general  manager. 

Q  Was  any  pavement  laid  in  the  City  of  New 
Bedford,  Massachusetts,  during  the  year  1902,  under 
the  patents  of  Warren  Brothers  Company? 

MR.  L.  S.  LYON:  We  object  to  that  as  not  re- 
buttal, and  as  incompetent,  irrelevant  and  immaterial, 
and  a  violation  of  the  ruling  of  the  court  made  under 
Rule  48  as  to  expert  testimony. 

THE  COURT:     What  is  the  purpose  of  it? 

MR.  HEAD:  Just  to  show  the  practice  that  they 
had    followed.      The    allegation   has    been    made   that 
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they  were  simply  adopting  the  practice  of  the  War- 
ren patent   under   their   C   wearing   surface. 

THE  COURT:     Who  made  that  allegation? 

MR.  HEAD:     Mr.  Lyon. 

THE    COURT:      When? 

MR.  HEAD:     In  his  talk  tothe  court  yesterday. 

MR.  L.  S.  LYON:  I  don't  think  you  understood 
me  correctly,  Mr.  Head. 

THE  COURT:  Well,  we  cannot  decide  this  case 
on  talk  by  counsel.  We  must  decide  it  on  the  facts. 
What  is  there  in  the  facts  to  which  this  is  relevant — 
the  facts  produced  here  in  evidence? 

MR.  HEAD :  The  fact  that  I  am  offering  in  evi- 
dence ? 

THE  COURT :  What  is  there  in  the  facts  now  in 
evidence  to  which  this  is  relevant? 

MR.  HEAD :  The  fact  now  in  evidence  is  the 
allegation  that  they  are  operating  under  expired  pat- 
ents. I  am  trying  to  prove  by  this  witness  that  the 
work  they  did  in  1902,  according  to  the  patent  in 
force,  was  according  to  what  they  say  they  are  doing 
now,  that  it  proved  unsatisfactory,  was  relaid  the 
next  year,  and  that  it  was  not  until  the  patent  in  suit 
was  invented  that  they  had  found  a  means  of  satis- 
factorily overcoming  the  difficulties  which  occurred  un- 
der the  previous  patents.  That  is  the  purpose  of  this 
examination. 

THE  COURT:     I  do  not  see  the  materiality  of  it. 

MR.  HEAD:  Well,  we  desire  to  offer  that,  as  to 
the  procedure   under  the  patents  then  in   force,   that 
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have  now  expired,  to  show  that  it  was  a  different  pro- 
cedure from  that  under  the  Wallace  patent. 

THE  COURT:  I  cannot  see  how  the  procedure 
under  the  Wallace  patent  is  at  all  involved  here.  The 
question  is  whether  or  not  they  are  infringing-  the 
Wallace  patent  by  the  specifications  and  work  done 
in  Fresno  County. 

MR.  HEAD:  And  they  are  saying  that  what  they 
did  is  under  the  expired  patents. 

THE  COURT:  What  difference  does  it  make  as 
to  what  they  say  as  to  what  they  did?  It  is  a  fact 
as  to  what  they  did  and  not  what  authority  they 
thought  they  had  to  do  it  under.  The  question  is 
what  did  they  do,  and  whether  the  thing  they  did 
infringed  your  patent.  Now  that  is  the  proposition 
here.     How  does  that  involve  what  you  did  in  1902? 

MR.  HEAD :  I  am  trying  to  tell  you  what  we  did 
under  the  patents  then  in  force,  and  which  they  say 
they  are  doing  now. 

THE  COURT :    Well,  how  is  it  material? 

MR.  HEAD :  Then  if  they  are  acting  under  the 
patent  that  has  expired  they  are  not  infringing  the 
present  patent.  I  am  trying  to  show  that  what  they 
did  under  the  patent  existing  in  1902  was  unsatis- 
factory and  did  not  accomplish  the  results  and  that  it 
was  not  until  under  the  patent  of  1910,  issued  to 
W^allace,  they  they  were  able  to  do  it.  I  am  trying 
to  show  the  difference  between  the  two. 

THE  COURT:  I  don't  see  how  it  is  material,  but 
I  will  let  you  show  it. 
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MR.  F.  S.  LYON :    Exception. 

O  BY  MR.  HEAD:  Please  state  what  was  done 
in  the  laying  of  pavement  in  New  Bedford  in  1902 
under  the  Warren  patent —  the  patents  that  were  issued 
then  to  Warren  and  have  been  cited  in  anticipation 
of  what  was  done  in  this  case. 

THE  COURT:  Been  cited  or  introduced  in  evi- 
dence ? 

MR.  HEAD:  Been  introduced  in  evidence.  I  beg 
your   Honor's   pardon. 

THE  COURT :  All  right. 

MR.  F.  S.  LYON:  And  will  our  objection  and 
the  ruling  and  exception  extend  to  all  of  the  exam- 
ination of  this  witness? 

THE  COURT:     No,  I  will  do  nothing  of  the  sort. 

A  The  one  to  which  you  refer  was  in  1901  and  not 
in  1902;  and  it  was  one  of  the  first  pieces  of  pave- 
ment which  had  been  laid  under  our  then  existing 
and  pending  patents  which  have  been  referred  to  or 
cited  or  ofifered  in  evidence  in  this  case.  That  patent 
stated  that  there  may  be  laid  over  the  wearing  surface 
a  mixture  of  sand  or  gravel  or  fine  crushed  stone, 
or  that  there  may  be  spread  over  it  a  layer  of  bitumen 
and  stone  screenings  rolled  into  it.  Realizing  the  ad- 
vantage of  that  thin  surface  mixture,  we  endeavored, 
in  a  pavement  we  laid  that  year,  which  was  a  demon- 
stration section  of  one  block,  to  lay  such  a  mixture 
in  accordance  with  the  practice  at  that  time  in  con- 
nection with  the  laying  of  the  binder  course  by  thor- 
oughly compressing  the  lower  course   first  and  then, 
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when  that  was  thoroughly  compressed  and  chilled, 
of  spreading  the  fine  mixture  surface  over  it.  The 
result  was  that  there  was  no  blending,  no  bonding  be- 
tween the  two  courses,  and  the  thin  upper  surfacing 
pushed,  scaled,  and  the  following  year  we  had  to  en- 
tirely relay  the  pavement  because  of  that  defect;  and 
from  then  on  we  followed  the  plan  of  painting  the 
surface  and  rolling  sand  or  screenings  into  it — what 
is  commonly  known  as  flush-coating  it. 

Q  In  what  respect  was  that  construction  changed 
after  the  Wallace  patent  was  issued? 

MR.  F.  S.  LYON :    The  same  objection. 

THE  COURT:     The  same  ruling. 

MR.  F.  S.  LYON:     Exception. 

A  After  we  had  heard  of  Mr.  Wallace's  construc- 
tion and  had  demonstrated  it  for  two  years,  as  re- 
ferred to  in  my  testimony  yesterday,  we  undertook  to 
adopt  that  for  our  general  construction,  the  plan  of 
construction  being  to  spread  the  coarse  mixture  and 
over  that  spread  the  fine  mixture  and  roll  the  two 
together;  except  that  in  a  few  cases  we  lightly  rolled 
the  lower  course  and  spread  the  finer  course  after 
that  initial  rolling;  but  we  believed,  and  still  believe, 
that  the  spreading  of  the  two  courses  without  the 
initial  compression  is  the  better  process,  with  safer 
results. 

Q  BY  MR.  HEAD:  And  that  process  has  been 
generally  followed  wherever  it  could  be  introduced 
until  the  present  day? 

MR.  F.  S.  LYON:     Same  objection. 
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THE  COURT:     Same  ruling. 

MR.  R  S.  LYON:     Exception. 

A     Yes  sir. 

MR.  HEAD:     Take  the  witness. 

CROSS  EXAMINATION 
BY  MR.  L.  S.  LYON: 

Q  Now  you  say  you  adopted  it  for  your  general 
construction.  Does  your  company  lay  pavement,  the 
plaintiff  in  this  case? 

A     Oh,  yes;  about  two  million  yards  a  year. 

Q     You  lay  it? 

A     Oh,   yes. 

Q     Don't  you  have  it  laid  through  some  contractor? 

A     Sometimes. 

Q  Has  your  company  laid  any  pavement  in  the 
State  of  California? 

A  I  don't  know  that  we  have  in  the  State  of  Cali- 
fornia.    We  have  in  many  other  states. 

Q  Why,  then,  after  you  found  that  the  Wallace 
method,  as  you  term  it,  was  better  than  your  War- 
ren method,  did  you  continue  to  lay  under  the  War- 
ren method  up  until  a  couple  of  years  ago? 

A  It  was  not  always  a  matter  of  our  choice.  We 
had  a  great  deal  of  difficulty  in  a  great  many  places 
in  satisfying  the  officials  that  it  was  a  superior  con- 
struction, and  it  was  a  gradual  development  under 
the  improvement,  and  it  took  a  number  of  years  be- 
fore the  public  generally  realized  that  it  was  an  im- 
provement. 
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O  But  since  your  Warren  patent  on  the  binder  ran 
out  you  have  specialized  on  the  Wallace  patent,  have 
you  not? 

A     No  more  since  than  we  did  before. 

Q  Well,  is  it  not  a  fact  that  in  1921  eighty-two 
per  cent  of  your  construction  is  by  the  Wallace 
method,  whereas  in  1919  only  forty  per  cent  was? 

A  Surely.  Not  because  of  any  increased  effort,  but 
because  of  an  increased  recognition  of  the  improve- 
ment by  the  public. 

O  Then  how  do  you  reconcile  your  statement  that 
you  are  not  now  and  since  the  Warren  patent  ran  out 
laying  more  of  the  Wallace  method  than  you  are  of 
the  other? 

A  If  I  said  that  I  misunderstood  your  question. 
What  I  intended  to  say  was  that  since  the  expiration 
of  the  earlier  patents  we  have  made  no  more  effort  to 
secure  then  adoption  of  the  construction  under  the 
Wallace  patent  than  we  made  for  several  years  prior. 

Q  Now  that  block  that  you  laid  in  New  Bedford 
in  1901  that  you  refer  to,  how  was  the  binder  course 
made  in  that  block? 

A  It  was  not  called  binder  course;  it  was  termed  a 
dense  asphaltic  mixture  of  varying  sizes  of  crushed 
stone. 

0     Why  did  you  call  it  dense? 

A  Because  it  was  as  dense  as  we  could  make  with 
those  ingredients. 

Q  Then  it  didn't  have  the  graded  ingredients  that 
you  patented  in  your  patent  No.   727,505? 
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A  It  was  laid  in  accordance  with  patent  No.  727,- 
505 ;  one  of  the  earlier  constructions  in  accordance 
with  that  patent. 

Q     Well,  did  it  have  those  same  grades  in  it? 

A     Yes,  sir. 

O     As  are  in  patent  No.  727,505  ? 

A     Yes,  sir. 

O     And  it  had  bitumen  in  it? 

A     Yes,  sir. 

Q     Then  it  had  less  than  21  per  cent  voids  in  it? 

A     Yes,  sir. 

O  What  did  you  mean  by  your  statement,  then,  that 
it  was  not  as  dense  as  your  later  method? 

A     I  don't  think  I  made  such  a  statement. 

Q  What  did  you  say,  do  you  remember,  just  a  few 
minutes  ago  on  that  point? 

A     I  would  ask  the  clerk  to  read  what  I  said. 

O  Well,  can  you  remember  what  you  said  a  few 
minutes  ago  in  response  to  this  same  question  about 
the  construction  of  the  binder  course  in  that  New 
Bedford  block?  Just  repeat  as  nearly  as  you  can 
your  testimony  on  what  you  said  about  that. 

A  I  said  that  that  was  construction  made  of  vary- 
ing sizes  of  stone  and  asphalt. 

Q     Is  that  all  you  said? 

A  I  think  that  is  what  I  said  in  response  to  that 
question. 

Q  Well,  is  that  all  you  can  remember  that  you 
said  about  that? 

A     In  response  to  that  question,   as   I   recollect. 
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Q  Repeat  anything  else  you  remember  saying  about 
the  binder  course  in  that  block  in  1901. 

MR.  EVARTS:     Binder  course? 

MR.  L.  S.  LYON:  The  binder  course  or  its 
equivalent. 

MR.  EVARTS :     There  was  no  binder  course. 

A     There  was  no  binder  course. 

O  BY  MR.  L.  S.  LYON:  Well,  repeat  just  what 
you  said  about  that  same  thing. 

MR.  EVARTS :  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial  and  not  cross-examination. 

THE  COURT:     The  objection  is  overruled. 

A  You  have  asked  me  a  number  of  questions,  and 
if  you  will  put  your  question  as  you  did  to  me  again, 
I  will  try  and  answer  you  the  same  way. 

Q  You  remember,  do  you  not,  referring  to  a  block 
of  pavement  laid  in  1901,  in  your  previous  examina- 
tion? 

A     Yes,  sir. 

Q  And  you  remember  referring  to  the  construction 
of  what  we  term  the  binder  course,  and  you  said  it 
was  not  named  the  binder  course,  but  you  went  ahead 
and  described  it.   Do  you  remember  that? 

A    Yes. 

Q  Now  go  ahead  and  tell  us  just  what  you  said 
about  that  same  particular  thing. 

A  I  said,  as  I  recollect  it,  that  it  was  made  of 
varying  sizes  of  aggregate  crushed  stone  and  sand 
and    asphalt   cement,    made   as   dense   as   it   could   be 
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made — as   solid.      Substantially,   that  is   what   I   said. 

Maybe  it  is  not  the  exact  words. 

O  About  how  thick  was  this  finishing  course  put 
on? 

A  About  a  quarter  of  an  inch;  possibly  half  an 
inch;  I  am  not  certain. 

Q  And  that  was  put  on  after  this  course  that  T 
call  the  binder  course,  and  I  don't  know  what  you 
call  it.  You  say  you  didn't  refer  to  it  as  a  binder 
course.  Anyhow,  that  course  was  rolled  before  you 
put   this   finishing   course   on? 

A     Yes,  sir. 

Q     Now  what  was  that  finishing  course  made  of? 

A  I  can't  say  whether  it  was  made  of  fine  crushed 
screenings  or  sand  or  a  mixture  of  the  two,  but  it  was 
equivalent   to   coarse   sand. 

Q     Together    with   bitumen? 

A     Yes,  sir. 

Q  That  was  mixed  before  it  was  laid  on  the  road, 
was  it? 

A     Yes,  sir. 

Q     And  then  raked  and  rolled? 

A     Yes,  sir. 

Q  How  thick  was  the  binder  course  underneath  that 
quarter  or  half-inch  layer? 

A  It  was  laid  to  specification  of  two  inches  or 
probably  somewhat  more  than  that.  It  was  laid  on 
a  broken-stone  base  and  some  of  the  surface  would 
compress  into  the  stone. 

Q     How  long  was  that  block  down  there  ? 
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A     It  was  relaid  the  next  year. 

Q     It   was   there    for   a   year,   was   it? 

A     Yes,   sir. 

Q     Used  with  traffic  over  it  for  over  a  year? 

A     Yes. 

Q     What  street  in  New  Bedford  was  that  on? 

A     Oh,  I  don^t  remember  the  name  of  the  street. 

O     On  a  business  street? 

A     Yes,   sir. 

O     One  of  the  prominent  streets  in  the  town? 

A     Combination  business  and  residence. 

Q  Now  what  size  roller  was  used  in  rolling  the 
course  on  which  the  top  mixture  was  placed  prior  to 
the  time  the  top  mixture  was  laid  and  raked? 

A  It  was  either  a  ten  or  twelve-ton  roller.  I 
can*t  say  which.     We  were  using  both  at  that  time. 

Q  Now  that  pavement,  you  say,  was  covered  by 
patent  No.  727,505? 

A     It  was. 

MR.  L.  S.  LYON :    That  is  all. 

Q  BY  MR.  HEAD :  You  said  this  work  was  done 
under  patent  727,505.  I  will  ask  you  if  it  was  not 
done  at  the  time  your  application  for  that  patent  was 
pending. 

A  Yes;  but  it  was  in  accordance  with  that  sub- 
sequently  issued. 

Q     And  the  patent  was  not  issued  until  later? 

A     No,  sir. 

MR.  HEAD:     That  is  all. 

MR.  L.  S.  LYON:     That  is  all. 
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MR.  EVARTS:  We  would  now  like  to  offer,  if 
your  Honor  please, — it  was  offered  yesterday,  and  the 
court  said  he  would  read  it  anyway  if  he  cared  to — ■ 
Richardson's  book.  The  offer  was  made  on  the  1905 
edition,  was  it  not? 

MR.  L.  S.  LYON:  I  think  that  is  the  one  we  of- 
fered in  evidence. 

MR.  EVARTS:  Well,  we  would  like  to  offer  in 
connection  with  it  the  edition  of  1908.  The  only  dif- 
ference is  that  it  has  some  little  different  phraseology, 
but  the  descriptions  of  some  of  the  work  you  have 
called  attention  to  are  in  this  edition  shown  by  maps 
or  cuts. 

MR.  L.  S.  LYON:  I  don't  think  this  second  book 
is  material,  your  Honor.  We  rely  on  the  1905  edition 
as  a  printed  publication  of  what  is  stated  therein.  This 
book  now  comes  out  not  more  than  two  years  prior 
to  Wallace's  application,  and  I  don't  see  what  dif- 
ference it  makes. 

MR.  EVARTS:  They  have  certain  descriptions 
there  that  they  have  relied  on,  your  Honor.  Now 
those  same  descriptions  are  shown  in  this  book,  but, 
in  addition  thereto,  there  are  shown  plates  which  these 
descriptions  refer  to.  That  is  the  main  reason  for  in- 
troducing it. 

MR.  L.  S.  LYON:  We  cannot  add  anything  to  or 
subtract  anything  from  the  sufficiency  of  the  1905 
publication  as  a  publication,  and  it  will  be  incompetent 
for  any  purpose. 

THE  COURT:    The  objection  is  overruled. 
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MR.  F.  S.  LYON:     Exception. 

(Book  filed  as  Plaintiff's  Exhibit  No.  49.) 

MR.  EVARTS :     Plaintiff  rests. 

THE  COURT:  One  of  these  witnesses  here  re- 
ferred to  a  specimen  produced  by  Mr.  Jensen  and  said 
it  was  not  a  fair  specimen.     Who  is  that? 

MR.  EVARTS:     That  was  Mr.  Brough. 

THE  COURT:  Please  come  forward,  Mr.  Brough. 
[  want  to  ask  you  about  that. 

ARTHUR  F.   BROUGH, 

recalled  by  the  court,  testified  as  follows: 

Q  BY  THE  COURT:  Are  you  the  one  who  said 
this  was  not  a  fair  specimen? 

A     Yes. 

Q    Why? 

A  Because  it  received  more  rollings  than  the  binder 
course  on  Blackstone  Avenue. 

Q     How  do  you  know  it  did  ? 

A     I  saw  it. 

Q     Where    was    this    specimen    taken    from? 

A  From  another  route  and  section  of  the  Fresno 
County  highway. 

Q     How  do  you  know  it  was? 

A  I  saw  the  piece  they  left  exposed,  and  the  man 
that  had  located  the  sample  told  me  he  was  returning 
next  day  to  remove  the  same  for  Mr.  Jensen  for 
exhibit  at  this  trial.  I  couldn't  swear  that  came 
exactly  out  of  that  piece,  but  if  they  didn't  get  more 
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^han  one  sample  it  probable  came  out  of  that  same 

sample. 

Q     Probably? 

A  He  refers  in  his  affidavit  that  it  came  from  that 
route  and  section  number. 

Q     What  route  and  section  number? 

A     8,  near  Clovis. 

Q  Why  is  it  an  unfair  sample  of  what  was  done 
on  the  binder  course? 

A     On  the  Blackstone  Avenue  work? 

Q     Yes. 

A  It  received  probably  five  or  six  times  more  roll- 
ing than  the  binder  course  on  Blackstone  Avenue,  and 
maybe  more. 

THE  COURT:    That  is  all. 

CROSS  EXAMINATION 
BY  MR.  L.  S.  LYON: 

Q  Now  you  cannot  say  of  your  own  knowledge, 
and  positively  that  this  Exhibit  I  did  come  from  this 
spot  that  you  saw  on  this  Clovis  section,  can  you? 

A     I  don't  know  which  is  Exhibit  I. 

Q  Exhibit  I  is  this  one  you  have  referred  to  as 
being,  in  your  opinion,  an  unfair  specimen  ( exhibit- 
ing") • 

A     I  can't  say  by  looking  at  it  that  it  came  from 

that  particular  spot,  no. 

Q     You  didn't  see  this  specimen  taken  up,  did  you? 
A     I  did  not. 

Q     You  didn't  see  any  specimen  taken  up,  did  you? 
A     I  did  not. 
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Q  You  never  saw  this  specimen  before  you  saw  it 
in  this  box,  did  you? 

A     No. 

Q  Now  at  this  Clovis  place  had  the  finishing  mix- 
ture been  put  on  the  pavement  when  you  saw  it  ? 

A  Surrounding  an  area  that  they  had  left  uncov- 
ered with  the  binder. 

Q  Was  there  a  hole  in  the  pavement?  Had  a  piece 
of  binder  been  taken  up  when  you  saw  it? 

A  No,  it  was  left  exposed  and  was  receiving  com- 
pression. 

Q     Who  was  the  man  that  told  you  this? 

A     Told  me  what? 

O  Told  you  this  statement  about  this  piece  that  was 
left  unfinished  on  this  Clovis  job? 

A     I  saw  the  piece  left  unfinished. 

Q  Well,  who  told  you  about  it?  You  had  a 
conversation  with  a  man  and  he  said  something  about 
going  out  and  getting  the  sample. 

A  Mr.  Anderson  I  think  the  man  was.  I  can 
refer  to  my  notes. 

Q  All  right,  refer  to  your  notes  and  find  out  who 
it  was. 

A  (Referring  to  notes)  Mr.  Anderson  was  the 
gentleman's  name. 

O     Anderson.  Did  you  get  his  first  name? 

A     I  did  not. 

Q     What  was  his  position? 

A  He  was  a  surveyor  employed  by  Mr.  Jensen — 
an  engineer. 
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MR.  L.  S.  LYON :  We  move  to  strike  out  the  tes- 
timony of  the  witness  on  the  ground  that  it  is  in- 
competent and  hearsay.  He  says  he  didn't  see  the 
sample  taken  up,  he  doesn't  know  whether  this  sample 
came  from  that  place,  and  yet  he  says  he  doesn't 
think  it  is  a  fair  sample  because  it  had  more  rolling — 
that  it  got  rolling  along  with  the  top  course. 

THE   COURT:      Strike   what   from  the   evidence? 

MR.  L.  S.  LYON:  His  testimony  with  regard  to 
this  sample. 

THE  COURT:    On  what  ground? 

MR.  L.  S.  LYON :  It  is  not  supported  by  anything 
at  all  except  hearsay  evidence. 

THE  COURT:  Well,  what  testimony  with  respect 
to  the  sample? 

MR.  L.  S.  LYON:  The  testimony  of  this  wit- 
ness in  regard  to  this  Exhibit  I,  in  which  he  says 
that  he  does  not  consider  it  a  fair  sample  because 
somebody  told   him   that — 

THE  COURT :  That  testimony  came  in  a  long 
time  ago  and  you  never  said  a  word  about  it.  Now 
that  is  past.     The  motion  is  denied. 

MR.  L.  S.  LYON:  This  is  the  first  time,  your 
Honor,  that  we  have  had  opportunity  to  cross-ex- 
amine him  to  find  out  what  his  knowledge  was.  It 
was  the  other  man  that  we  cross-examined.  We  haven't 
cross-examined  this  man  yet;  we  have  just  started. 

MR.  EVARTS :  No ;  you  waived  your  cross-ex- 
amination in  the  court  room. 
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THE  COURT :  You  said  that  you  had  no  questions 
to  ask  him. 

MR.  EVARTS:  Yes;  and  the  court  called  him 
back;  you  didn't  call  him  back  now. 

MR.  F.  S.  LYON:     Note  an  exception. 

MR.  EVARTS:     Plaintiff  rests. 

SUR-REBUTTAL. 


H.  E.  LEYDEN, 
a  witness  called  in  behalf  of  the  defendants,  in  sur- 
rebuttal,  being  first  duly  sworn,   testified  as   follows: 

DIRECT  EXAMINATION 
BY  MR.  L.  S.  LYON: 

Q     Please  state  your  name. 

A     H.  E.  Leyden. 

Q  You  are  the  Harry  E.  Leyden  who  made  an 
affidavit  in  this  case  heretofore? 

A     I  am. 

Q  And  are  the  chief  inspector  of  the  Fresno  County 
highway  system? 

A     I  am. 

Q  Now  what  have  you  to  say  about  the  amount 
of  compression  that  was  given  to  the  Blackstone 
Avenue  type  A  job  prior  to  the  time  that  the  finishing 
course  was  put  on? 

MR.  EVARTS:  We  object  to  this  as  entirely  in- 
competent, irrelevant  and  immaterial  and  not  rebuttal 
of  anything  brought  out  by  us.  This  matter  was  gone 
into  by  this  witness  in  his  affidavit. 
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THE  COURT:     The  objection  is  overruled. 

A  We  gave  the  Blackstone  pavement  the  regular 
rolling  of  half  lapping  the  back  wheel  all  the  time, 
working  over — it  was  half  a  street;  we  worked  from 
the  edge  of  the  gutter  towards  the  high  point  and 
tried,  as  nearly  as  we  could,  to  half  lap  the  wheel — 
the  real  wheel.  I  think  it  was  a  twenty-inch  wheel. 
Possibly  Mr.  Burdge  described  it  about  as  good  as 
anybody  could,   as   far   as  that   is   concerned. 

Q  What  have  you  to  say  about  some  piece  being 
left  unrolled — some  piece  of  the  binder  course — on 
that  Blackstone  Avenue  job? 

A  Well,  we  were  kind  of  unfortunate  in  the  sub- 
grade  out  there,  in  fact  we  had  to  take  up  quite  a 
lot  of  it,  and  when  we  came  to  put  the  pavement — 
we  had  the  base  down  and  it  looked  fairly  good,  but 
when  we  came  to  put  the  top  on  it  we  found  it  was 
creeping,  that  is,  cracking  up,  and  I  think  we  ex- 
cavated for  about  a  depth  of  two  feet  and  put  material 
in  there.  I  won't  say  two  feet,  but  quite  a  depth  that 
we  had  to  excavate  to  get  down  to  a  good  sub- 
grade  that  would  hold  up. 

Q  And  is  that  the  only  piece  on  the  binder  course 
that  you  failed  to  roll  until  after  the  finishing  course 
was  put  on,  on  the  Blackstone  Avenue  job? 

A     I  really  don't  know  of  any  other. 

Q     There  was  no  other  to  your  best  knowledge? 

A  No,  not  while  I  was  around,  and  I  don't  think 
there   was   anything — because   I   had   what   I   thought 
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was  a  competent  inspector  there  and  he  had  his  orders 

as  to  what  do  to. 

Q     And  you  were  there  ofif  and  on  yourself? 

A     I  was  there  off  and  on;  yes. 

Q  Now  that  one  piece  that  was  not  rolled,  then, 
was  removed,  was  it,  as  defective? 

A     Oh,  yes,  it  was  defective. 

Q     And  was  removed? 

A     Yes. 

Q  Now  you  have  made  recently,  in  the  Type  A  con- 
struction, a  chalk  experiment,  have  you  not,  to  show 
whether  or  not  there  is  any  blending  of  the  top  and 
bottom  courses — I  mean  by  that  the  finishing  course 
and  the  binder  course — when  the  Type  A  specifica- 
tions were  followed? 

A     Yes. 

Q  Now  this  sample  that  I  have  was  a  sample  of 
that  experiment,  was  it  not   (exhibiting  same)? 

A     That  is  the  same. 

Q  All  right;  now  tell  us  what  you  know  about  this 
sample 

A  This  is  the  sample  that  was  laid  on  May  31,  1921, 
and  was  taken  out  on  November  6,  1921. 

Q     Where? 

A     On  Clovis  Avenue,  Route  8,  Section  A. 

Q  And  this  shows,  does  it  not,  the  way  this  sample 
was  made? 

MR.  EVARTS:    That  is  objected  to  as  leading. 

MR.  L.  S.LYON:    All  right. 

Q     How  was  the  sample  prepared? 
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A  The  sample  was  prepared — we  left  a  hole — this 
French  chalk  we  found  out  has  no  affinity  for  asphalt, 
so  we  couldn't  spread  it  over  right  as  we  went  along, 
so  we  left  a  place  I  think  about  two  feet  square,  pos- 
sibly a  little  bit  more,  there  and  put  the  seal  coat  on 
and  rolled  it  over  and  then  came  back  and  spread  the 
French  chalk  on  and  filled  up  the  space  with  the 
asphalt,  and  that  is  the  way  the  sample  was  made. 

Q  And  that  was  during  the  regular  construction  of 
the  Type  A? 

A  That  was  during  the  regular  construction  of  the 
Type  A  there,  yes. 

O  Then  what  does  this  chalk  mark  demonstrate,  in 
your  opinion,  Mr.  Leyden? 

Mr.  Evarts:  That  is  objected  to  as  incompetent,  ir- 
relevant and  immaterial.  The  court  can  see  for  itself 
what  it  does. 

THE  COURT :  Well,  maybe  I  can't  see  far  enough. 
I  don't  know.  The  objection  is  overruled.  What  is 
it?     Let's  see  it. 

(Sample  shown  to  court.) 

MR.  L   .S.  LYON:     Read  the  question. 

(Last  question  read.) 

A  My  purpose  was  to  prove  that  the  sheet  asphalt 
did  not  penetrate  and  go  down  into  the  binder  course. 

O  BY  MR.  L.  S.  LYON:  What  does  it  show  in 
that  regard,  then? 

A  It  shows,  in  that  regard,  that  there  is  a  thin 
layer  of  sheet  asphalt  on  top  of  the  binder   course. 

Q     And  that  they  are  separated,  are  they? 
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MR.  EVARTS:  That  is  objected  to  as  leading  and 
suggestive,  and  it  is  a  matter  for  the  court  to  have 
something  to  say  about. 

O  BY  MR.  L.  S.  LYON:  Well,  in  that  sample 
are  the  binder  course  and  the  mixture  course  mixed 
or  not — blended  or  not? 

MR.  EVARTS :  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial  and  calling  for  a  conclusion 
and  opinion  of  the  witness. 

THE  COURT:  Yes,  you  can  see  for  yourself  what 
it  is.  It  shows  the  line  of  cleavage  between  the 
binder  course  and  the  finishing  course,     All  right. 

Q  BY  MR.  L.  S.  LYON:  Now  is  that  Hne  of 
cleavage  maintained  in  Type  A  construction,  from 
your  observation  of  it  as  chief  inspector  of  Fresno 
County  ? 

A  As  close  as  we  could.  We  do  the  same  on  the 
whole  road.  Our  men  have  orders  to  put  so  much  of 
that  material  on  top  to  form  a  sheet  of  asphalt  after 
the  binder  course  has  been  rolled,  and  as  far  as  the 
general  inspection  of  it  at  the  time  I  give  it,  that  is 
about  the  result. 

Q  Now  what  have  you  to  say  regarding  whether 
or  not  Exhibit  I  is  a  fair  specimen  of  the  binder 
course  as  it  appeared  after  rolling  on  the  Blackstone 
Avenue  job  prior  to  the  time  that  the  finishing  course 
was  spread  on? 

A  Well,  here  are  the  two  commodities  right  in  the 
same  samples.  You  can  compare  this  one  that  way, 
and  I  think  that  would  be  a  better  sample  than  this. 
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Q     But  what  have  you  to  say  as  to  this  being — 

A  Well,  I  don't  consider  this  sample  so  good. 
This  is  our  exhibit.  I  think  that  our  binder  there  in 
that  sample  there  is  better  compressed  than  that 
sample   (indicating). 

O  Was  the  Blackstone  job,  in  your  opinion,  com- 
pressed as  much  as  this  Exhibit  I? 

A     Yes,    I   should   think   it   was. 

Q  I  mean  by  that  prior  to  the  time  the  finishing 
mixture  was  put  on. 

A  Yes;  I  don't  think  we  favored  that  rolling  any 
from  Blackstone,  or  Blackstone  any  from  that.  We 
tried  to  lap  the  rear  wheel  in  both  cases,  and  I  think 
we  followed  it. 

Q  Now  what  can  you  say  as  to  whether  or  not  this 
Exhibit  I  has  received  not  only  the  compression  or- 
dinarily given  to  the  binder  course  prior  to  mixing  and 
spreading  the  mixture,  but  also  the  compression  given 
to  the  finishing  mixture  after  it  is  put  on  (handing 
sample  to  witness)? 

MR.  EVARTS :  The  finishing  mixture  is  not  on 
there,  jMr.  Lyon.  We  object  to  that  as  entirely  in- 
competent, irrelevant  and  immaterial  and  unintelligible. 

THE  COURT:     The  objection  is  overruled. 

A  Do  you  mean  to  ask  me  whether  I  think  that  by 
putting  the  finishing  course  on  that  that  will  com- 
press more? 

Q     BY  MR.  L.   S.  LYON:     Yes. 

A  I  don't  think  it  can  compress  hardly  any  more. 
If  it  was  warm   it  might  move   around   to   different 
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places,  or  a  little  bit,  but  I  don'*  think  it  would  com- 
press any  more. 

Q  Then  from  your  observation  you  can  say  that 
the  binder  course  in  Type  A  has  been  compressed,  to 
all  practical  purposes,  the  same  amount  before  the 
finishing  mixture  is  put  on  as  it  has  after  the  finishing 
mixture  is  thoroughly  rolled  and  completed? 

MR.  EVARTS :  That  is  objected  to  as  leading  and 
suggestive  and  not  proper  testimony  at  this  time  in 
any  event. 

THE  COURT:  Now  wait  a  minute.  I  have  let 
you  wander  all  over  the  face  of  the  earth  in  putting 
in  your  rebuttal,  and  now  we  are  going  to  apply  the 
same  rule.    The  objection  is  overruled. 

MR.  EVARTS :     It  is  leading  and  suggestive. 

THE  COURT:     The  objection  is  overruled. 

(Last  question  read.) 

A  Well,  as  long  as  the  pavement  is  hot  it  will  have 
a  movement.  Now  how  much  it  will  compress  down 
after  that  I  am  not  prepared  to  say,  but  it  would  be 
infinitesimal. 

MR.  L.  S.  LYON:  This  chalk  specimen  that  the 
witness  has  identified  is  offered  in  evidence  as  De- 
fendant's Exhibit  N. 

MR.  EVARTS:  It  is  objected  to  as  entirely  in- 
competent, irrelevant  and  immaterial,  no  proper 
foundation  having  been  laid,  and  as  not  responsive  to 
any  of  the  issues  in  the  case. 

THE  COURT:     The  objection  is  overruled. 

(Chalk  specimen  filed  as   Defendant's  Exhibit  N.) 
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Q  BY  MR.  L.  S.  LYON:  To  your  knowledge 
did  Mr.  Anderson  have  anything  whatever  to  do  with 
removing  from  the  Clovis  Avenue  job  this  specimen 
Exhibit  I? 

A  Mr.  Brough  has  me  kind  of  cornered  there,  be- 
cause we  had  an  engineer  in  our  office  there  by  the 
name  of  Anderson,  but  I  think  before  that  sample 
was  taken  out  that  man  severed  his  relation.  I  sup- 
pose he  means  Mr.  Childs. 

Q     Was  it  Childs  that  brought  the  sample  up? 

A  Mr.  Childs  and  Mr.  Riggs  were  supposed  to 
bring  those  samples  up.  Riggs  was  the  regular  in- 
spector for  the  road;  Childs  is  the  engineer. 

MR.  L.  S.  LYON:  The  position  we  are  in,  if  your 
Honor  please,  is  that  we  relied  upon  the  ruling  of 
the  court  on  these  matters  of  opinion  as  to  these 
exhibits,  and  we  filed  this  exhibit  away  last  spring, 
and  it  was  only  late  this  afternoon  that  anyone  came 
in  and  gave  an  opinion  that  it  was  not  a  fair  sample. 
Now  we  will  have  to  bring  down  the  man  from 
Fresno  that  actually  pulled  it  out  of  the  ground.  We 
didn't  have  him  here  because  we  supposed,  in  ac- 
cordance with  the  ruling  of  the  court,  that  the  tes- 
timony was  in  on  that  matter;  but  it  was  done  under 
the  supervision  and  direction  of  Mr.  Jensen  and  Mr. 
Leyden,  and  I  suppose  they  can  testify  as  to  whether 
it  appears  to  them  to  be  fair  or  not. 

MR.  F.  S.  LYON:  Are  we  going  ahead  with  this 
case  tomorrow,  your  Honor? 

THE  COURT:     No. 
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MR.  F.  S.  LYON:  The  reason  I  ask  that  is  that 
we  might  get  those  men  down  here  tomorrow  morn- 
ing. 

THE  COURT:     No;  we  must  conckide  tonight. 

O  BY  MR.  F.  S.  LYON :  Now  what  instructions 
did  you  give  to  these  two  gentlemen  in  regard  to 
getting    and    preparing    this    specimen,    Mr.    Leyden? 

A  No  more  than  to  get  a  binder  specimen.  That 
is  all. 

Q  Didn't  you  tell  them  that  you  wanted  it  without 
the  finishing  course  on,  or  anything  like  that? 

A  Oh,  yes.  Well,  that  would  be  a  binder  specimen, 
without  the  finishing  course  on. 

Q  And  in  your  opinion  it  is  a  fair  specimen  of  the 
binder  course  as  you  observed  it  before  it  had  received 
any  rolling  or  any  mixture  before  the  finishing  course? 

A     I  think  so;  yes. 

MR.  L.  S.  LYON:    You  may  inquire. 
CROSS-EXAMINATION 
BY  MR.  EVARTS: 

Q  Mr.  Leyden,  as  to  these  specimens  that  have 
been  introduced  here,  as  a  matter  of  fact,  then,  you 
didn't  take  them  out  yourself  at  all? 

A     The  specimen   from   Blackstone   Avenue   I   did. 

Q     You  took  out  the  one  on  Blackstone  Avenue? 

A     I  took  out  the  one  on  Blackstone  Avenue;  yes. 

Q     But  not  any  of  the  rest  of  them? 

A  Well,  now,  there  are  two  specimens,  I  think,  that 
I  helped  to  take  out. 
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Q  This  one  on  Clovis  that  we  have  been  talking 
about  you  knew — 

A     I  ordered  it  out. 

Q     You  ordered  it  out  and  someone  brought  it  in? 

A     Yes. 

Q  After  rolHng  the  binder  course  and  before  put- 
ting on  the  top  course  you  say  you  put  on  what? 

A     A   sprinkHng  of  French  chalk;  talcum-powder. 

Q     And  how  much  of  a  sprinkling  did  you  put  on? 

A     Oh,  no  more  than — 

Q     Well,  half-inch,  or  an  inch,  or  two  inches? 

A     Oh,  no;  just  a  thin  skin,  usually. 

Q     And  this  is  a  piece  of  pavement  from  where? 

A  Station  30  plus  70  on  route  8,  Section  A,  on  the 
Clovis. 

MR.  EVARTS:    This  is  Exhibit  N. 

Q  Did  you  see  the  amount  of  rolling  that  this 
binder  course  received  before  you  put  on  the  chalk? 

A     No,  I  did  not,  Mr.  Evarts. 

Q     Well,  was  it  done  in  your  presence? 

A  It  was  laid — the  material  was  just  taken  out  of 
stock  material.     No  more  than — 

Q  I  know.  Except  that  on  top  of  this  binder 
course  there  was  this  layer  of  chalk.  Did  you  put  it 
on  there  yourself? 

A     No;  I  told  the  inspector  to  put  it  on. 

Q  I  didn't  understand  you.  The  inspector  put  this 
chalk  on? 

A     The  inspector  put  this  chalk  on. 

Q     Then  you  don't  know  of  your  own  knowledge 
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how    much    rollini^    this    binder    course    had    received 

before  putting  the  chalk  on? 

A     No. 

Q     Not  of  your  own  knowledge? 

A     Not  of  my  own  knowledge,  no. 

MR.  EVARTS:  I  move  at  this  time,  if  your 
Honor  please,  that  this  Exhibit  N  be  stricken  out  on 
the  ground  that   it   is — 

THE  COURT:     The  motion  is  denied. 

MR.  EVARTS:     All  right;  that  is  all. 

MR.  L.  S.  LYON:  I  will  ask  Mr.  Jensen  to  take 
the  stand. 

CHRIS  P.  JENSEN 

called  as  a  witness  on  behalf  of  defendants,  in  sur- 
rebuttal,  being  first  duly  sworn,  testified   as  follows: 

DIRECT  EXAMINATION 
BY  MR.  L.  S.  LYON: 

Q     Please  state  your  name. 

A     Chris  P.  Jensen. 

Q  You  are  the  Chris  P.  Jensen  who  filed  an 
affidavit  in  this  case  and  are  the  surveyor  who  pre- 
pared the  Type  A  specifications  here  involved,  are 
you  not? 

A     Yes,  sir. 

Q  Will  you  please  state  what  you  had  in  mind  as 
the  reason  for  rolling  the  binder  course  in  the  Type 
A  specifications  prior  to  the  time  the  finishing  course 
was  to  be  spread  thereon? 
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MR.  EVARTS :  That  is  objected  to  as  incompetent, 
irrelevant  and  immaterial.  It  has  been  fully  covered 
in  Mr.  Jensen's  affidavit,  and  I  don't  know  that  it  is 
a  question  of  the  state  of  this  man's  mind  that  the 
court  is  interested  in  in  any  way. 

THE  COURT:  Didn't  he  go  into  this  in  his 
affidavit? 

MR.  L.  S.  LYON:  He  stated  the  reasons  why  he 
preferred  it. 

MR.  EVARTS:  Why,  he  has  page  after  page 
here — 

THE  COURT:  That  is  what  you  are  asking  him 
about — the   reason   that   he   preferred   it? 

MR.  L.  S.  LYON:  No;  there  has  been  some  in- 
formation that  he  detailed,  because  he  didn't  want  to 
violate  this  patent,  and  I  wanted  him  to  have  an  op- 
portunity to  state  to  the  court  that  that  was  not  the 
reason  why  he  did,  that  is  all. 

MR.  EVARTS:  Well,  that  doesn't  make  any  dif- 
ference. We  haven't  made  any  such  intimation,  and 
even  if  we  had — 

THE  COURT:    The  objection  is  overruled. 

(Last  question  read.) 

A  My  reasons  were  the  result  of  observation  cov- 
ering a  considerable  period  of  time.  The  matter  of 
the  improvement  of  the  riding  surface  of  the  pavement 
was  brought  to  my  attention  first  by  Mr.  Leyden,  who 
complained  that  the  riding  surface  or  the  very  top 
surface  of  the  warrenite  pavement  was  punctured  by 
rocks.    These  rocks,  appearing  at  the  surface,  produced 
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a  condition  whereby  moisture  was  admitted  to  the 
pavement — the  structure  of  the  pavement — and  was 
therefore  faulty  because  moisture  entering  into  the 
structure  of  a  pavement  will  gradually  disintegrate  it. 
In  order  to  produce  a  better  result  and  a  more  com- 
plete seal  Mr.  Leyden  advocated  the  rolling  of  the 
coarser  material  so  as  to  produce  a  smooth  and  fairly 
uniform  surface  upon  which  the  thin  sheet  of  asphaltic 
wearing  surface,  the  finishing  course,  could  be  uni- 
formly spread  and  thereafter  rolled.  I  hesitated  a 
considerable  time — 

MR.  EVARTS:  If  your  Honor  please,  this  has 
all  been  gone  into  in  this  witness's  affidavit. 

THE  COURT:  I  thought  so,  and  a  thing  doesn't 
gain  by  being  repeated — not  with  me. 

MR.  L.  S.  LYON:  I  did  not  have  any  intention  of 
repeating  the  affidavit,  your  Honor;  I  wanted  to  show 
that  the  statement  made  by  counsel  that  we  had 
copied  their  specifications  was  not  true,  and  that  he 
got  this  up  himself.  I  will  limit  the  examination  a 
little  more. 

Q  It  has  been  suggested,  Mr.  Jensen,  that  your 
specifications  for  Type  A  pavement  are  a  copy  or 
duplicate  of  the  warrenite  specifications.  What  have 
you  to  say  about  that? 

MR.  EVARTS:  We  object  to  that  as  entirely 
incompetent,  irrelevant  and  immaterial.  The  specifi- 
cations themselves  are  in  evidence  and  they  are  the 
best  evidence  as  to  whether  they  are  or  not. 
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THE  COURT:  The  warrenite  specifications  are 
not  in  evidence. 

MR.  EVARTS :    Yes,  your  Honor. 

THE  COURT:     Where  are  they  in  evidence? 

MR.  EVARTS:  Introduced  by  ourselves;  speci- 
fication No.  2. 

THE  COURT:     All  right,  then. 

MR.  L.  S.  LYON:  If  the  court  cares  to  wade 
through  the  figures  to  see  the  dififerences,  that  is  all 
right;  but  the  witness  could  make  it  clear  to  the 
court   by  just   pointing  out   the   differences   briefly. 

THE  COURT :    All  right ;  it  will  save  some  trouble. 

MR.  EVARTS :    Then  we  can  do  that  in  our  briefs. 

THE  COURT:    The  objection  is  overruled. 

Q  BY  MR.  L.  S.  LYON:  Confine  yourself  to  the 
method  of  laying  and  the  ingredients  used  in  the 
finishing  course,  Mr.  Jensen,  and  just  point  out  whether 
your  specifications  are  the  same  as  the  warrenite,  and, 
if  not,  wherein  they  diflfer. 

A     May   I    ask    for   a   copy   of   the    specifications? 

Q     Yes. 

MR.  EVARTS:  Now  that  can  all  be  gone  into  in 
argument. 

THE  COURT:  Well,  I  can  read  it  myself.  I 
thought  you  were  going  to  be  able  to  tell  us  in  just 
a  minute. 

THE  WITNESS:     Very  well;  I  can. 

THE  COURT:    All  right. 

A  The  warrenite  specifications  call  for  a  certain 
mixture  of  materials  under  one-tenth  of  an  inch,  com- 
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bined  with  asphaltum,  and  with  asphaltic  cement,  and 
spread  upon  the  binder  course  and  then  rolled.  The 
Type  A  specifications  involve  a  finishing  surface  mix- 
ture of  somewhat  different  gradings  of  sand  or  fine 
material,  together  with  a  different  proportion  of  as- 
phaltic cement  applied  to  the  binder  course  after  the 
binder  course  has  been  rolled. 

Q  BY  MR.  L.  S.  LYON:  With  particular  refer- 
ence to  the  fact  that  the  specifications  state  that  the 
finishing  course,  after  compression,  shall  be  at  least 
one-quarter  inch  in  thickness,  did  you  obtain  that 
quarter-inch  dimension  from  the  warrenite  specifica- 
tions, and  if  not  from  where  did  you  obtain  it? 

A  No,  I  didn't  get  that  from  the  warrenite  specifi- 
cations. It  was  the  thickness  of  a  sheet  asphalt  mix- 
ture which  I  thought  to  be  a  proper  thickness  with 
which  to  seal  the  interstices  of  the  rock  appearing  in 
the  binder  course,  my  ambition  being  not  to  produce 
a  sheet  asphalt  pavement  but  simply  one  in  which 
all  the  interstices  would  be  filled  so  as  to  give  us  a 
perfect  seal  coat  against  the  deteriorating  effects  of 
moisture. 

Q  Now  did  you  observe  the  laying  of  the  Type  A 
pavement  on  Blackstone  Avenue? 

A     Yes,  sir. 

Q  What  have  you  to  say  regarding  whether  or  not 
the  binder  course  was  rolled  prior  to  the  time  the 
finishing  course  was  spread? 

A  The  binder  course  was  rolled  prior  to  the  ap- 
plication of  the  finishing  course. 
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Q  What  have  you  to  say  regarding  whether  or  not 
Exhibit  I  is  a  fair  example  of  the  binder  course  as 
it  appeared  on  Blackstone  Avenue  after  rolHng  and 
prior  to  the  spreading  of  the  finishing  course (  handing 
exhibit  to  witness)  ? 

A  I  would  say  that  that  is  a  fair  example  of  the 
appearance  of  the  binder  course  on  Blackstone  Avenue. 

Q  You  say  similarly.  In  addition  to  the  appear- 
ance, in  regard  to  the  condition  of  this  binder  course 
of  Exhibit  I  and  that  on  Blackstone  Avenue  at  that 
point,  in  the  laying. 

A  (Examining  sample)  The  condition  is  very 
similar. 

Q  What  do  you  know  in  regard  to  this  Exhibit  I? 
What  part  did  you  have  in  the  preparation  of  that 
exhibit,  Mr.  Jensen? 

A  I  simply  gave  instructions  to  Mr.  Leyden  that 
we  wanted  a  sample  of  binder  before  the  finishing 
course  had  been  laid  on. 

Q     And  this  was  given  you  as  a  sample  of  that? 

A     Yes,    When  it  came  to  me  I — 

Q     You  considered  it  a  fair  sample? 

A  I  considered  it  a  fair  sample.  I  saw  no  reason 
to  question  it  at  all. 

0  Now  in  regard  to  Plaintiff's  Exhibit  No.  18, 
what  have  you  to  say  about  that  (handing  sample  to 
witness)  ?  You  might,  in  connection  with  that,  also 
consider  at  the  same  time  Plaintiff's  Exhibit  19  and 
answer  as  to  that  (handing  another  exhibit  to  wit- 
ness). 
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A  Exhibit  19  appears  to  be  a  fair  sample  of  Type 
A  specification,  no  rock  appearing  on  the  immediate 
surface  of  the  pavement,  and  very  Httle  appearing  on 
the  under  side  of  the  upper  section  of  the  sample. 
Exhibit  No.  18  appears  to  be  a  piece  of  pavement  not 
laid  in  accordance  with  the  specifications  controlling 
Type  A  construction. 

Q     In  what  respect,  Mr.  Jensen? 

A  Roc/t  appears  in  the  surface,  and  when  properly 
laid  such  is  not  the  case. 

Q  What  section  of  the  specification  does  that  vio- 
late?   Section  18? 

A     I  will  have  to  have  the  specification  to  find  that. 

(Document  handed  to  witness.) 

A     Section  6,  item  3. 

Q  What  have  you  to  say  in  regard  to  Defendant's 
Exhibit  N,  the  chalk  experiment? 

THE  COURT :  What  is  section  6,  item  3 ;  what  are 
you  talking  about? 

A  The  item  reads:  "The  finishing  course,  after 
thorough  compression  as  hereinafter  specified,  shall 
be  at  least  one-quarter  inch  in  thickness  and  shall 
be  composed  of  sand  and  asphaltic  cement  in  the  fol- 
lowing proportions  by  weight",  etc.  This  sample — • 
I  think  it  is  a  very  good  and  a  very  fair  example  of 
Type  A  construction  showing  the  binder  course  ap- 
proximately an  inch  and  a  half  thick  and  the  finishing 
course  one-quarter  inch,  approximately,  thick — in  some 
cases  it  may  exceed  one-quarter  inch  in  thickness  and 
in  some  cases  it  may  be  less  than  one-quarter  inch  in 
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thickness.  The  purpose  of  the  experiment  was  to  show 
that  the  finishing  course  does  not  blend  with  the 
binder  course.  French  chalk  is  peculiar  in  that  it 
cannot,  by  reason  of  its  chemical  nature,  be  absorbed 
into  the  structure  of  an  asphaltic  mixture,  and  there- 
fore if  the  blending  had  taken  place  between  the  two 
courses  the  continuity  of  the  French  chalk  would  have 
been  broken. 

MR.  L.  S.  LYON:    You  may  inquire. 
CROSS  EXAMINATION, 
BY  MR.  EVARTS: 

Q  Mr.  Jensen,  you  say  which  one  is  a  good  one 
and  which  is  not? 

A  No.  19  is  a  good  sample  of  Type  A  construc- 
tion, but  No.  18  is  not  a  fair  example. 

Q  The  evidence  shows  that  these  two  pieces  were 
taken  out  of  a  big  piece  and  cut  within  a  few  feet 
of  each  other  or  a  foot  of  each  other  or  such  a 
matter.  If  that  were  true  you  would  still  make  that 
same  answer,  would  you? 

A     I  would. 

MR.  EVARTS:  I  think  so.  That  is  all,  Mr. 
Jensen. 

MR.  L.  S.  LYON:     That  is  all. 

[Endorsed]  :  FILED  NOV  29  1921  CHAS.  N. 
WILLIAMS,  Clerk,  By  Edmund  L.  Smith  Deputy 
Clerk 
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No.  861,651  Issued  to  Walter  E.  Hassam  July  30, 
1907,  for  "Artificial  Structure  and  Process  of  Making 
The  Same." 

(This  patent  No.  861,651  is  not  referred  to  in  File 

(Wrapper,  but  is  so  close  to  No.  861,650,  as  to  be  a 

(clear  anticipation.) 

No.  918,156,  issued  to  Frank  S.  Hutchinson  April  13, 
1909,  for  "Road  Construction  And  Art  Of  Making 
Same." 

No.  675,430,  issued  to  Frederick  J.  Warren  June  4, 
1901,  "for  Pavement  or  Roadway." 

No.  768,699  issued  to  August  E.  Schutte  August 
30,  1904,  for  "Process  of  Laying  Pavements." 

No.  814,797  issued  to  John  I.  McDonald  March  13, 
1906,  for  "Pavement." 


No.  861,650.  PATENTED  JULY  30,  1907. 

W.  E.  HASSAM. 
ARTIFICIAL  STROOTURE  AND  PROCESS  OF  MAKING  THE  SAME. 

APPLIOATIOH  PILED  NOV.  30.  1906. 
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W.  E.  HASSAM. 
ARTIFICIAL  STRUCTURE  AND  PROCESS  OF  MAKING  THE  SAME. 

APPLICATION  PILED  NOV.  30,  1906. 
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No.  861,651.  PATENTED  JULY  30,  1907. 

W.  E.  HASSAM. 
ARTIFICIAL  STRUCTURE  AND  PROCESS  OF  MAKING  THE  SAME. 

APPLICATION  PILED  NOV.  30,  1906, 
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F.  S.  HUTCHINSON. 
BOAD  CONSTRUCTION  AND  AET  OF  MAKING  SAME. 

APPLICATION  FILED  MAY  18,  1908. 


Patented  Apr.  13, 1909. 
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18,156. 


F.  S.  HUTCHINSON. 
ROAD  CONSTRUCTION  AND  ART  OF  MAKING  SAME. 

APPLICATION  FILED  MAT  18,  1908. 


Patented  Apr.  13, 1909. 
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J.  I.  MoDONALD. 


PATENTED  MAR.  13,  1^06. 
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$15.00  RECEIVED      Serial  No.  504,858  Paper  No.  1 

JUN 

28  H 

1909 
CHIEF  CLERK,  U.  S.  PATENT  OFFICE 

PETITION 

To  the  Commissioner  of  Patents : 

Your  petitioner  (1)  Edwin  C.  Wallace  citizen  of  the 
United  States  residing  at  East  Auburn  in  the 
County  of  Placer  and  State  of  California,  and  whose 
Postoffice  address  #306 — South  Str.,  Jamaica  Plain, 
Boston,  Mass.,  prays  that  Letters  Patent  may  be 
granted  to  him  for  the  improvement  in  Composite 
Pavements  set  forth  in  the  annexed  Specification. 

And  he  hereby  appoints  (2)  Addison  G.  Du  Bois  of 
#800— H  Street,  N.  W.  Washington,  D.  C, -e^f^  Regis- 
ter No.  1404,  his  Attorney  with  full  power  of  sub- 
stitution and  revocation,  to  prosecute  this  application, 
to  make  alterations  and  amendments  therein,  to  sign 
name  to  the  drawings,  to  receive  the  Letters  Patent, 
and  to  transact  all  business  in  the  United  States  Patent 
Office  connected  therewith. 

Signed  at  Washington  m  the  county  of  District  of 
Columbia,  afi4  State  ei  this  28th  day  of  June  1909. 

Edwin  P.  Wallace 

(Notarial  Seal) 
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SPECIFICATION 

To  all  Whom  it  May  Concern : 

BE  IT  KNOWN  That  I,  Edwin  C.  Wallace  citizen 
of  the  United  States  residing  at  East  Auburn  in  the 
County  of  Placer,  and  State  of  California  have  in- 
vented certain  new  and  useful  improvements  in  Com- 
posite pavements  of  which  the  following  is  a  specifica- 
tion: 

My  present  invention  has  relation  to  composite  pave- 
ments; and  it  contemplates  the  provision  of  such  a 
pavement,  adapted  to  be  expeditiously  laid  at  small  cost 
of  skilled-direction,  apparatus,  labor  and  material,  and 
one  having  a  surface-coating  or  upper  course  that  is 
rendered  impermeable  to  the  elements  without  the  use 
of  so  much  comminuted  or  other  fine  material  that  the 
surface-coating  mixture  is  "mushy"  in  character  and 
also  having  a  lower  course  possessed  of  rigidity,  so 
that  the  pavement  as  a  whole  is  well  calculated  to 
withstand  the  conditions  and  the  usage  to  which  com- 
posite pavements  are  ordinarily  subjected. 

In  the  drawing,  accompanying  and  hereby  made  a 
part  hereof: 

The  figure  is  a  vertical  sectional  view  of  a  portion 
of  a  composite  pavement  produced  in  accordance  with 
my  invention. 

The  invention  alluded  to  consists  in  a  process  of  pro- 
ducing a  pavement  and  in  the  pavement,  the  pro- 
duct of  the  process,  and  for  the  sake  of  convenience 
and  brevity  I  will  describe  in  detail  the  fabrication 
of  the  pavement  from  which  description  considered  con- 
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junctively  with  the  lettered  drawing  both  the  process 
and  the  pavement  produced  by  the  practice  of  the 
process  will  be  fully  understood.     7475 

By  reference  to  the  drawing  it  will  be  seen  that 
A  is  a  prepared  foundation  which  I  would  emphasize 
may  be  of  any  character  consonant  with  the  purpose  of 
my  invention.  B  is  the  lower  course  of  the  novel 
and  advantageous  pavement,  and  C,  the  upper  course 
or  surface-coating  thereof. 

In  laying  a  pavement  in  accordance  with  my  in- 
vention, I  make  use  of  stone  of  a  size  to  pass  through 
screen   giving   a   stone,   the   largest   of   which   is   the 

maximum  size  desired, 

the  interstices  of  a  y^  efie  a»4    one  half   ifteh    Gcrccn? 

and  this  stone  together  with  smaller  pieces  of  stone 
and  comminuted  stone  or  dust,  in  the  state  that  the 
whole  run  is  discharged  from  a  crusher,  I  mix  with 
sufficient  bitumen,  of  proper  consistency,  to  form  a 
homogeneous  mass,  and  in  that  way  produce  the  first 
or  lower  course  B,  disposed  on  the  foundation  A, 
as  illustrated.  I  also  make  use  of  a  fine  bituminous 
mixture — i.  e.,  a  mixture  produced  by  commingling 
either  sand  or  crusher-screenings  (comminuted-stone) 
or  both  with  sufficient  bituminous  or  asphaltic  cement 
to  form  a  homogeneous  mass.  This  bituminous  mix- 
ture I  spread  in  a  thin  coat  or  layer  over  the  course 
B  laid  as  before  described  but  not  compressed  or  sub- 
jected to  pressure  or  tamping,  and  in  that  way  pro- 
duce the  upper  course  or  surface  coating  C.  I  then 
subject  the  laid  material — i.  e.,  the  material  compris- 
ing courses  B  and  C,  to  initial  pressure  or  compres- 
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sion,  preferably  by  moving  a  heavy  roller  over  the 
same,  and  by  so  doing  not  only  compress  the  two 
courses   to   the   extent   necessary  but  tie   or  bind   the 

7476 
upper  or  surface-coating  course  C  to  the  lower  or  stone- 
mixture  course  B,  and  provide  a  dense  surface  layer 
or  course  without  in  any  way  proportioning  the 
amount  of  fine  material  used  in  connection  with  the 
coarser   stone. 

Attention  is  here  invited  to  the  fact  that  while  I 
describe  the  pavement  made  in  accordance  with  my  in- 
vention as  having  two  courses  B  and  C,  the  completed 
pavement  is  not  multi-layer  pavement,  but  on  the  other 
hand  the  two  courses  are  practically  pressed,  by  the 
single  compression  referred  to,  into  a  single  mass.  This 
is  materially  advantageous  inasmuch  as  it  assures  the 
production  of  a  pavement,  the  lower  portion  of  which 
is  possessed  of  the  required  rigidity,  and  the  upper 
portion  or  surface  of  which  is  dents  and  impermeable 
and  is  adapted  to  close  or  seal  to  advantage  and 
without  tendency  of  separating,  and  this  without  the 
employment  of  a  large  amount  of  fine  material  which  is 
objectionable  because  of  its  liability  to  render  the 
mixture  mushy. 

I  would  also  direct  attention  to  the  fact  that  while 
my  improvements  assure  a  rigid  lower  portion  and  a 
top  surface  sealed  to  the  elements,  which  are  the  es- 
sential properties  of  a  good  wearing  pavement,  the 
pavement  is  adapted  to  be  quickly  and  cheaply  made; 
the  material  of  the  first  course  B  being  spread  upon 
the   previously   prepared    foundation    to    the   required 
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depth,  and  the  upper  course  or  surface-coating  C  being 
raked  in  a  thin  layer  over  the  material  B  and  brought 
to  a  true  surface  before  the  application  of  the  only 
pressure  to  which  the  composite  pavement  is  sub- 
jected. In  this  connection  it  will  be  appreciated  that 
the  single  compression  of  the  whole  mass  simplifies 
and  cheapens  the  production  of  the  pavement  and 
instead  of  preventing  or  interfering  with  the  adherence 
of  the  upper  course  to  the  lower  course  (as  is  in  the 
case  when  the  lower  course  is  rolled  or  otherwise 
pressed  precedent  to  the  application  and  pressing  of 
the  upper  course)  is  utiHzed  to  effect  a  bonding  of 
the  upper  course  to  the  lower  course  for  the  purpose 
before  described,  and  to  render  the  whole  mass  com- 
pact and  durable. 

Among  other  advantageous  characteristics  of  my  in- 
vention, it  may  be  stated  that  only  little  apparatus 
is   required   for  the   mixing  and  that  of  inexpensive 

only 
character;  that  y^  slight  care  is  required  in  handling 

and  laying  materials;  that  inasmuch  as  the  fine  mix- 
ture in  the  thin  or  surface  coursi  C  is  used  at  the 
surface  only  instead  of  being  distributed  throughout 
the  whole  mass  a  comparatively  small  quantity  of  the 
fine  mixture  is  required;  that  in  the  making  of  the 
first  or  lower  course  B  a  hard  bitumen  may  be  em- 
ployed and  in  small  quantity;  and  that  because  of  ad- 
ding the  fine  material — i.  e.,  course  C  to  the  course 
B  before  compression  a  firm  and  durable  bond  is  at- 
tained; the  materials  of  the  two 

7478 
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courses  being  united  at  the  top  of  the  pavement  in 
one  integral  or  homogeneous  mass  that  presents  a 
smooth  surface  and  one  possessed  of  durable  capacity. 

While,  of  course,  C  is  added  in  one  principal  coat 
or  layer  may  be  added  from  time  to  time  during  the 
process  of  laying  if  required  in  order  to  cause  the 
surface  to  seal  or  close  up  in  spots  requiring  more 
fine  mixture.  Per  Ex.  Amend. 

I  have  of  course  specifically  disclosed  the  best  prac- 
tical embodiment  of  my  invention  of  which  I  am 
cognizant,  but  it  is  obvious  that  in  the  future  practice 
of  the  invention  such  changes  may  be  made  as  do  not 
involve  departure  from  the  scope  of  my  invention  as 
claimed. 

Having  described  my  invention,  what  I  claim  and 

desire   to   secure   by  letters   patent   is : 

\.  1 — The  process  of  laying  a  pavement,  which  consists 
in  piacing  upon  a  suitable  foundation  a  course  of 
stone  cbmmingled  with  binding  material,  then  placing 
upon  the  s^  first  course  as  placed  upon  the  founda- 
tion, a  thin  os^urse  of  finely-divided  material  com- 
mingled with  binding  material,  and  then  subjecting  the 
whole  mass  to  pressu>€  to  unite  the  materials  of  the 
courses  in  one  integral  m^s  at  the  top  of  the  whole 
mass.     Sub.  C^  N. 

2 — The  process  of  laying  a  p^\'ement,  which  con- 
sists in  placing  upon  a  suitable  fob^dation  a  course 
of  broken  stone  commingled  with  bitum^  of  proper 
consistency,  then-  placing  upon  the  said  n^t  course, 
before  rolling  or  other  pressing  thereof,  a  thiiiS;ourse 
of  finely-divided  material  commingled  with  bitumintsus 
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or  sspftaiticcement,  and  then  subjecting-  the  whole 
mass  to  an  initiar'pr^5Btt?€-Jta,^_un^  the  materials  of 
the  courses  in  one  integral  mass  attKe~iTcrp---aL_the 
whole  mass. 


)avement  comprising  a  foundation,  a  lower 
course,  ofsTmiecommingled  with  binding  material, 
disposed  upon  the  fomTtkition,  and  an  upper  thin  course, 


of    finely-divided    material    corftmiiigled    with    binding 


material,  disposed  upon  the  lower  c^ttrfe^;  I  the  ma- 
terials of  theT\v«k^urses  being  pressed  into  an  in- 
tegral or  homogeneous^*tfta.^at  the  top  of  the  whole 
mass,   substantially  as  and   forthsv^rpose  set   forth, 

P<^r  B  Snh  A^ 

N.  A — A     pavement    comprising    a     foundation 

N.  composed    of    large    pieces    of    stone, 

N.     smaller  pieces  of  stone  and  stone  dust 
Per   A   lo\v^  course   of  broken   otonc   /^   commingled 

X.  and 

"      "    with    bitiiKien    of    proper    consistentcy  ;^  dis- 
posed upon  iHe  foundation,  and 
Per  B  an  upper  thin  com;se,  of  finely-divided  material 
"     "  commingled   with    brbvmiinous    or   asphaltic   ce- 
and  initially  compressed  simultaneously 
with  the  lower  course  atid  thereby  tied 
or  bound  thereto  N. 

"     "  ment  disposed  upon  the  lower  cour^^/^  the  ma- 
torialD  of  tho  two  couroos  being  prc33cH>into  an 
integral  or  homogeneous  mass  at  the  top  (>(•  the 
whole  mass,  substantially  ■  as  and  for  the  put;^^ 
■  pose  oot  forth. '    .    . 
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In  testimony  thereof  1  affix  my  signature  in  presence 
of  two  witnesses. 

William  D.  Deane  Edwin  C.  Wallace 

M.  H.  Yates 

OATH. 

Washington,  ) 

)ss. 
District  of  Columbia     ) 

I,  Edwin  C.  Wallace,  the  above-named  petitioner, 
being  duly  sworn,  depose  and  say  that  I  am  a  citizen 
of  the  United  States,  and  resident  of  East  Auburn, 
in  the  County  of  Placer  and  State  of  California,  that 
I  verily  believe  myself  to  be  the  original,  first,  and 
sole  inventor  of  the  improvements,  in  Composite  Pave- 
ments described  and  claimed  in  the  annexed  specifica- 
tion; that  I  do  not  know  and  do  not  believe  that  the 
same  was  ever  known  or  used  before  my  invention  or 
discovery  thereof,  or  patented  or  described  in  any 
printed  publication  in  any  country  before  my  invention 
or  discovery  thereof,  or  more  than  two  years  prior  to 
this  application,  or  in  public  use  or  on  sale  in  the 
United  States  for  more  than  two  years  prior  to  this 
application;  that  said  invention  has  not  been  patented 
in  any  country  foreign  to  the  United  States  on  an 
application  filed  by  me  or  my  legal  representatives  or 
assigns  more  than  twelve  months  prior  to  this  appli- 
cation; and  that  no  application  for  patent  on  said  im- 
provement has  been  filed  by  me  or  my  representatives 
or  assigns  in  any  country  foreign  to  the  United 
States,  except  as  follows 

Edwin    C.    Wallace 
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Sworn  to  and  subscribed  before  me  this  28th  day  of 

June    1909 

Maude  H.  Yates 

Notary  public 
(Notarial   Seal.) 

[Endorsed]  : 

PETITION,  POWER  OF  ATTORNEY,  SPECI- 
FICATIONS AND  OATH.  In  the  United  States 
Patent  Office  IN  THE  MATTER  OF  THE  APPLI- 
CATION OF  Edwin  C.  Wallace  FOR  Letters  Patent 
FOR  Composite  Pavements 

FILED  BY  Addison  G.  DuBois,  #800— H.  Street, 
N.  W.,  Washington,  D.  C. 

MAIL  ROOM 

JUN 

28 

1909 

U.  S.  PATENT  OFFICE. 

ASSOCIATE  POWER  OF  ATTORNEY. 

The  Honorable  Commissioner  of  Patents: 

Please   recognize  William  W.   Deane  of   #800   H. 

St.,  N.  W.  Washington,  D.  C,  Registry  No.  1816,  as 

Associate  Attorney  in  the  prosecution  of  the  application 

of  Edwin  C.  Wallace,  filed  June  28,  1909,  Serial  No. 

.  .  .  .,  for  improvements  in  Composite  Pavements,  with 

the   usual    powers,    and   address     all    communications 

relating  thereto  to  him. 

Signed  at  Washington,  D.  C.  this  28th.  day  of  June, 

1909. 

A.  G.  Du  Bois 
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2-260 
Div.  33  Room  164 

ADDRESS    ONLY    THE 
COMMISSIONER   OF    PATENTS 
WASHINGTON   D.   C. 

Paper  No.  2  (Rej. 
All    communications    respecting 
this  application  should  give  the 
serial  number,  date  of  filing,  and 
title  of  invention. 
DEPARTMENT  OF  THE  INTERIOR, 
UNITED  STATES  PATENT  OFFICE, 
WASHINGTON,  D.   C,  Aug.  23,  1909. 
MAILED  "       " 

E.  C.  Wallace, 

Care  Wm.  W.  Deane, 

Washington,  D.  C.  DIV.  33 

Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  your  application,  #504,858, 
filed  June  28,   1909  for  "Composite  Pavements." 

E.    B.    Moore. 
Commissioner  of  Patents. 


The  following  references  are  cited: 
Malette,    691,708,   Jan.     21,     1902,     94-Concrete. 
Hassam,   861,650,   July   30,    1907, 
Hutchinson,  918,156,  Apr.  13,  1909,      " 
Claims  2  and  3  are  objected  to  for  the  reason  that 
they  endeavor  to  define  the  structure  by  the  method 
of  defining  the  same  in  the  clause  "the  materials  of 
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the    two    courses    being   pressed    into   an    integral    or 
homogeneous  mass  at  the  top  of  the  whole  mass." 

Claims  1  and  2  define  nothing  whatever  patentable 
over  the  reference  to  Hassam  and  are  rejected  there- 
on. It  is  regarded  as  not  being  a  patentable  change 
in  omitting  a  step  in  the  process,  namely  the  com- 
pression or  rolling  of  the  first  layer  of  stone  over 
what  is  disclosed  by  the  reference.  The  rolling  of 
the  stone  before  the  second  course  or  binder  is  ap- 
plied certainly  makes  a  much  more  solid  and  denser 
pavement  than  if  the  rolling  were  done  after  the  ap- 
plication of  the  binder  or  second  course.  Accordingly, 
it  is  believed  that  the  omission  of  the  step  in  the  pro' 
cess  results  in  a  distinct  difiference  of  finished  struc- 
ture. 

Claims  3  and  4  are  rejected  upon  the  same  reference. 

The  other  references  cited  show  further  the  state 
of  the  art. 

G.  C.  Wedderburn 
C  M  R  Act.  Examiner  Div.  33. 

Serial  No.  504,850  Paper  No.  3 
Room  164:  Amendment  A 

In  Application: 
E.  C.  Wallace: 
Composite  Pavement: 
Filed  June  28,   1909: 
Ser.  No.  504,858: 

APPLICATION  ROOM 

SEP. 

15 

1909 
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U.  S.  PATENT  OFFICE    U.  S.  PATENT  OFFICE. 

SEP   16   1909 
DIVISION   33. 
Hon.  Comr.  of  Patents, 

Sir: 

Replying  to  the  office  letter  of  Aug.  23,  1909,  this 
application  is  hereby  amended  as  follows :  cancel  claims, 
1   and  2  and  substitute: 

[—-The  process  of  laying  a  pavement,  which  con- 
sists ihv^acing  upon  a  suitable  foundation  a  course 
of  stone  contR^ngled  with  binding  material,  then  plac- 
ing upon  the  saitK^rst  course  before  compression 
thereof,  a  thin  course  oi^ne-divided  material  com- 
mingled with  binding  matertaL  and  then  initially 
pressing  the  courses  to  compress  rke.^^same  and  tie 
or  bind  the  upper  course  to  the  lower  cbu^e. 

Per  B, 

2      1     The    process    of    laying    the     pavement, 
Su^vf^which  consists  in  placing  upon  a  suitable  founda- 
tion a  course  composed  of  large  pieces  of  stone, 
Per  B  smsdler  pieces  of  stone  and  stone  dust  and  mixed 

suffick;nt  bitumen  of  proper  consistency  to  form 
with  ;^ ^bitumen  into  a  homogeneous  mass,  then 

Per  B  placing  upism  the  said  first  course,  before  com- 
Insert  pression   theHpf   a   thin   course    composed    of 

sufficient 
B^     finely     divided     n^erial      mixed     with       /^ 

to  form 
Insert  bituminous  or  asphalt  \ement  /y,  into  a  homo- 

B^     geneous   mass,   and  then  Initially  pressing  the 
courses  to  compress  the  samev^nd  ^  tie  or  bind 

\B^ 
the  upper  course  to  the  lower  coui^e. 
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In  claim  3,  erase  the  matter  commencing  with 
the  semi-colon  of  line  5  and  ending  with  line  9, 
inclusive,  and  insert  -  -/a^id^ initially  compress 
A^  simultaniscmsly  with  the  lower  cou^S€>^d  thereby 
tied  or  bounchttiereto  -  -. 
Per  B  In  claim  4,  erase  the  matter  commencing  the 
semi-colon  of  line  6  and  ending  with  line  9, 
inclusive,  and  substitute  -  -  and  initially  com- 
pressed simultantously  with  the  lower  course  and 
thereby  tied  or  bound  thereto  -  -.  Also  in  claim 
4^  line  2.  erase,  "of  broken  stone"  and  insert  -  - 
composed  of  large  pieces  of  stone,  smaller  pieces 
of  stone  and  stone  dust  -  -.  Line  3,  before  "dis- 
posed" insert  -  -  and  -  -. 

REMARKS 
The  Hassam  pavement  is  essentially  a  multi-layer 
pavement  because  of  the  individual  hard  rolling  of  the 
lower  layer,  and  it  is  therefore  not  appreciated  how 
the  same  can  be  held  to  anticipate  claims  1  and  2 
in  which  the  lower  and  upper  courses  are  defined  as 
initially  pressed  together  after  the  placing  of  the  lat- 
ter on  the  former,  and  the  upper  course  is  bound  to 
the  lower  course  as  a  whole  and  assures  a  dense  sur- 
face course  without  in  any  way  proportioning  the 
amount  of  fine  material  used  ni  connection  with  the 
coarser  stone.  In  the  Hassam  process  there  is  clearly 
no  anticipation  or  suggestion  of  compressing  a  lower 
and  an  upper  course  initially  together,  and  therefore 
the  stones  rolled  into  the  layer  c  (lines  55  and  56  of 
Hassam's  specification)  are  bound  to  the  grouting 
alone. 
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"The  rolling  of  the  stone  before  the  second  course  or 
binder  is  applied"  alluded  to  by  the  Examiner  would 
defeat  the  aforesaid  end  that  applicant  seeks  to  attain, 
and  is  expressly  disclaimed  in  applicant's  specification, 
page  5,  lines  4  to  12. 

For  the  reasons  stated  allowance  of  claims  1  and  2 
is  solicited. 

Claims  3  and  4  are  now  free  of  the  formal  objection 
urged  against  said  claims  as  originally  presented,  and 
are  thought  allowable  because  Hassam  does  not  an- 
ticipate the  lower  and  upper  courses  initially  com- 
pressed together  and  as  a  whole  into  a  homogeneous 
mass,  and  does  not  anticipate  the  specific  lower  course 
and  upper  course  of  claim  4.  Allowance  of  these 
claims  is  also  solicited. 

Respectfully    submitted, 

E.  C.  Wallace, 
By  Wm.  W.  Deane. 
His  Attorney 
Wash.  D.  C. 
Sep't.  15  '09. 
Div.  33  Room  164 
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THE  COMMISSIONER  OF  PATENTS 
WASHINGTON,    D.    C. 

Paper  No.  4  (Rej.) 
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the    serial    number,    date    of 
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I  A  D 

DEPARTMENT  OF  THE  INTERIOR, 

UNITED  STATES  PATENT  OFFICE, 

WASHINGTON,  D.  C, 

Oct.  7,  1909 
E.  C.  Wallace,  MAILED     "     8,  1909 

Care  Wm.  W.  Deane, 

Washington,   D.   C.  Div.   33 

Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  your  application,  504,858, 
filed  June  28,  1909,  for  "Composite  Pavements." 

E.   B.    Moore 

Commissioner  of  Patents 


Replying  to  amendment  of  Sept.  15,  1909. 

The  following  new  references  are  cited: 

Warren,  675,430,  June  4,  1901, 

Schutte,  768,699,  Aug.  30,  1904,  94-1. 

McDonald,  814,797,  Mar.  13,  1906,  "  Concrete  Lay- 
ers. 

Claims  1  and  2  define  nothing  of  a  process  over  what 
is  disclosed  in  lines  50-56,  inclusive,  of  the  specification 
of  McDonald  and  are  accordingly  rejected  thereon.  It 
is  entirely  immaterial,  insofar  as  the  process  is  con- 
cerned, whether  the  course  of  stone  be  comingled  with 
a  binding  material  or  not.  The  whole  process  lies 
in  the  application  of  a  binder  or  filling  material  to 
the  layer  of  stone  and  then  rolling  these  layers  into 
a  compact  integral  mass.  Such  expedient  is  clearly  an- 
ticipated by  McDonald.  It  does  not  make  any  dif- 
ference, in  so  far  as  the  process  is  concerned,  whether 
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the  stone  be  coated  or  not  or  whether  the  stone  con- 
sists of  several  grades  or  of  what  material  the  course 
is  composed,  the  series  of  acts  necessary  in  laying  the 
pavement  is  the  same. 

The  claims  are  further  rejected  upon  Warren.  ,  At- 
tention is  called  to  claim  2  thereof.  Because  ap- 
plicant stops  short  of  what  Warren  discloses  does  not 

a 
make   out   ^   patentable   process.      Attention    is   called 

to  a  mere  reversal  of  applicant's  process  in  the  patent 
to  Schutte. 

Claim.s  3  and  4  are  still  open  to  the  objection  as  at- 
tempting to  define  the  finished  structure  by  the  method 
of  making  the  same.  In  so  far  as  the  finished  struc- 
ture is  concerned,  it  is  immaterial  what  the  steps  of 
the  process  may  be.  Claims  3  and  4  are  rejected  upon 
Hassam,  of  record.  It  is  taken  to  be  a  mere  matter 
of  choice  or  expediency  whether  several  grades  of 
stone  produces  any  different  composition  or  different 
result  over  the  composition  of  coarse  stone  mixed  with 
a  binding  material,  shown  in  the  reference. 

W.  A.  Cowles 
CMR  Examiner   Div.   33. 
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Composite  Pavements: 
Filed  June  28,   1909: 
Ser.  No.  504,858: 
Hon.   Com.  of  Patents, 
Sir:— 

Replying  to  the  office  letter  of  Oct.  7  '09,  this  ap- 
plication is  hereby  amended  as  follows: 

In  claim  2,  line  4,  erase  "bitumen  into"  and  insert — 
sufficient  bitumen  of  proper  consistency  to  form — . 
Line  7,  after  "with"  insert — sufficient — .  Line  7,  erase 
"into"  and  insert — to  form — .  Line  9,  before  "tie" 
insert-Aunite  ^bi;^e  bitumen  and  stone\dust  with  the 
bituminous  or  asph^tic  cement  and  ^B  th^"K^y — 
per  C        Cancel  claims  1,  3  and  4. 

Change  the  ordinal  of  claim  2  to  "1,"  and 
add  the  following  claims : 


2 — A  pavement  comprising  a  foundation,  a 
lower  course  \hereon  made  up  of  large  pieces 
of  stone,  smallersj)ieces  of  stone  and  stone  dust 
commingled  withVufficient  bitumen  of  proper 
consistency  to  renderythe  course  a  homogeneous 
Per  C^  mass,  and  an  upper  thi\  course  thereon  made  up 
of  finely-divided  materiaXcommingled  with  sni- 
B^  fficient  bituminous  or  aspnaltic  cement  to  ren- 
der the  upper  course  a  homog'eneous  mass;  the 
bitumen  and  stone  dust  of  the  loWer  course  being 
united  with  the  bituminous  or  asphaltic  cement 
of  the  upper  course,  and  the  two  co^^rses  being 
thereby  connected  together — . 
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REMARKS 

The  two  claims  now  asserted  are  thought  to  be 
clearly  allowable  over  McDonald,  Hassam  and  the 
other  references. 

Regarding  the  process  claim  1  (former  2)  it  is 
urged  that  it  is  highly  important  to  the  process  that 
the  lower  course  contain  stone  dust  and  sufficient 
bitumen  to  render  said  course  a  homogeneous  mass 
and  that  the  upper  course  consist  of  finely  divided 
material  and  sufficient  bituminous  or  asphaltic  cement 
to  render  the  course  a  homogeneous  mass,  since  then 
when  the  two  courses  are  subjected  to  the  initial  com- 
pression the  bitumen  and  stone  dust  of  the  one  are 
united  to  the  bituminous  or  asphaltic  cement  of  the 
other  and  the  two  courses  are  tied  or  bonded  to- 
gether. There  is  here  a  step  forward  in  the  art  and 
clear  patentable  novelty  over  each  of  McDonald,  Has- 
sam and  the  other  references,  and  allowance  of  the 
claim  is  therefore  solicited. 

Claim  2  to  the  pavement  is  not  open  to  the  technical 
objection  oflfered  by  the  Examiner  to  the  original  pave- 
ment claims,  and  it  is  thought  to  be  allowable  for 
the  reasons  hereinbefore  set  forth  as  warranting  the 
allowance  of  claim  1.  Allowance  of  claim  2  and  the 
application  is  also  solicited. 

Respectfully  submitted, 

Edwin  C.  Wallace, 
By  Wm  W.   Deane. 
His    Attorney. 
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Oct.  25  TO. 
Div.  33  Room  164 

ADDRESS   ONLY 
THE   COMMISSIONER  OF  PATENT? 
WASHINGTON,    D.    C. 

Paper  No.  6  (Rej. 
All  communications  respecting 
this    application    should    give 
the  serial  number,  date  of  fil- 
ing, and  title  of  invention. 
I  A  D 
DEPARTMENT  OF  THE  INTERIOR, 
UNITED  STATES  PATENT  OFFICE, 
WASHINGTON,   D.   C, 
E.  C.  Wallace,  MAILED      Nov.  11,  1909. 

Care  Wm.  W.  Deane,  *'     13,  1909 

Washington,   D.   C.  DIV.   33 

Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  your  application,  504,858, 
filed  June  28,  1909,  for  "Composite  Pavements." 

E.  B.  Moore, 

Commissioner  of  Patents. 


Replying  to  amendment  of  Oct.  25,  1909. 

Claim  1  is  again  rejected  on  the  references  of  record 
to  McDonald  or  Warren.  It  is  considered  all  the 
novelty  in  so  far  as  a  process  has  been  defined  in  the 
claim,  has  been  anticipated  by  the  references.  The 
process  relates  to  the  laying  on  or  superposition  of  one 
layer  on  the  other  and  subsequently  rolling  the  same 
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to  bring  these  layers  together  to  form  an  integral 
mass;  that  applicant  defines  layers  of  different  com- 
position from  what  is  disclosed  in  the  reference  is  en- 
tirely immaterial.  The  various  steps  in  the  process 
are  independent  of  the  specific  material  used.  It  is 
believed  and  will  be  insisted  upon  that  unless 
applicant  can  show  a  patentable  difference  in  the 
actual  steps  in  his  alleged  process  over  what  the 
references  show  that  no  process  has  been  defined. 

Claim  2  it  is  believed  makes  out  no  patentable  dis- 
tinction over  Hassam,  of  record,  and  is  rejected 
thereon.  In  the  first  course  of  this  reference,  coarse 
stones  and  fine  stone  are  coated  and  a  filler  of  sand 
cement  and  small  stones  is  applied  thereto  and  rolled 
in,  all  intimately  uniting  into  one  mass.  It  is  held  that 
since  cement  is  defined  in  this  reference  that  any  ce- 
ment may  be  used,  as  asphalt,  bitumen  or  portland 
cement.  All  that  applicant  defines  in  the  claim  over 
this  reference  is  the  stone  dust,  which  is  not  deemed 
sufficient  to  warrant  patentability.  The  claim  is  re- 
jected along  the  same  lines  upon  the  reference  to  Mc- 
Donald of  record. 

W.  A.  Cowles. 
Ex 
C.  M.  R. 

APPLICATION    ROOM. 
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U.  S.  PATENT  OFFICE      U.  S  PATENT  OFFICE 

NOV  23  1909 
DIVISION  33. 
Room  164: 
In  Application: 
Edwin  C.  Wallace: 
Composite  Pavements: 
Filed  June  28,  1909: 
Ser.  No.  504,858: 
Hon.  Comr.  of  Patents, 
Sir:— 
Replying  to  the  office  letter  of  Nov.  11  '09,  this  ap- 
plication is  hereby  amended  as  follows: 

In  the  specification,  page  4,  after  line  4,  insert :  "The 
desirable  ends  stated  are  due  to  the  fact  that  the  initial 
compression  of  the  lower  and  upper  courses  together 
forces  the  fine  mixture  to  blend  with  the  coarse  mixture 
at  the  top  of  the  mass." 

Cancel  the  claims  and  substitute: 

1 — The  process  of  laying  a  pavement,  which.- 

consists  in  placing-  upon  a  suitable  found^^on 

a   course   composed   of   large   pieces   oi''^^stone, 

smaller  pieces  of  stone  and  stone/dust,  mixed 

C^     with  sufficient  bitumen  of  propje/  consistency  to 

Sub.     thoroughly  coat  all  of  the  paTrticles,  then  placing 

E^     on  said  first  course,  prior  to  compression  thereof, 

a  thin  course  conmersed  of  finely-divided  mineral 

matter  mixed,;vmh  sufficient  bituminous  binding 

material  ter^horoughly  coat  all  of  the  particles, 

and   then   initially   compressing   the   courses   to 

ipact  the  same  and  force  the  fine  mixture  to 
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D  blend  with  the  coarse  mixture  at  the  top  of  the 

pausing   the   bitumen    and    bituminous    binding 

niiHerial  to  firmly  bond 

"     "  mass,  Thereby  /^  firmly  bonding  the  two  layers 

into  one  and  forming  one  compact  rigid  layer 

densest  at  the 

2.  A  pavement  comprising  a  foundation,  a 
lower  course  thereon  made  up  of  large  pieces 
of  stone,  smaller  pieces  of  stone  and  stone  dust, 
C^  mixed  with  sufficient  bitumen  of  proper  con- 
sistency to  thoroughly  coat  all  of  the  particles, 
and  an  upper  thin  course  disposed  on  the  lower 
course  made  up  of  finely-divided  mineral  matter 
mixed  with  sufficient  bituminous  binding  ma- 
terial to  thoroughly  coat  all  of  the  particles,  and 
blended  with  the  coarse  mixture  at  the  top  of 

bonded 
per  D  the  mass,  whereby  the  two  layers  are  /^  bonding 
into  one  and  a  compact  rigid  layer  densest  at 
the  top  is  formed — . 
Insert 

REMARKS. 

This  application  has  been  very  carefully  amended 
after  consultation  with  the  applicant  who  is  a  practical 
and  well-posted  pavement  constructor,  and  the  fol- 
lowing discussion  of  the  bearing  of  the  references 
clearly  sets  forth  his  views. 

In  Mallette's  process  where  the  coarse  layer  is  com- 
pacted and  the  fine  mixture  is  not,  except  by  traffic 
the  bituminous  cement  forms  the  only  bond  between 
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the  layers.  In  applicant's  process  by  not  compacting 
the  coarse  layer  until  after  the  application  of  the  fine 
mixture,  the  bituminous  cement  is  not  the  only  bond 
between  the  layers.  In  fact  there  ceases  to  be  any 
line  of  demarkation  between  the  layers,  the  layers 
being  so  blended  that  they  cannot  be  separated. 

McDonald  lacks  the  lower  coorse  composed  of  large 
pieces  of  stone,  smaller  pieces  of  stone  and  stone  dust, 
mixed  with  bitumen,  combined  with  an  upper  thin 
course  of  finely-divided  mineral  matter  mixed  with 
sufftcient  bituminous  binding  material  and  forced  to 
blend  with  the  coarse  mixture  at  the  top  of  the  mass. 
At  this  point  it  is  desired  to  emphasize  the  fact  that 
without  the  bitumen  in  the  lower  coarse  layer  and  the 
finely-divided  mineral  material  and  bituminous  ma- 
terial in  the  upper  layer,  the  initial  compression  of  the 
courses  together  would  not  force  the  fine  mixture  to 
blend  with  the  coarse  mixture  at  the  top  of  the  mass 
and  would  be  without  effect  so  far  as  the  bonding  of 
the  two  mixtures  together  is  concerned.  From  this 
it  follows  that  applicant's  invention  as  defined  in  pro- 
cess claim  1  depends  upon  the  materials  employed  in 
the  two  coarses  as  well  as  in  the  steps  followed. 

In  Warren's  specification,  page  1,  line  60-65  it  is 
stated  that  the  layer  B  of  smaller  stone  than  the 
foundation  layer  A  of  stone,  which  smaller  stone  is 
coated  with  coal-tar  or  the  like,  "is  thoroughly  rolled 

*  *  *.  Upon  and  into  this  prepared  surface  is 
then  thoroughly  rolled  a  heavy  layer  *  *  *  com- 
posed,' of  a  mixture  of  "coarse  particles,  fine  powder 
and  coal  tar  or  the  like.     The  application  of  layer  C 
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after  the  thorough  rolling  of  the  layer  B  entirely  or- 
the  thorough  rolling  of  the  layer  C  previous  to  the 
application  of  the  finishing  coating  E  is  contrary  to 
the  essential  feature  of  applicant's  process — viz:  the 
placing  of  the  upper  course  on  the  lower  course 
previous  to  any  rolling  or  compression,  and  renders 
the  Warren  mode  of  procedure  very  dissimilar  from 
appHcant's. 

On  the  grounds  stated  claim  1  is  confidently  be- 
lieved to  be  patentable,  and  inasmuch  as  the  references 
are  not  anticipations  it  is  submitted  that  the  Examiner 
must  at  least  have  some  doubt  as  to  its  patentability. 
This  doubt  the  Examiner  is  solicited  to  resolve  in  ap- 
plicant's favor  and  allow  the  claim. 

Regarding  claim  2  it  is  urged  that  neither  Hassam 
nor  McDonald  have  the  lower  specific  course  of  large 
stone,  small  stone,  stone  dust  and  bitumen  combined 
with  the  upper  course  of  finely-divided  mineral  ma- 
terial and  bituminous  material  that  is  forced  into  a 
blended  state  with  the  lower  course  so  that  there  is 
no  line  of  demarkation  between  the  two  courses.  In 
Hassam  the  stone  layer  a  is  rolled  and  then  grouted 
with  cement,  then  a  layer  of  grouting  c  is  placed  on 
the  stone  layer,  and  then  pea  stones  are  rolled  into  the 
grouting  c.  There  is  certainly  no  blending  here  of 
the  courses  a  and  c  so  that  there  is  no  line  of  de- 
markation between  the  two.  On  the  other  hand  the 
line  of  demarkation  is  very  pronounced,  see  Fig.  2, 
and  therefore  the  Hassam  pavement  is  no  anticipation 
of  applicant's.  The  McDonald  pavement  lacks  both 
the  specific  lower  course  and  specific  upper  course  of 
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applicant's  pavement,  and  from  this  it  follows  that 
when  the  McDonald  Pavement  is  subjected  to  the 
initial  pressure  the  upper  curse  and  lower  course  will 
not  be  blended  together  so  that  there  is  no  line  of 
demarkation   as    in   applicant's   pavement. 

There  being  no  anticipation  of  the  advantageous  in- 
vention defined  by  claim  2  the  Examiner  is  also  asked 
to  resolve  any  doubt  he  may  have  as  to  the  question 
of  the  patentability  of  that  claim  in  applicant's  favor 
and  allow  the  same. 

Respectfully  submitted, 

Edwin  C.  Wallace, 
By  Wm  W  Deane. 

His  Attorney. 
Nov.  22  '09. 
Div.   33  Room   164 
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Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  your  application,  #  504,858; 
filed  June  28,   1909;   for  Composite  Pavements. 

E.  B.  Moore, 
Commissioner  of   Patents 


This  case  has  been  examined  in  connection  with 
amwendment  of  Nov.  22,  1909. 

Claim  1  is  rejected  upon  the  references  of  record 
to  McDonald  or  Warren  for  reasons  of  record.  The 
patentable  steps  in  applicant's  process  are  disclosed  in 
these  references  with  the  use  of  slightly  dififerent  ma- 
terials. The  upper  layer  is  spread  upon  the  lower 
course  and  is  worked  into  the  same  by  rolling  or 
compressing  in  the  references,  which  is  the  essential 
s^^p  in  applicant's  process.  In  using  similar  materials 
of  different  grades  of  fineness,  from  what  the  reference 
discloses,  there  is  no  patentable  distinction  whatever 
in  so  far  as  the  process  is  concerned. 

In  line  11,  of  claim  2,  the  word  "bonding"  should 
be  "bonded."    Claim  2  otherwise  may  be  allowed. 

W.  A.  Cowles 

Exr.   Div.   33. 
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U.  S.  PATENT  OFFICE.  DIVISION  33, 

Room   164: 
In  Application: 
Edwin  C.  Wallace: 
Composite  Pavements : 
Filed  June  28,  1909: 
Ser.  No.  504,858: 
CMR 

Hon.  Comr.  of  Patents, 
Sir:— 

In  reply  to  the  office  letter  of  Dec.  14,  1909,  this 
application  is  hereby  amended  as  follows: 

In  line  11  of  claim  2,  change  "bonding"  to  "bonded." 

In  line  12  of  claim  1,  cancel  "firmly  bonding"  and 
substitute  "causing  the  bitumen  and  bituminous  bind- 
ing material  to  firmly  bond."  Line  13,  change  "form- 
ing" to  "form." 

ARGUMENT 


In  the  last  line  of  page  5  and  lines  1-3,  page  6  of 
the  original  specification  it  is  stated  that  "the  materials 
of  the  two  courses  being  united  at  the  top  of  the  pave- 
ment in  one  integral  or  homogeneous  mass  that  pre- 
sents a  smooth  surface  and  one  possessed  of  durable 
capacity."  This  uniting  of  the  two  courses  in  one 
homogeneous  mass  at  the  top  of  the  pavement  is  the 
result  of  the  three  steps  set  forth  in  claim  1,  viz:  the 
placing  without  compression  of  the  mixture  of  stone 
and  bitumen,  the  subsequent  placing  on  the  first  mix- 
ture of  the  mixture  of  finely-divided  mineral  matter 
and  bituminous  binding  material,  and  the  initial  com- 
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pression  of  the  superposed  courses.  Moreover  the 
attainment  of  the  result  desired  depends  not  only  on 
the  steps  set  forth  in  proper  sequence  but  on  what 
may  be  termed  the  sul>steps  of  the  first  step,  viz: 
the  mixture  of  stone  and  bitumen,  and  the  sub-steps 
of  the  second  step,  viz :  the  mixture  of  finely  divided 
mineral  matter  and  bituminous  binding  material,  for 
without  the  bitumen  in  the  one  and  the  bituminous 
binding  material  in  the  other  the  third  step  of  initially 
compressing  the  superposed  courses  would  not  bring 
about  the  bonding  of  the  two  layers  into  one  and  the 
formation  of  one  compact  rigid  layer  denest  at  the  top. 
It  is  confidently  thought  that  from  the  foregoing  the 
Examiner  will  reach  the  conclusion  that  the  materials 
of  the  two  courses  are  essential  to  the  practice  of  the 
process  and  the  attainment  of  the  result  sought — to-wit 
the  blending  of  the  fine  mixture  with  the  coarse  mix- 
ture at  the  top  of  the  mass  and  the  firm  bonding  of 
the  two  layers  into  one  compact  rigid  layer  denest  at 
the  top,  and  that,  therefore,  the  claim  patentability 
differentiates  applicant's  process  from  McDonald's 
mixture  of  ground  bituminous  stone  spread  upon  a 
layer  of  stone  or  gravel  and  the  whole  rolled,  and 
Warren's  foundation  layer  of  stone  A  upon  which  "is 
arranged  the  layer  B  of  smaller  stone,  *  *  * 
coated  with  coal  tar"  which  layer  B  *'is  thoroughly 
rolled  into  the  foundation  layer"  before  the  heavy 
top  layer  of  coarse  particles  and  coal  tar  is  applied 
and  rolled.  The  Examiner  will  readily  note  that 
there  is  no  suggestion  in  the  said  references  con- 
sidered together  of  the  sequence  of  steps  essential  to 
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applicant's  process  and  including  the  placing  of  the 
first  course  of  stone  and  bitumen  the  placing  of  the 
second  course  of  finely  divided  mineral  matter  on  the 
first  course  before  compression  of  the  said  first  course, 
and  the  initial  compression  of  the  two  courses 
"thereby  causing  the  bitumen  and  bituminous  binding 
material  to  firmly  bond  the  two  layers  into  one  and 
form  one  compact  rigid  layer  denest  at  the  top." 

For  the  reasons  stated  allowance  of  claim  1  and 
the   application   is   solicited. 

Respectfully  submitted, 

EDWIN  C.  WALLACE, 

By  Wm  W   Deane, 

His  Attorney. 
Wash.  D.  C. 

Dec.  20  '09. 
Div.  33  Room  164 

ADDRESS   ONLY 

THE  COMMISSIONER  OF  PATENTS. 

WASHINGTON,    D.    C. 

Paper  No.  10  (Rej.) 
All  communications  respect- 
ing this  application  should 
give  the  serial  number,  date 
of  filing,  and  title  of  inven- 
tion. 
E.  C.  Wallace  MAILED     Jan.  27,  1910 

Care  Wm.  W.  Deane,  "       "       " 

Washington,  D.  C.  DIVISION  33 

Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  your  application,  504,858,  filed 
June  28,  1909,  for  "Composite  Pavements." 

E.  B.  Moore. 
Commissioner  of  Patents. 
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Replying  to  amendment  of  Dec.  20,  1909. 

Claim  1  is  rejected  upon  the  reference  to  McDonald, 
of  record.  In  lines  50-60  of  this  reference  the  fol- 
lowing steps  are  defined:  The  placing  of  the  founda- 
tion layer  of  stone  or  gravel  (this  step  is  implied 
from  the  context),  the  laying  on  of  a  layer  of  ground 
bituminous  binder  of  sufficient  fineness  on  the  layer  of 
stone  or  gavel,  in  situ,  and  the  rolling  of  the  whole 
to  form  an  integral  compact  paving  mass.  Accord- 
ingly it  is  obvious  that  each  and  every  step  of  ap- 
plicant's process  is  old.  It  is  conceded  that  slightly 
different  materials  are  used  in  the  reference,  such  as 
uncoated  stone  instead  of  coated,  and  a  ground  filler 
or  binding  material  instead  of  a  material  made  by 
mixing  mineral  matter,  which  is  presumably  ground 
to  a  certain  fineness,  and  a  binder.  In  the  reference 
a  binder  and  mineral  matter  are  combined  before  the 
grinding  process;  in  applicant's  process  they  are  com- 
bined afterwards,  which  is  regarded  as  immaterial. 
Moreover,  it  is  held  the  ground  material  of  the  refer- 
ence contains  mineral  matter  as  well  as  a  binder. 
The  specification  undoubtedly  verifies  this  and  is  the 
full  and  fair  equivalent  of  the  binding  material  super- 
posed on  the  layer  of  stone  in  applicant's  device. 
Whether  the  initial  layer  of  stone  be  applied  coated  or 
uncoated  is  not  material,  in  so  far  as  the  process  is 
concerned.  In  uncoated  stone  wherein  a  filler  or 
binder  is  applied  and  rolled,  without  doubt  a  bond 
is  made  between  these  elements.  It  is  considered  the 
bond  would  be  as  strong  and  would  make  as  perman- 
ent a  pavement  as  the  bond  between  the  coated  stone 
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and  the  binder  of  applicant's  pavement.  Accordingly 
it  is  believed  that  the  claim  is  fully  and  fairly  met  by 
the  reference. 

Claim  2  stands  allowed. 

W.  A.  Cowles 
C  M  R  Examiner  Div.  33 
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U.  S.  PATENT  OFFICE, 
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DIVISION  33 


APPLICATION  ROOM 

FEB 
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1910 
U.  S.  PATENT  OFFICE 

Room  164: 
In  Application: 
E.  C.  Wallace: 
Composite  Pavements: 
Filed  June  28,  1909: 
Ser.  No.  504,858: 
Hon.  Comr.  of  Patents, 
Sir:— 
Replying  to  the  office  letter  of  Jan.  27,   1910,  this 
application  is  hereby  amended  as  follows: 

Cancel  claim  1,  and  substitute: 

"1"  The  proems  of  laying  a  pavement,  which  con- 
SubH^  sists  in  plach^-  upon  a  suitable  foundation  a 
E^  course  composeos^f  large  pieces  of  stone, 
smaller  pieces  of  stN^  and  stone  dust,  mixed 
with  sufficient  bitumen  oioroper-  consistency  to 
thoroughly  coat  all  of  the  particles,  then  plac- 
ing on  said  first  course,  priorN;o  compression 
thereof,  a  thin  course  composed  or\|ine-divided 
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lincral   matter   mixed   with   sufficient  bitumin- 
ous m«4ing  material  to  thoroui^hly  coat  all  of 

an  ap;"glutinated 
the  jiarticles  anTS>£orm  a  non  <^ranular  /^  mass 

and  then  initially  com]^s<ssing  the  two  courses 

to  form  one  by  forcins^  the  m>«^ixture  and  the 

coarse   to   blend   into   intimate   reT?>tion    at   the 

top   of  the  mass." 

ARGUMENT 

The  applicant  being  a  practical  man  in  the  pavement 
line  and  the  action  of  Jan.  27,  1910  having  been  sub- 
mitted to  him,  the  Examiner's  attention  is  particularly 
invited  to  his  reasons  why  he  believes  the  new  claim 
1  to  be  patentable  over  McDonald,  as  follows: — 

As  supplementary  to  the  argument  of  the  applicant, 
the  Examiner  is  asked  to  again  refer  to  the  argument  of 
counsel  in  the  matter  beginning  with  line  3  from  the 
bottom  of  page  1  to  line  13  page  2  in  the  amendment 
of  Dec.  20  '09,  w^hen  it  is  believed  he  will  reach  the 
conclusion  that  it  is  proper  to  characterize  applicant's 
process  both  by  steps  and  ingredients.  See  in  this 
connection  Ex  parte  Painter  C.  D.  1891-200 

The  clear  novelty  depended  on  to  carry  claim  1  is 
the  placing  on  the  lower  course  without  any  com- 
pression of  said  course  of  a  thin  course  comprising 
finely-divided  mineral  matter  mixed  with  binding  ma- 
terial which  coats  the  particles  and  forms  a  coherent 
mass  as  distinguished  from  a  granular  mass  as  in  the 
reference  cited,  and  then  initially  as  for  the  first  time 
compressing  the  two  courses  to  form  one  by  forcing 
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the   fine    mixture    and    coarse   to    blend    into    intimate 
relation  at  the  top  of  the  mass. 

Applicant  further  wishes  to  emphasize  the  fact  that 
while  McDonald  attempts  to  fill  the  voids  to  repletion 
throughout  the  mass  he  (applicant)  does  not  attempt 
to  fill  the  voids  except  in  the  upper  portion  of  the 
mass — i.  e.,  the  part  of  the  surface  subjected  to  the 
abrasive   action   of   traffic,    but   uses   instead   a   lower 

would 
course  which  of  itself  /\  under  compression  be- 
comes rigid.  It  would  not  however  if  used  alone  be 
sealed  to  the  action  of  the  elements.  The  purpose  of 
the  finer  upper  course  is  not  only  to  form  additional 
bonding  strength  to  the  lower  layer  but  by  using  a 
mixture  sufficiently  rich  in  bituminous  content  to  form 
a  coherent  mass  which  w^hen  blended  into  close  and 
intimate  relation  with  a  lower  layer  effectually  seals 
it  to  the  action  of  the  elements.  In  addition  to  adding 
increased  strength  and  durability  to  the  pavement 
renders  it  unnecessary  to  paint  the  surface  with  bi- 
tuminous composition  technically  known  as  "flush 
coat" ;  this  latter  not  only  being  a  source  of  trouble  and 
annoyance  but  an  increase  in  cost  of  construction  and 
it  frequently  involves  considerable  additional  expense 
of  recovering  the  surface  with  stone  screenings  in 
order  to  take  care  of  a  surplus  of  bitumen  which  when 
the  pavement  is  constructed  under  conditions  not  strict- 
ly ideal  is  almost  impossible  to  avoid. 

Attention  is  called  to  the  fact  that  the  binding  ma- 
terial used  by  McDonald  contains  so  little  bitumen  that 
it    is    practically    a    dry   granular    powder;    otherwise 
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it  would  not  "readily  sift  into  the  voids"  as  described  by- 
McDonald.  So  it  is  extremely  doubtful  if  this  ma- 
terial would  have  any  effect  as  a  binder  except  as  a 
purely  mechanical  one  for  which  purpose  sand  would 
answer  as  well  unless  the  binding  material  was  used 

and  if  heated  would  not  "readily  sift  into  the  voids." 
in  a  heated  condition  j^  Therefore  the  McDonald  process 

would  not  under  the  conditions  described  give  the  re- 
sults claimed  by  him.  Further,  owing  to  the  heavy 
cost  of  transportation  of  the  rock  asphalt  used  by 
McDonald  the  field  of  usefulness  is  practically  limited 
to  the  vicinity  where  such  deposits  are  found  and  ma- 
terial of  that  nature  which  could  be  ground  and  used, 
without  heating  are  very  few  even  if  the  results 
claimed  by  McDonald  could  be  obtained  by  his  process. 
This  is  evidenced  by  the  fact  that  in  the  construction 
of  so-called  asphalt  streets  where  the  use  of  natural 
rock  asphalt  or  bituminous  sand  has  been  attempted 
it  is  not  only  necessary  to  carefully  select  the  ma- 
terial but  to  use  it  in  heated  condition.  Hence  no  real 
advantage  accrues  by  the  use  of  bituminous  binding 
material  by  the  McDonald  process,  whereas  by  my 
process  there  is  not  only  great  advantage  but  the  use 
of  such  is  absolutely  essential  to  the  process. 

The  Examiner  stated  in  Office  letter  of  Aug.  23  '09 
that  "It  is  regarded  as  not  being  a  patentable  change 
in  omitting  a  step  in  the  process  etc.  The  rolling  of 
the  stone  before  the  application  of  the  second  course  or 
binder  is  applied  certainly  makes  a  much  more  solid 
mass  and  denser  pavement  than  if  the  rolling  were  done 
after  the  application  of  the  binder  or  second  course." 
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This  statement  is  true  where  the  filHng  material  or 
binder  is  of  such  nature  that  it  would  work  into  the 
small  voids  or  interstices  of  compacted  lower  layer  of 
wearing  surface.  Where  granular  material  is  used 
for  this  purpose  it  is  absolutely  essential  that  the  lower 
layer  be  compacted.  Otherwise  under  the  motion  im- 
parted to  the  mass  by  the  action  of  the  roller  (the 
usual  means  of  compression)  this  granular  material 
would  work  to  the  bottom  and  entirely  defeat  the  pur- 
pose for  which  it  was  used.  The  same  would  hold 
true  if  a  mobile  liquid  which  could  flow  freely  into 
very  small  interstices  was  used.  It  matters  not  whether 
the  liquid  possessed  cementitious  qualities  of  itself  or 
was  simply  used  as  a  vehicle  to  carry  material  which 
when  deposited  in  these  vary  small  interstices  acted  as 
bonding  material.  When,  however,  a  bituminous  com- 
position containing  sufficient  bitumen  to  serve  any  use- 
ful purpose  (that  is  to  possess  cementitious  or  bonding 
properties  in  the  condition  used)  the  statement  is  far 
from  true  and  therein  lies  the  novelty  and  utility  of 
my  process. 

Bituminous  compositions  as  used  in  the  art  are 
viscid  substances  possessing  both  adhesive  and  cohesive 
properties.  When  mixed  with  mineral  matter  it  acts 
as  an  agglutinant  and  to  this  property  its  usefulness  in 
the  art  is  chiefly  due.  When  therefore  in  constructing 
pavements  such  as  described  the  compacting  of  the 
lower  layer  of  wearing  surface  before  the  appHca- 
tion  of  the  upper  layer  would  virtually  destroy  its 
usefulness.  As  owing  to  the  cementitious  properties 
of  the  bitumen,  the  mass  of  lower  layer  is  coherent  or 
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agglutinated  and  in  this  condition  could  not  be  forced 
into  interstices  or  voids  for  the  lower  layer  having 
already  been  subjected  to  pressure  it  is  capable  of 
withstanding  a  greater  load  or  pressure  without  dis- 
placement of  the  particles  than  the  material  which  is 
desired  to  be  forced  to  penetrate  or  permeate  the  mass. 
So  that  following  the  line  of  least  resistance  this  ma- 
terial not  forced  into  the  voids  of  the  lower  layer 
but  is  merely  spread  or  plastered  over  the  surface  and 
does  not  blend  with  the  lower  layer.  This  blending  is 
an  essential  feature — strengthening  the  wearing  sur- 
face by  blending  fine  layer  with  the  coarse  layer — thus 
producing  one  layer  with  no  line  of  demarkation. 

The  McDonald  patent  is  in  the  record  and  has  been 
fully  discussed  pro  and  con,  and  therefore  if  in  view  of 
the  foregoing  presentation  the  Examiner  is  not  con- 
vinced beyond  the  point  of  doubt,  he  is  asked  to  follow 
the  practice  that  obtains  in  the  Office  by  resolving  such 
doubt  in  applicant's  favor,  since  applicant  is  con- 
fident of  his  ability  to  convince  the  courts  in  a  prac- 
tical way  that  the  claim  solicit/ed  sets  forth  patentable 
novelty. 

Respectfully  submitted, 

Edwin  C.  Wallace 
By  Wm  W  Deane 

His   Attorney. 
Feb.  4,  1910 
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Room  164: 

In  Application:  U.  S. 

E.  C.  Wallace: 
Composite  Pavements : 
Filed  June  28,  1909: 
Serial  No.  504,858: 
Hon.  Commissioner  of  Patents, 
Sir:— 
i\dd  the  following  claim : 


PATENT  OFFICE, 
FEB  21   1910 
DIVISION  33. 


3.\A  pavement  consisting  of  a  lower  course 

per  G  composad  of  intermixed  stone  and  cementitious 

medium 
per  H     y\    initiallyNjaid     on    a     suitable     foundation 

F^     without  compre^on,  and  a  thin  upper  course 

composed  of  a  m^^ure  of  previously  prepared 

per  C  finely   divided   mineraK^and   bituminous   matter 

desired 

"  "  of  homiogoweowg  consistency\superposed  on  the 

lower  course  after  the  latter  ha«  first  been  laid 

into  intimate  relation 

and  thereafter  blended  ^  with  and  ommded  to 

the  upper  part  of  the  lower  course  by  pressure. 

REMARKS 

The  foregoing  claim  is  offered  as  supplemental  to 
applicant's  amendment  of  Feb.  5,  1910  and  its  con- 
sideration at  the  time  action  on  said  amendment  is 
taken  is  requested. 

Applicant  now  has  in  the  case  claim  1  for  the  process, 
allowed  claim  2   for  the  pavement  as  an  article,  and 
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new  claim  3,  which  is  for  the  pavement  as  produced 
by  the  process. 

It  is  believed  that  the  arguments  previously  filed 
in  the  case  fully  set  forth  cogent  reasons  why  the 
process  claim  should  be  allowed  and  those  reasons 
are  just  as  applicable  to  the  allowance  of  new  claim 
3.  At  an  interview  with  the  Examiner  it  was  un- 
derstood, subject  to  the  Examiner's  approval,  that  a 
claim  along  the  lines  of  present  claim  3,  viz.  the  pave- 
ment as  produced  by  the  process,  would  be  favorably 
entertained,  and  such  claim  is  therefore,  with  reason, 

offered. 

It  is  desired  to  emphasize  the  fact  that  in  ap- 
plicant's pavement  and  process  the  lower  course 
is  formed  by  a  mixture  containing  sufficient 
bitumen  of  such  consistency  that  the  latter  acts 

medium 
per  G  as  a  cementitious  /\  filler — something  which  the 

McDonald  patent  does  not  possess.  In  the  Mc- 
Donald patent,  as  will  be  seen  from  lines  49 
et  seq.   the  lower  course  is  not  provided  with 

medium 
Per  G  the  bituminous  cementitious  /\  filler'  as  in  ap- 
plicant's pavement  and  process,  but  on  the  con- 
trary, an  ordinary  layer  of  stone  or  gravel 
forms  the  lower  course,  after  which — as  an 
upper  course — the  natural  bituminous  stone  such 

bituminous  or  bitumen-bearing 
as  A  sandstone  or  limestone,  previously  ground 

fine,    is     spread     upon     the     previously     laid 

and  compacted 

/^  lower  layer  of  stone  or  gravel  and  then  the 
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whole  is  rolled.  This  is  not  what  applicant  has 
devised  either  in  process  or  pavement.  In  ap- 
plicant's pavement  and  process,  the  first  course 
is  a  mixture  of  the  stone  and  the  cementitious 
bitumen,  and  after  that  course  has  been  laid,  the 
upper  course  of  thin  finely  divided  mineral  mat- 
ter mixed  with  an  agglutinating  substance  is 
applied  and  then  the  whole  is  rolled  initially. 
In  McDonald's  pavement  the  upper  course  is 
simply  of  granular  form — a  dry  granular 
powder,  because  if  it  were  anything  else, 
it  could  not  sift  "into  the  voids,"  lines  52- 
53,  McDonald  patent.  The  action  of  such  a 
granular  filler  is  not  to  be  confused  with  the 
action  of  the  top  course  which  applicant 
employs,  which  not  only  consists  of  finely 
divided  mineral  matter,  but  also  sufficient  bi- 
tuminous binding  material  to  form  an  agglutin- 
ated mass,  and  in  addition  to  this,  this  upper 
course  which  so  radically  differs  from  the  gran- 
ular upper  course  employed  by  McDonald,  is 
bonded  and  blended  into  a  lower  course  which 
also  is  a  different  lower  course  from  that  em- 
ployed by  McDonald  because  said  lower  course 
not  only  has  the  pieces  of  sized  stone  employed 
by  McDonald,  but  also  smaller  pieces  of  stone 
and  bitumen. 

We,  therefore,  believe  that  not  only  is  the 
pavement  itself  a  different  one  from  McDonald's, 
but  the  process  by  which  the  payment  is  made 
involves  radical  novelty  and  the  result  is  a  new 
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one,  the  blending  of  the  upper  and  lower  courses, 
being  very  intimate,  particularly  in  the  upper 
part  of  the  lower  course,  and  so  it  is  considered 
that  process  claim  1  and  new  claim  3  should 
both  be  favorably  entertained. 
Respectfully, 
EDWIN  C.  WALLACE, 

By  Wm  W  Deane 

His   atty. 

Feb.  19' 10 
APPLICATION  ROOM. 

FEB  Serial  No.  504858  Paper  No.  .13. 

28  Amendment.    G 

1910 
U.  S.  PATENT  OFFICE     U.  S.  PATENT  OFFICE, 

MAR  1   1910 
DIVISION  33. 

AMENDMENT 

Room   164, 

In  Application: 

E.  C.  Wallace: 

Composite  Pavements: 

Filed  June  28,  1909: 

Serial  No.  504,858: 

Hon.  Commissioner  of  Patents, 

Si--  V 

Claim  3.  line  2,  cancel  "filler"  /  and  substitute : — 
medium.  Line  6,  cancel  "homogeneous"  and  sub- 
stitute: desired.  Line  8.  after  "blended"  insert:  into 
intimate  relation. 
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Pag:e  2  of  the  amendment  filed  Feb.  19,  1910,  amend 
as    follows:    line    10,    cancel    ''Mer"    and    'j^iib<;tj|ntPY,, 
medium.      Line    14,    cancel    "filler"     and     ,Su!?§UtUt^,;.., 
mediim^.    Line  1^,  before  "sandstone"  insert:  bitumin- 
ous or  bitumen  bearing,  line  18.  after  "laid"  insert:— 

SSJ. . 5    ,  .    ^ 

^ud.comuact,d> 

REMARKS 

The  foregoing  amendments  are  offered  to  suitably- 
correct  applicant's  supplemental  amendment  filed  Feb. 
19,  1910,  and  are  to  be  considered  as  incorporated 
therewith  in  acting  upon  said  amendment. 

Respectfully, 

Edwin  C.  Wallace, 

Feb.  28  '10  By  Wm  W  Deane 

his  atty. 

Div.  33  Room  164 

Address  only 

The  Commissioner  of  Patents 

Washington,  D.  C. 

Paper  No.  14  (Rej) 

All  communications  respecting 
this    application    should    give 
the    serial    number,    date    of 
filing,  and  title  of  invention. 
I  A  D 
DEPARTMENT  OF  THE  INTERIOR, 
UNITED    STATES    PATENT    OFFICE, 

WASHINGTON,  D.  C.    Mar.  15,  1910 
E.  C.  Wallace, 

Care  Wm.  W.  Deane, 
Washington,  D.  C. 
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Please  find  below  a  communication  from  the  EX- 
AMINER in  charge  of  your  application,  504,858,  filed 
June  28,   1909,   for  "Composite  Pavements." 

E.  B  Moore. 
Commissioner  of  Patents. 


Replying  to  amendments  of  Feb.  15,  Feb.  19,  and 
Feb.  28,  1910. 

New  claims  1  and  3  have  been  carefully  considered 
in  connection  with  applicant's  argument  but  no  reason 
is  found  for  receding  from  the  stand  already  taken 
in  regard  to  the  patentable  subject  matter  of  these 
claims  or  of  claims  of  like  character. 

The  of^ce  takes  issue  with  applicant's  statement  that 
the  bituminous  binder  of  McDonald  is  merely  a  sand, 
and  has  merely  a  mechanical  action,  being  more  of  a 
filler  than  a  binder.  Even  tho  the  binder  of  Mc- 
Donald were  in  more  or  less  granular  form  in  the  be- 
ginning, under  the  action  of  a  heavy  roller  and  on 
account  of  the  heavy  pressure  superposed  thereon  and 
consequent  friction  between  the  parts,  the  heat  gen- 
erated will,  in  all  probability,  make  the  binder  viscous, 
to  a  certain  degree  and  it  would  consequently  spread 
out  like  ordinary  heated  bitumen.  If  it  were  a  sand 
and  had  only  the  function  of  sand,  it  would  be 
useless  to  specify  a  bituminous  stone  as  a  binder. 
Ordinary  sand  would  be  as  good  and  complete  a  filler 
as  the  bituminous  stone  and  would  be  cheaper  and 
more  accessible. 

Attention  is  called  to  the  fact  that  McDonald  in- 
tends  this   natural   filler   to   have   a   holding,   binding 


C.  M.  Thompson  et  al.  473 

function,  as  may  be  seen  in  lines  56-69,  inclusive,  of 
the  specification.  He  states  that  the  filUer  or  binder 
has  a  holding  power  upon  the  fragments  and  under 
rolling,  it  becomes  compact  and  hard,  etc. 

Because  applicant  asserts  the  bituminous  binder  of 
McDonald  performs  its  function  more  or  less  im- 
perfectly is  not  a  matter  to  be  passed  upon  and  taken 
into  consideration  by  the  office. 

The  specification  defines  a  bituminous  binder  rolled 
into  a  rough,  stone  course,  to  set  up  a  binding  action 
between  the  particles  and  form  a  monolithic  mass,  and 
the  office  must  take  it  for  granted  that  such  result 
is  attained.  It  is  considered  immaterial  whether  the 
first  course  of  stone  be  coated  or  uncoated ;  both  coated 
and  uncoated  stone  as  a  first  layer  are  common  in 
road  construction  and  the  substitution  of  one  for  the 
other  is  purely  a  matter  of  choice. 

Claims  1  and  3  are  accordingly  rejected  upon  the 
reference  of  record  to  McDonald. 

Claim  2  stands  allowed. 

In  view  of  the  art,  it  is  considered  the  novelty  in 
this   case    is    comprised   in    the   claim    allowed. 

If  applicant  persists  in  claim  1  and  3  and  claims 
of  like  character,  it  is  desired  that  applicant  take  this 
action  as  final,  since  an  issue  has  been  reached. 

W.  A.   Cowles 

Examiner  Div.  33. 
CMR 
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APPLICATION  ROOM 

MAR  18  1910       Serial  No.  504858  Paper  No.  15 
U.  S.  PATENT  OFFICE  Amendment.  H 

U.  S.  PATENT  OFFICE 
MAR  19  1910 
DIVISION  33. 
Room  164. 
In  Application. 
E.  C.  Wallace. 
Composite  Pavement. 
Filed  June  28,  1909. 
Ser.  No.  504,858. 
Hon.  Comr.  of  Patents. 
Sin- 
In  reply  to  Office  action  of  Mar.  15,  1910,  this  ap- 
plication is  hereby  amended  as  follows. 
Cancel  claims  1  and  3  and  substitute: 
"1 — A   pavement  consisting   of   a   lower   course   of 
large  pieces  of  stone,  smaller  pieces  of  stone  and  stone 
dust   mixed   with   sufficient   bitumen   of    proper    con- 
sistency to  thoroughly  coat  all  of  the  particles  which 
is  previously  mixed  and  then  laid,  without  compres- 
sion, on  a  suitable  foundation,  and  a  previously  mixed, 
upper  course  composed  of  finely  divided  mineral  mat- 
ter mixed  with  sufficient  bituminous  binding  material 
to  thoroughly  coat  all  of  the  particles  which  is   first 
spread  in  a  thin  layer  on  the  lower  course  and  there- 
after blended  and  bonded  with  the  lower  course  by  com- 
pression,  whereby  the  two  courses  are  made  a  com- 
pact and  substantially  integral  mass  which  is  densest 
at  its  top.''     __^__-«...>--...--.^-— ..--,--.«-,«..,«« 
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REMARKS. 


In  canceling  applicant's  claim  1  to  the  process  this 
is  done  without  intention  of  abandoning  the  subject- 
matter  thereof  and  without  prejudicing  applicant's 
rights  to  claim  said  subject-matter  in  application  Ser. 
No.  547,247,  filed  March  4,  1910. 

In  view  of  the  oral  interview  had  with  the  Ex- 
aminer new  claim  1  is  submitted  for  favorable  con- 
sideration. 

Respectfully  submitted, 

Edwin  C.  Wallace. 
By  Wm  W  Deane 
Flis  atty. 
Mar.  18,  1910. 

2-254 

DEPARTMENT  OF  THE  INTERIOR, 

UNITED  STATES  PATENT  OFFICE, 

WASHINGTON,  D.  C, 

3-23 ,  1910 

In  compliance  with  the  provisions  of  the  following 
order: 

U.  S.  PATENT  OFFICE, 
MAR  24  1910 
DIVISION  33. 
(Order  No.  1718.) 
DEPARTMENT  OF  THE  INTERIOR, 

UNITED    STATES    PATENT    OFFICE, 

Washington,  D.  C,  June  8,  1907. 
It  is  hereby  ordered  that,  except  by  formal  amend- 
ment duly  signed  or  as  hereinafter  provided,  no  cor- 
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rections,  erasures,  or  interlineations  be  made  in  the 
body  or  written  portions  of  the  specification  or  of  any 
other  paper  filed  in  an  application  for  patent. 

Obvious  informalities  in  the  wording  of  the  speci- 
fication may  be  corrected  by  the  examiner,  but  said 
correction  must  be  in  the  form  of  an  amendment,  ap- 
proved by  the  Principal  Examiner  in  writing,  placed 
in  the  file,  and  made  a  part  of  the  record.  The 
changes  specified  in  the  amendment  will  be  entered  by 
the  clerk  in  the  regular  way. 

It  is  directed  that  no  other  changes  be  made  by 
any  person  in  any  record  of  this  office  without  the 
written  approval  of  the  Commissioner  of   Patents. 

Attorneys,  employees  of  the  Patent  Office,  and  all 
others  will  be  held  to  strict  accountability  for  any 
violation  of  this  order. 

E.  B.  Moore. 

Commissioner. 

The  following  changes  are  made  in — 

Application  Serial  No.  504858  of  Edwin  C.  Wal- 
lace 

In  line  5  and  6  of  page  6  before  "process"  and 
"surface"  respectively  insert  the 

W.  A.  Cowles 

Examiner,   Division  33 
CMR 
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2—181. 


ADDRESS   ONLY 
THE   COMMISSIONER  OF  PATENTS, 

WASHINGTON,    D.    c.  Serial    No.    504,858. 

DEPARTMENT  OF  THE  INTERIOR, 
UNITED  STATES  PATENT  OFFICE, 
K  O'D  Washington,  D.  C,  March  26,  1910. 

Edwin  C.  Wallace, 

c/o  William  W.  Deane, 
Washington,  D.  C. 

Sir:  Your  APPLICATION  for  a  patent  for  an  IM- 
PROVEMENT in  Composite  Pavements,  filed  June  28, 
1909,  has  been  examined  and  ALLOWED. 

The  final  fee,  TWENTY  DOLLARS,  must  be  paid 
not  later  than  SIX  MONTHS  from  the  date  of  this 
present  notice  of  allowance.  If  the  final  fee  be  not 
paid  within  that  period  the  patent  on  this  application 
will  be  withheld,  unless  renewed,  with  an  additional  fee 
of  $15,  under  the  provisions  of  Section  4897,  Revised 
Statutes. 

The  office  delivers  patents  upon  the  day  of  their 
date,  and  on  which  their  term  begins  to  run.  The 
printing,  photolithographing,  and  engrossing  of  the 
several  patent  parts,  preparatory  to  final  signing  and 
sealing,  will  require  about  four  weeks,  and  such  work 
will  not  be  undertaken  until  after  payment  of  tht 
necessary  fee. 

When  you  send  the  final  fee  you  will  also  send, 
DISTINCTLY   AND    PLAINLY    WRITTEN,    the 
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name  of  the  INVENTOR  and  TITLE  OF  INVEN- 
TION AS  ABOVE  GIVEN,  DATE  OF  ALLOW- 
ANCE (which  is  the  date  of  this  circular),  DATE  OF 
FILING,  and,  if  assigned,  the  NAMES  OF  THE  AS- 
SIGNEES. 

If  you  desire  to  have  the  patent  issue  to  AS- 
SIGNEES, an  assignment  containing  a  REQUEST 
to  that  effect,  together  with  the  FEE  for  recording 
the  same,  must  be  filed  in  this  office  on  or  before  the 
date  of  payment  of  final  fee. 

After  issue  of  the  patent  uncertified  copies  of  the 
drawings  and  specifications  may  be  purchased  at  the 
price  of  FIVE  CENTS  EACH.  The  money  should 
accompany  the  order.  Postage  stamps  will  not  be  re- 
ceived. 

Final  fees  will  NOT  be  received  from  other  than 
the  applicant,  his  assignee  or  attorney,  or  a  party  in 
interest  as  shown  by  the  records  of  the  Patent  Of- 
fice. 

Respectfully 

E.  B.  Moore, 
Commissioner   of   Patents. 

IN  REMITTING  THE  FINAL  FEE  GIVE  THE 
SERIAL  NUMBER  AT  THE  HEAD  OF  THIS 
NOTICE. 

UNCERTIFIED  CHECKS  WILL  NOT  BE  AC- 
CEPTED. 

$20  RECEIVED  2—327 

MAY  C  MEMORANDUM 

5 
1910 
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CHIEF  CLERK,  U.  S.  PATENT  OFFICE 
FEE  PAID   AT    UNITED    STATES    PATENT 
OFFICE. 


(Be  careful  to  give  correct  Serial  No.) 
Serial  No.  504,858.  ...  1910  INVENTOR:  Edwin 
C.  Wallace  PATENT  TO  BE  ISSUED  TO  Inventor 
NAME  OF  INVENTION,  AS  ALLOWED:  Com- 
posite Pavement  DATE  OF  PAYMENT:  May  5,  1910 
FEE:  $20— Final  DATE  OF  FILING:  June  28,  1909 
DATE  OF  CIRCULAR  OF  ALLOWANCE:  March 
26,  1910. 

The  Commissioner  of  Patents  will  please  apply  the 
accompanying  fee  as  indicated  above. 
SEND  PATENT  TO  Wm  W  Deane 

A.  G.  Du  Bois,  Asso.  Attorney 

#80C^H.  Street,  N.  W.  Washington,  D.  C. 

2—191 

Serial  No.   504,858. 
ISSUE  DIVISION 

All    communications    should    be 
addressed  to  "The  Commissioner  of 
Patents,  Washington,  D.  C." 

DEPARTMENT  OF  THE  INTERIOR 
J.  H.      UNITED  STATES  PATENT  OFFICE, 

WASHINGTON,  D.  C.  May  5,  1910. 
Edwin  C.  Wallace, 
c/o  Wm.  W.  Deane, 
800  H  St., 

Washington,  D.  C. 
PATENT  WILL  ISSUE 
May  31 
1910 
Sir: 
You  are  informed  that  the  final  fee  of  TWENTY 
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DOLLARS  has  been  received  in  your  application  for 
Improvement   in  Composite   Pavements 
Date  of  receipt  May  5,  1910 

Very   respectfully, 

E.  B.  Moore 
Commissioner  of  Patents. 

2—421 
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1.  Application  1  papers.  O  K 
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Amendt   E   Feb.    5   - 

F.  "     19 
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19. 
20. 

TITLE: 

Composite  Pavement 

2 — Claims 
[Endorsed]  : 

No.  F-l-Eq  Warren  Bros  Co.  vs.  Thompson  Plffs 
EXHIBIT  No.  6  Filed  Nov  8  1921  CHAS.  N.  WIL- 
LIAMS, Clerk  By  W  U  Handy  Deputy  Clerk. 

U.  S.  PATENT  OFFICE,  COPY  MADE  JUL  25 

1910 

Copies  to  G.C.W.;  J.M.H.;  W.E.H. 

926  California  Bldg., 

Los  Angeles,  California 

November  9,  1920. 
Thompson  Bros. : 

Claude  M.  Thompson, 

Eugene  O.  Thompson, 

O.  M.  Thompson. 
Fresno.  California. 
Gentlemen  :- 

You  are  hereby  notified  that  construction  according 
to  Fresno  County  specifications,  asphalt  wearing  sur- 
face, type  A,  will  infringe  our  U.  S.  Letters  Patent 
No.  959,976,  issued  May  31,  1910. 

We  are  also  advising  the  Board  of  Supervisors  of 

Fresno  County,  with  whom  you  entered  into  a  contract, 

dated  November  5,  1920,  for  work  to  be  done  under 

the  above  specifications,  of  the  facts  above  stated. 

Yours  very  truly, 

WARREN  BROTHERS  COMPANY, 
By  W  E  Hacker 

CaHfornia  Manager 
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Nov.  10,  1920.    4  p.m. 

I  hereby  certify  that  I  have  this  date  mailed  by  re.e;is- 

letter 
tered   mail    the   original    of   the   present    enclosure   to 

Thompson  Brothers,  Fresno,  California. 

Lee  Shirar 

Copies  to  G.C.W.;  J.M.H.;  W.E.H. 

926  California  Bldg., 
Los  Angeles,  California 
November  9,  1920. 
Mr.  T.  B.  Hill, 
c/o  J.  B.  Hill  &  Company, 
H  Street, 
Fresno.  California 
Dear  Sir:- 

You  are  hereby  notified  that  construction  according 
to  Fresno  County  specifications,  asphalt  wearing  sur- 
face, type  A,  will  infringe  our  U.  S.  Letters  Patent 
No.  959,976,  issued  May  31,  1910. 

We  are  also  so  advising  the  Board  of  Supervisors  of 
Fresno  County,  and  Thompson  Bros.,  who  have  entered 
into  a  contract,  of  date  of  November  5,  1920,  for  the 
performance  of  work  under  the  above  specifications, 
and  in  connection  with  which  contract  bonds  for  faith- 
ful performance  and  for  the  security  of  materialmen, 
laborers,  and  others,  were  given,  upon  which  bonds  you 
and  Mr.  H.  E.  Vogel  are  sureties. 
Yours  very  truly, 

WARREN  BROTHERS  COMPANY, 
By  W  E  Hacker 

California  Manager 
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Nov.  10,  1920.  4  p.m. 

I  hereby  certify  that  I  have  this  date  mailed  by  regis- 

letter 
tered  mail  the  original  of  the  present  enclosure  to  Mr. 

J.  B.  Hill,  c/o  J.  B.  Hill  &  Company,  H  Street,  Fresno, 

California. 

*    Lee  Shirar 

Copies  to  G.C.W.;  J.M.H.;  W.E.H. 

926  California  Bldg., 
Los  Angeles,  California 
November  9,  1920. 
Mr.  H.  E.  Vogel, 
Rural  Route  K, 
Fresno,  California 
Dear  Sir:- 

You  are  hereby  notified  that  construction  according 
to  Fresno  County  specifications,  asphalt  wearing  sur- 
face, type  A,  will  infringe  our  U.  S.  Letters  Patent 
No.  959,976,  issued  May  31,  1910. 

We  are  also  so  advising  the  Board  of  Supervisors 
of   Fresno   County,   and   Thompson   Bros.,   who   have 
entered  into  a  contract,  of  date  of  November  5,  1920, 
for  the  performance  of  work  under  the  above  specifica- 
tions, and  in  connection  with  which  contract  bonds  for 
faithful  performance  and  for  the  security  of  material- 
men,  laborers,   and   others,    were   given,    upon   which 
bonds  you  and  Mr.  J.  B.  Hill  are  sureties. 
Yours  very  truly, 
WARREN  BROTHERS  COMPANY, 
By  W  E  Hacker 

California  Manager 
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Nov.  10,  1920.    4  p.m. 

I  hereby  certify  that  I  have  this  date  mailed  by  regis- 

letter 
tered  mail  the  original  of  the  present  cncloGuro  to  Mr. 
H.  E.  Vogel,  Rural  Route  K,  Fresno,  California. 

Lee  Shirar 
Copies  to  G.CW.;  J.M.H.;  W.E.H. 

926  California  Bldg., 
Los  Angeles,  California 
November  9,  1920. 
To  the  Honorable  Board  of  Supervisors 
of  Fresno  County, 
Fresno.  California. 
Gentlemen  :- 

You  are  hereby  notified  that  construction  according 
to  Fresno  County  specifications,  asphalt  wearing  sur- 
face, type  A,  will  infringe  our  U.  S.  Letters  Patent 
No.  959,976,  issued  May  31,  1910. 

We  art  also  advising  Thompson  Bros.,  contractors, 
with   whom  you   entered   into  a   contract   of   date   of 
November  5,  1920,  for  the  performance  of  work  under 
the  above  specifications,  of  the  facts  above  stated. 
Yours  very  truly, 
WARREN  BROTHERS  COMPANY, 
By  W  E  Hacker 

California  Manager 

Nov.  10,  1920.    4  p.m. 

I  hereby  certify  that  I  have  this  date  mailed  by  regis- 

letter 
tered  mail  the  original  of  the  present  cncloQuro  to  The 
Honorable   Board  of   Supervisors   of   Fresno   County, 

Fresno,  California. 

Lee  Shirar 

[Endorsed]  :      No.    F-l-Eq      Warren    Bros    Co    vs. 

Thompson    Plfifs  EXHIBIT  No.  7    Filed  Nov  8  1921 

CHAS.   N.   WILLIAMS,   Clerk     BY   W  U.   Handy 

Deputy  Clerk 
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To  8-31 

1910     1912 

1921 

121,760 

Total 

Alabama 

486,77.^ 

Arizona 

161,988 

707,698 

Arkansas 

275,981 

518,362 

California 

676,057 

3,506,440 

Colorado 

93,018 

93,018 

Connecticut 

1,243,786 

Georgia 

1 

100,913 

Idaho 

168,944 

168,944 

Iowa 

83,546 

731,693 

Kansas 

5,840 

32,217 

Kentucky 

51,571 

Louisiana 

58,862 

489,268 

Massachusetts         874     28,701 

274,573 

1,186,541 

Michigan 

30,832 

Minnesota 

160,285 

411,045 

Missouri 

110,027 

317,291 

Montana 

5,957 

17,251 

Nebraska 

195,186 

New  Hampshire 

78,989 

New  Jersey- 

277,669 

1,006,524 

New  Mexico                                     [ 

32,014 

133,329 

Nevada 

65,222 

New  York 

133,901 

915,941 

No.  Carolina 

308,115 

640,264 

No.  Dakota 

79,901 

329,619 

Ohio 

41,215 

312,890 

Oklahoma 

177,237 

Oregon 

116,229 

307,662 

Pennsylvania 

12,405 

Rhode  Island 

308 

'^7M^ 

South  Carolina 

Ay    r"  r\-t 
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Showing  total  yardage  of  pavement  laid  under 
License  of  Patents  owned  by  Warren  Bros.  Company 
1910  to  Aug.  31,  1921  inclusive. 

Column  1  -  Year  Laid 

'*       2  -  Yardage  laid  in  accordance  with  F.J.W. 

Patent  727505 
u      3_       ..  «.     u  u  ..    E.C.W. 

959976 
"       4  -  Total  both  kinds 

"       5  -  Percentage     which     yardage     laid     under 
E.  C.  W.  Patent  959976  bears  to  total  yardage. 


1 

2 

3 

4 

5 

1910 

3,046,402 

874 

3,047,276 

0.3 

1912 

4,801,900 

28,701 

4,830,601 

0.6 

1913 

5,064,818 

16,250 

5,081,068 

0.3 

1914 

4,122,646 

82,297 

4,204,943 

1.9 

1915 

4,196,968 

298,425 

4,495,393 

6.6 

1916 

4,700,109 

819,656 

5,519,765 

14.8 

1917 

3,689,403 

1,529,770 

5,219,173 

29.3 

1918 

3,267,087 

1,532,696 

4,799,783 

31.9 

1919 

4,446,035 

3,021,296 

7,467,331 

40.4 

1920 

5,017,512 

6,242,135 

11,259,647 

55.2 

1921 

937,628 

4,436,502 

5,374,130 

82.5 

Totals  43,290,508     18,008,602     61,299,110    29.0 

[Endorsed]  :  No.  F-l-Eq  Warren  Bros  Co  vs. 
Thompson  Plffs  EXHIBIT  No.  8  Filed  Nov.  8  1921 
CHAS.  N.  WILLIAMS,  Clerk  BY  W  U.  Handy 
Deputy  Clerk 


486 


Warren  Brothers  Company  vs. 


Blackstone  Ave,  Fresno  California  Photograph 
taken  by  G  H  Perkins  Oct.  30  1921  Photograph  shows 
the  southern  end  of  the  pavement  laid  by  Thompson 
Brothers  January  7th  and  8th  1921  for  the  County  of 
Fresno,  under  Type  A  Specifications.  This  work  being 
part  of  Route  5,   Section  A — 

Note — the  ruts  caused  by  traffic — 

No.  F-l-Eq  Warren  Bros  vs  Thompson  Plffs 
EXHIBIT  No.  9  CHAS.  N.  WILLIAMS,  Clerk  By 
W.  U.  Handy  Deputy  Clerk 
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L-068 
Enlarged  Photo  of  sample  from  Blackstone  Ave  on 
East  Side,  287,  3  ft  north  of  South  County  Line 
Pavement  laid  by  Thompson  Bros — under  Type  A 
specifications  Pavement  laid  January  7  1921  Sample 
cut  January  8  1921  #20 

E  No.  F-l-Eq  Warren  Bros  vs  Thompson  Plfifs 
EXHIBIT  No.  20  Filed  Nov.  9  1921  CHAS.  N. 
\\TLLIAMS,  Clerk    By  W  U  Handy  Deputy  Clerk 


488 


U'arrcii  Brothers  Company  vs. 


Blackstone  Ave,  Fresno  California  Photograph 
taken  by  J  S  Burdge  Oct  30  1921  Looking  South  to- 
ward City  of  Fresno  from  Hedges  Ave.  (a)  The  fore- 
ground to  the  2  ft  rule  (lying  crosswise  of  the  road) 
was  laid  under  Type  "B"  Specifications  under  license 
of  W^allace  Patent  959976     (b)   The  background  be- 
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yond  the  rule,  and  to  right  of  the  joint  in  center  of  the 
roadway  is  Warrenite  Bitulithic  laid  for  the  City  of 
Fresno,  under  license  of  Wallace  patent  959976  (c) 
The  background  beyond  the  rule  and  to  left  of  the 
joint  in  center  of  the  roadway  is  Part  of  Route  5  Sec- 
tion A  laid  by  Thompson  Bros  for  County  of  Fresno 
under  Type  A  Specifications.  #21 

No  F-l-Eq  Warren  Bros  v  Thompson  Plfifs  EX- 
HIBIT No.  21  Filed  Nov.  9  1921  CHAS.  N.  WIL- 
LIAMS, Clerk    By  W  U.  Handy  Deputy  Clerk 


No.  F-l-Eq  Warren  Bros  vs.  Thompson  Plff  EX- 
HIBIT No.  22  Filed  Nov.  9,  1921  CHAS.  N.  WTL- 
LIAMS,  Clerk  By  W.  U.  Handy,  Deputy  Clerk 
Fresno,  Co.  Calif  Jan  7"  1921  Blackstone  Ave.  part 
of  Route  5,  Sec.  A  Fresno  Co.  Highways  showing 
Binder  Type  A  after  being  rolled  with  10  ton  roller 
#22 


Warren  B>'othei's  Company  vs. 


Fresno  Co.  Calif.  Jan.  8"  1921  Blackstone  Ave.  part 
of  Route  5,  Sec.  A,  Fresno  Co.  Highways.  Near 
Hedges  Ave.  Finishing  Course  (Type  A)  after  being 
rolled  shov^ing  bright  spots  where  stones  in  the  Binder 
Course  are  just  barely  covered.     #23 

No.  F-l-Eq  Warren  Bros  vs  Thompson  Plffs  EX- 
HIBIT No  23  Filed  Nov  9  1921  CHAS.  N.  WIL- 
LIAMS, Clerk    By  W.  U.  Handy  Deputy  Clerk 
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Fresno  Co.  Calif  Jan  7"  1921  Blackstone  Ave.  part 
of  Route  5,  Sect.  A.  Fresno  Co.  Highways.  Finish- 
ing course  rolled  showing  stone  in  Binder  (Type  A.) 
#24 

No.  F-l-Eq  Warren  Bros  vs  Thompson  Plfifs  EX- 
HIBIT No  24  Filed  Nov.  9,  1921  CHAS.  N.  WIL- 
LIAMS, Clerk    By  W.  U.  Handy  Deputy  Clerk 


492 


Warycii  Brothers  Comfxniy  vs. 


Fresno  Co.  Calif.  Jan  8"  1921  Blackstone  Ave.  at 
Hedges  Ave.  at  Hedges  Ave.  part  of  Route  5,  Sec  A, 
of  Fresno  County  i  Highways  showing  finishing  course 
rolled.     (Type  A)  #25 

No.  F-l-Eq.  Warren  Bros  vs.  Thompson  Plfifs 
EXHIBIT  No.  25  Filed  Nov  9  1921  CHAS.  N. 
WILLIAMS,  Clerk    By  W.  U.  Handy  Deputy  Clerk 
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No.  F-l-Eq  Warren  Bros  vs.  Thompson  Plffs 
EXHIBIT  No.  26  Filed  Nov  9  1921  CHAS.  N. 
WILLIAMS,  Clerk     By  W.  U.  Handy  Deputy  Clerk 

Fresno  Co.  Calif  Jan  8"  1921  Blackstone  Ave.  part 
of  Route  5,  Sec.  A,  Fresno  Co.  Highways.  Looking 
South  near  Hedges  Ave.  Showing  Binder  Surfacing 
Courses  (Type  A.)  after  rolling.     #26 


494 


IVai'i'cii  Brothers  Company  vs. 


Fresno.  Co.  Calif  1/7/21  4  P.  M.  County  work 
being  laid  on  Blackstone  Ave  (Part  of  Route  5  Sec.  A) 
by  Thompson  Bros.  Co  Looking  south.  Showing 
voids  in  coarse  mix  after  rolling  at  time  fine  mix  ap- 
plies "Type  A"  #  36  B 

No.  F-l-Eq  Warren  Bros  vs.  Thompson  Plfifs 
EXHIBIT  No.  36  Filed  Nov.  9  1921  CHAS.  N. 
WILLIAMS,  Clerk    By  W  U.  Handy  Deputy  Clerk 
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Fresno  Co.  Calif  1/7/21  2/15  P.  M.  Showing 
County  work.  Looking  S  near  bridge  at  county  line. 
Placing  'fine  on  coarse  mix  after  rolling  coarse  mix 
\y2"  surface  on  3^''  A  C  base  Part  of  Route  5  Sec. 
A.     (Blackstone  Ave)     B  "Type  A"     #2>7 

No.  F-l-Eq.  Warren  Bros  vs  Thompson  'Plfifs 
EXHIBIT  No.  Z7  Filed  Nov  9  1921  CHAS.  N. 
WILLIAMS,  Clerk    By  W.  U.  Handy  Deputy  Clerk 


496 


IVarrci!  BrofJicrs  Comf>a}iy  z/s. 


Fresno  Co.  Calif  1/7/21  2/30  P.  M.  Showing 
Count)'  work  on  part  of  Route  5  Sec.  A  (Blackstone 
Ave.)  Looking  X.  from  near  bridge  at  S.  end  of 
work.  10  ton  roller  on  coarse  mix  and  men  spread- 
ing fine  mix  on  the  coarse  that  has  been  rolled.  1^'' 
surface  on  3>4''  A.  C.  base  "Type  A"  #38  B 

No.  F-l-Eq  Warren  Bros  vs.  Thompson  No.  38 
Filed  Nov  9  1921  Plfifs  EXHIBIT  CHAS.  N.  WIL- 
LIAMS, Clerk    By  W  U.  Handy  Deputy  Clerk 
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Fresno  Co.  Calif  1/7/21     3/1 
on   part   of    Route    5,    Section 
Looking  S.  tov/ard  bridge  at  S. 
spotted  appearance  of 'finished 
close  to  the  surface.    "Type  A." 

No.  F-l-Eq  Warren  Bros 
EXHIBIT  No.  39  Filed  Nov 
WILLIAMS,  Clerk    By  \V.  U. 


5  P.  M.    *  County  work 

A.    (Blackstone    Ave) 
end  of  work  showing 

work  where  rock  lays 
#39 

vs.    Thompson     Plffs 
9    1921      CHAS.     N. 

Handy  Deputy  Clerk 
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Warren  Brothers  Company  vs. 


Fresno  Co.  Calif  1/8/21  —  A.  M.  Looking  S.  E. 
on  County  work  on  part  of  Route  5  Sec  A. — Photo 
shows  finished  pavement.  All  rocks  nearest  surface 
easily  located  by  shiny  spotted  appearance  as  shown  in 
picture.     "Type  A."     #40 

No  F-l-Eq  Warren  Bros  v  Thompson  Plffs  EX- 
HIBIT No.  40  Filed  Nov  9  1921  CHAS.  N.  WIL- 
LIAMS, Clerk    By  W  U.  Handy  Deputy  Clerk 


C.  M.  Thompson  et  al. 
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Fresno  Co.  Calif  1/8/21  A.  M.  Looking  S.  on 
county  work  on  part  of  Route  5  Sec  A.  (Blackstone 
Ave)  showing  10  ton  roller  at  work  on  finished  surface 
&  Coarse  mix — Note  voids  in  coarse  mix.  Also  some 
unrolled  coarse  mix.     "Type  A"  #41 

No.  F-l-Eq  Warren  Bros  vs.  Thompson  Plffs 
EXHIBIT  No.  41  Filed  Nov  9  1921  CHAS.  N. 
WILLIAMS,  Clerk    By  W.  U.  Handy  Deputy  Clerk 
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[Title  of  Court  and  Cause.] 

Messrs.  Paul  S.  Honberger  of  Los  Angeles,  Cal., 
and  J.  M.  Head  of  Boston,  Mass.,  and  O.  L.  Evarts 
of  Fresno,  Cal,  attorneys  for  Plaintiff. 

Messrs.  Lyon  &  Lyon  of  Los  Angeles,  Cal.,  Special 
Patent  Counsel  and  Bertrand  W.  Gearhart,  District 
Attorney  and  Ray  C.  Wakefield,  Deputy  District  At- 
torney of  Fresno  County,  Attorneys  for  Defendants. 

MEMORANDUM  OPINION. 

Bledsoe,  District  Judge:-  In  this  case,  I  have  given 
very  careful  study  to  the  numerous  and  rather  lengthy 
briefs  filed  by  respective  counsel  herein.  So  also,  I 
have  endeavored  to  familiarize  myself  with  the  prior 
art  involved  in  the  paving  business.  The  patent  sued 
upon  No.  959976  in  view  of  the  prior  art  and  particu- 
larly in  view  of  the  prior  art  as  exhibited  by  patent 
No.  727505,  granted  May  5,  1903,  is  to  be  rather  nar- 
rowly construed.  In  other  words,  within  the  limita- 
tions then  existing,  there  was  not  much  left  for  the 
patentee  to  patent  and  this  is  peculiarly  apposite  in 
view  of  the  specifications  in  patent  No.  727505  to  the 
effect  that  the  pavement  therein  provided  for  "may  be 
covered,  if  desired,  with  relatively  thin  surfacing  of 
clear  asphalt-cement  or  an  asphalt  or  bituminous  com- 
position of  any  desired  nature.  In  some  instances 
there  may  be  rolled  into  this  thin  surfacing  while  it  is 
yet  soft  sufficient  sand,  gravel,  or  fine  stone  to  prevent 
its  displacement  by  traffic." 

The  first  claim  of  plaintiff's  patent  being  for  a  proc- 
ess, in  the  light  of  the  specifications  and  in  the  light  of 
the  claim  itself,  must  be  read  as  a  claim  for  a  pave- 
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merit  consisting  of  an  upper  layer  laid  upon  a  lower 
layer  without  any  intermediate  compression  of  the 
lower  layer.  Obviously,  this  claim  was  not  infringed 
by  defendant's  structure  unless  it  may  be  said  by  the 
court  that  the  laying  of  the  upper  layer  of  defendants' 
pavement  after  the  preliminary  rolling  with  the  twelve 
ton  roller,  was  merely  the  substantial  equivalent  of  the 
laying  of  the  pavement  without  any  preliminary  rolling 
of  the  first  course  at  all.  This,  the  court,  from  an  in- 
spection of  the  pavement  laid,  no  less  than  from  a 
consideration  of  the  process  actually  followed,  cannot 
find  to  be  the  fact. 

The  second  claim  of  the  plaintifif's  patent,  is  for  a 
product.  Read  in  the  light  of  the  specifications  it  is 
for  a  product  laid  in  pursuance  of  the  process  indi- 
cated in  the  patent.  I  understand  the  law  to  be,  how- 
ever, that  a  product  having  definite  characteristics  by 
which  it  may  be  identified  and  which  distinguish  it 
from  the  process  by  which  it  was  produced,  may  be 
properly  described  by  such  characteristics  and  when  so 
claimed  and  described,  the  claim  will  not  be  limited  to 
the  process  specified.  Walker  on  Patents,  Sec.  106. 
Construed  in  the  light  of  this  principle,  I  am  persuaded 
that  the  second  claim  is  not  to  be  limited  by  the  pre- 
cise process  specified  in  the  patent.  It  does,  however, 
specify  a  product  or  payment  composed  of  two  courses, 
the  upper  course  disposed  on  the  lower  course,  and 
made  up  of  finely  divided  mineral  matter  mixed  with 
sufficient  bituminous  binding  material  to  thoroughly 
coat  all  of  the  particles  "and  blended  with  the  coarse 
mixture  at  the  top  of  the  mass."  Construed  in  the 
light  of  the  specifications,  as  the  court  should  construe 
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any  claim  of  a  patent,  (Walker  on  Patents,  Sec.  182) 
the  requirement  that  the  upper  course  shall  be 
"blended"  with  the  lower  course,  is  to  be  read  in  the 
light  of  the  specification  that  the  two  courses  were  to 
be  laid  one  upon  the  other  without  any  intermediate 
rolling.  In  truth  and  in  fact,  in  this  wise  only  could 
there  be  a  composite  blended  course. 

I  am  persuaded  from  a  consideration  of  all  of  the 
facts  involved,  including  an  inspection  of  the  pavement 
produced  by  the  defendants,  that  the  two  courses  of 
the  Davement  produced  by  them  were  and  are  not 
blended  within  the  meaning  of  that  term  as  used  in 
plaintiff's  patent.  In  my  judgment,  therefore,  there 
is  no  infringement  of  plaintiff's  patent  shown  by  the 
product  of  defendants.  The  specifications  employed 
by  the  defendants  do  not  infringe  the  first  claim  of 
the  patent  for  the  reasons  heretofore  suggested. 

The  real  contention  of  plaintiff  seems  to  be  that  its 
patent  is  infringed  if  an  upper  course  of  a  pavement 
be  laid  upon  a  lower  course  of  the  same  while  the  lower 
course  is  yet  in  a  hot  or  plastic  condition,  irrespective 
of  whether  it  is  rolled  intermediately  or  not.  In  view 
of  the  prior  art  I  cannot  conclude  that  plaintiff  is  en- 
titled to  have  its  patent  thus  construed,  because  the 
patent  No.  727505  issued  to  Warren  in  1903  and  which 
expired  before  defendants'  structure  was  produced,  as 
hereinbefore  referred  to,  indicated  the  laying  of  a 
"bituminous  composition  of  any  desired  nature"  upon 
an  undercourse  and  the  rolling  into  this  "while  it  is 
yet  soft"  of  sand,  gravel  or  fine  stone.  This  contribu- 
tion to  the  art,   in  my  judgment,   negatives  now  the 
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broad  claim  which  plaintiff  seeks  to  have  injected  into 
his  patent. 

The  usual  decree  of  dismissal  will  be  entered. 
May  29,  1  9  2  2  . 

[Endorsed]  :     Filed  May  29,   1922.     Chas.  N.  Wil- 
liams, Clerk.     By  Douglas  Van  Dyke,  Deputy. 


[Title  of  Court  and  Cause.] 

Messrs.  Paul  S.  Honberger  of  Los  Angeles,  Cal.,  and 
J.  M.  Head  of  Boston,  Mass.,  and  O.  L.  Evarts  of 
Fresno,  Cal.,  attorneys  for  plaintiff. 

Messrs.  Lyon  &  Lyon  of  Los  Angeles,  Cal.,  Spe- 
cial Patent  Counsel  and  Bertrand  W.  Gearhart,  Dis- 
trict Attorney  and  Ray  C.  Wakefield,  Deputy  District 
Attorney  of  Fresno  County,  Attorneys  for  Defendants. 

MEMORANDUM  OPINION. 

Bledsoe,  District  Judge:-  Pursuant  to  the  opinion 
of  the  court  filed  herein  on  the  29th  day  of  May  and  in 
accordance  with  the  usual  practice  obtaining,  a  decree 
of  dismissal  based  upon  non-infringement  by  defend- 
ants was  prepared  by  the  clerk  and  submitted  to  the 
court  for  its  signature  and  being  filed  was  duly  en- 
tered. It  is  simple  in  form  and  merely  orders,  ad- 
judges and  decrees  that  the  above  entitled  cause  "be 
and  the  same  is  dismissed  with  costs  in  favor  of  De- 
fendant   taxed    at    dollars."       An     informal 

motion  has  been  made  that  this  decree  be  vacated  and 
that  a  decree  ordering,  adjudging  and  decreeing  plain- 
tiff's patent  to  be  valid  and  not  anticipated  be  entered 
as  a  part  of  the  decree  of  dismissal. 
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Defendants,  in  their  answer,  among  other  defenses, 
asserted  the  invalidity  of  plaintiff's  patent.  Evidence 
relevant  to  that  issue  was  introduced  by  both  parties. 
If  the  court  had  been  impressed  with  any  want  of 
validity  on  the  part  of  plaintiff's  patent,  it  would  have 
so  found  and  caused  its  decree  to  be  entered  accord- 
ingly. It  was  my  judgment,  however,  that  the  pre- 
sumption of  validity  inherently  attaching  to  the  patent 
was  in  no  sense  overcome.  In  the  absence  of  an  ad- 
verse finding,  that  presumption  still  continues  and 
plaintiff  really  needs  no  judgment  or  decree  buttressing 
or  adding  to  the  presumed  validity  of  the  grant  from 
the  government.  Assuming  its  validity,  therefore,  and 
giving  to  it,  as  such,  the  construction  to  which  it  was 
entitled,  the  court  found  and  held  that  it  had  in  no  wise 
been  infringed  by  defendants'  process  or  product.  This 
being  the  thing  really  decided  by  the  court,  this,  there- 
fore, was  obviously  the  thing  to  be  decreed  by  the 
court.  In  so  doing,  the  court  feels  that  it  was  acting 
in  accordance  with  established  procedure. 

Certain  precedents  have  been  cited  where  the  validity 
of  the  patent  in  issue  has  been  favorably  passed  upon 
and  adjudged  by  the  court,  although  judgment  went 
for  the  defendant  because  of  non-infringement.  Judge 
Trippet  of  this  court,  however,  is  of  the  belief  that 
under  the  circumstances  here  obtaining,  the  decree 
should  be  based  upon  noninfringement  and  without 
especially  decreeing  the  validity  of  the  patent.  The 
reason  for  his  conclusion  is  that  otherwise  possibly  a 
strong  plea  for  the  issuance  of  an  injunction  in  ad- 
vance of  trial,  based  upon  a  judicially  decreed  validity 
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of  the  patent,  might  be  made  and  that  it  would  be  un- 
wise to  make  that  possible  as  the  result  of  a  case  where 
the  decree  of  the  court,  favorable  to  the  patent,  might 
go  unchallenged  through  defendant's  disinclination  to 
appeal  in  a  case,  as  to  him,  entirely  moot  in  its  nature. 
Along  the  same  lines.  Walker  on  Patents,  5th  Ed.  Sec. 
649  says: 

"Where    more    than    one    of    those    defenses    is 
strongly  supported  in  the  record,  it  is  proper  for 
the  court  to  confine  the  decision  to  any   one  of 
them  that  is  judicially  found  to  be  sound.     Where 
the  defense  of  noninfringement  is  thus  found,  it 
is  proper  and  g-enerally  preferable  to  select  that 
defense  as  the  one  upon  which  to  base  the  decision 
for  the  defendant.     The  reason   for  this  prefer- 
ence, is  the  consideration  that  the  question  of  the 
validity  of  a  patent  ought  not  to  be  adjudicated  in 
the  affirmative,  in  a  case  where  the  defendant,  by 
reason  of  noninfringement  thereof,  has  no   ade- 
quate  motive   to   hunt   upon   and   lay   before   the 
court,  all  the  facts  which  relate  to  that  question." 
The  propriety  of  the  proposed  decree  being  at  best  a 
doubtful  matter,  I  am  disposed  to  follow  the  sugges- 
tion of  my  colleague  and  the  authority  of  the  text  book 
referred  to. 

The  motion  therefore  is  denied. 
Tuly  5,  1922. 

[Endorsed]:      FILED    JUL    5    1902      CHAS.    N. 
WILLIAMS,  Cerk    By  Douglas  Van  Dyke,  Deputy 
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[Title  of  Court  and  Cause.] 

PETITION   FOR  APPEAL. 

The  plaintiff,  being  aggrieved  by  the  decree  dismiss- 
ing the  bill  of  complaint  herein  entered  by  this  Court 
on  or  about  June  1,  1922,  hereby  appeals  from  said 
decree  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  prays  that  this  appeal  may 
be  allowed  and  that  a  citation  may  be  issued  directed 
to  the  defendants,  commanding  them  to  appear  before 
said  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  do  and  receive  what  may  appertain 
to  justice  to  be  done  in  the  premises;  and  that  a  tran- 
script of  the  record,  proceedings,  evidence  and  opinion 
in  said  cause,  duly  authenticated,  may  be  sent  to  said 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit;  and  that  the  said  decree  of  this  Court  be  re- 
versed, and  such  decree  made  as  to  said  United  States 
Circuit  Court  of  Appeals  shall  seem  meet  and  just. 
WARREN  BROTHERS  COMPANY, 

By  J  M  Head,  O  L  Everts  &  Paul  S.  Honberger 
Solicitors. 

[Endorsed]:     FILED   NOV.  23   1922    CHAS.   N. 
WILLIAMS,  Clerk     By  R  S  Zimmerman  Deputy 


[Title  of  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL. 
In  the  above  entitled  cause  the  defendants  having 
filed  their  petition  for  an  order  allowing  an  appeal 
from  a  decree  dismissing  the  bill  of  complaint  herein 
entered  by  this  court  on  or  about  June  1,  1922,  to- 
gether with  assignments  of  error: 
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Now  upon  motion  of  Messrs.  J.  M.  Head,  O.  L. 
Everts,  and  Paul  S.  Honberger,  solicitors  for  plaintiff, 
it  is  ordered  that  said  appeal  be  and  hereby  is  allowed 
to  plaintiff,  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  said  decree  dismiss- 
ing the  bill  of  complaint  herein,  entered  by  this  court 
on  or  about  June  1,  1922,  and  that  the  amount  of  plain- 
tiff's bond  on  said  appeal  be,  and  the  same  is  hereby, 
fixed  at  the  sum  of  Two  hundred  and  fifty  dollars 
($250.) 

IT  IS  FURTHER  ORDERED,  that  upon  the  filing 
of  such  security  a  certified  transcript  of  the  record  and 
proceedings  herein  be  forthwith  transmitted  to  the  said 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  accordance  with  the  rules  in  equity  by  the 
Supreme  Court  of  the  United  States  promulgated,  and 
in  accordance  with  the  statutes  made  and  provided,  to- 
gether with  the  exhibits  on  file  in  this  case  or  duly 
certified  copies  thereof. 

Dated  November  23rd  1922. 

Bledsoe 
Judge. 

[Endorsed]:  FILED  NOV  23  1922  CHAS.  N. 
WILLIAMS,  Clerk    By  R  S  Zimmerman  Deputy 


[Title  of  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS. 

Now  comes  the  plaintiff  and  says  that  in  the  final 
decree  entered  in  this  case  on  or  about  June  1,  1922, 
there  is  believed  to  be  manifest  error,  and  for  errors 
it  assigns  the  following:- 
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1.  The  court  erred  in  holding  the  patent  in  suit  to 
Wallace  No.  959,976  not  infringed. 

2.  The  court  erred  in  not  holding  said  Wallace 
patent  to  have  been  infringed  by  the  defendants  and 
each  of  them. 

3.  The  court  erred  in  failing  to  include  in  said  de- 
cree the  holding  that  said  Wallace  patent  is  valid  as 
stated  in  the  court's  opinion. 

4.  The  court  erred  in  refusing  to  order  an  injunc- 
tion and  accounting  of  profits  and  damages  under  said 
patent  against  the  defendants  and  each  of  them. 

5.  The  court  erred  in  ordering  that  the  bill  of  com- 
plaint be  dismissed. 

6.  The  court  erred  in  ordering  that  the  defendants 
recover  costs. 

7.  The  court  erred  in  not  holding  that  the  plaintiff 
recover  costs. 

8.  The  court  erred  in  holding  that  said  Wallace 
patent  "is  to  be  rather  narrowly  construed." 

9.  The  court  erred  in  holding  that  in  view  of  patent 
727,505  and  other  prior  art,  "there  was  not  much  left 
for  the  patentee  (Wallace)  to  patent." 

10.  The  court  erred  in  holding  that  the  second 
claim  of  said  Wallace  patent  is  limited  to  a  pavement 
in  which  the  two  courses  are  "laid  one  upon  the  other 
without  any  intermediate  rolling." 

11.  The  court  erred  in  holding  that  a  "composite 
blended  course"  could  only  be  produced  where  two 
layers  were  laid  "one  upon  the  other  without  any 
intermediate  rolling." 

12.  The  court  erred  in  holding  that  the  two  courses 
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of  the  pavement  laid  by  the  defendants  were  not 
blended,  within  the  meaning  of  that  term  as  used  in 
said  Wallace  patent. 

13.  The  court  erred  in  holding-  that  said  Wallace 
patent  cannot  cover  a  pavement  in  which  an  upper 
course  is  laid  upon  a  lower  course  while  the  lower 
course  is  yet  in  a  hot  or  plastic  condition,  if  there  be 
anv  intermediate  rolling  of  the  lower  course. 

14.  The  court  erred  in  holding  that  the  prior  art, 
and  particularly  Warren  patent  727,505,  compelled  the 
narrow  construction  of  the  claims  of  said  patent  to 
Wallace  adopted  by  the  court. 

WHEREFORE  the  plaintiff  prays  that  said  decree 
be  reversed  with  instructions  to  enter  a  decree  order- 
ing an  injunction  and  accounting,  with  costs  to  the 
plaintiff. 

WARREN  BROTHERS  COMPANY, 

By  J  M.  Head,  O.  L.  Everts  &  Paul  S.  Honberger 
Solicitors. 
[Endorsed]:     FILED   NOV  23   1922     CHAS.   N. 
WILLIAMS,  Clerk    By  R  S  Zimmerman  Deputy 


[Title  of  Court  and  Cause.] 

BOND  ON  APPEAL. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  the  United  States  Fidelity  and  Guaranty  Com- 
pany, a  corporation  of  the  state  of  Maryland  duly 
authorized  to  transact  surety  business  in  the  state  of 
California  is  held  and  firmly  bound  unto  C.  M.  Thomp- 
son, O.  M.  Thompson,  E.  O.  Thompson,  co-partners 
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doing  business  under  the  firm  name  of  Thompson 
Brothers,  H.  B.  Vogel,  J.  B.  Hill,  and  the  County  of 
Fresno,  a  body  politic  and  corporate  of  the  state  of 
California,  defendants  in  the  above  entitled  suit,  in  the 
penal  sum  of  Two  hundred  fifty  dollars  ($250)  to  be 
paid  to  said  defendants,  their  heirs  and  assigns,  which 
payment  well  and  truly  to  be  made  the  United  States 
Fidelity  and  Guaranty  Company  binds  itself,  its  suc- 
cessors and  assigns,  firmly  by  these  presents. 

Sealed  with  the  corporate  seal  and  dated  this  22nd 
day  of  November,  1922. 

The  condition  of  the  above  obligation  is  such  that 
whereas  the  said  plaintiff,  Warren  Brothers  Company, 
a  corporation,  of  the  above  entitled  suit  is  about  to 
take  an  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  reverse  an  order  or 
decree  made,  rendered,  and  entered  on  the  first  day 
of  June,  1922,  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  South- 
ern Division,  in  the  above  entitled  cause,  by  which  said 
action  was  dismissed  with  costs  to  said  defendants: 

NOW  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  said  Warren  Brothers 
Company,  a  corporation,  shall  prosecute  its  said  ap- 
peal to  effect  an  answer  all  damages  and  costs,  if  they 
shall  fail  to  make  good  their  appeal,  then  this^  obliga- 
tion to  be  void;  otherwise  to  remain  in  full  force  and 
effect. 

IN  WITNESS  WHEREOF,  the  seal  and  signature 
of  said  principal  is  hereunto  afiixed  and  the  corporate 
name  of  said  surety  is  hereto  affixed  and  attested  by 
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its  duly  authorized  attorneys  in  fact  at  Los  Angeles, 
California,  this  22nd  day  of  November,   1922. 

UNITED     STATES     FIDELITY     AND 

GUARANTY  COMPANY, 
By  W.  H.  Schroder  (SEAL) 

Attorney  in  fact. 
WARREN  BROTHERS  COMPANY, 
By  F.  M.  Shallue 

California  Manager. 

STATE  OF  CALIFORNIA         ) 

)SS 
COUNTY  OF  Los  Angeles         ) 

On  this  22nd  day  of  November,  in  the  year  one  thou- 
sand nine  hundred  and  Twenty-two,  before  me,  J.  St. 
Paul  WTiite,  a  Notary  Public  in  and  for  said  County 
and  State,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  W.  H.  Schroder,  known  to 
me  to  be  the  duly  authorized  Attorney-in-fact  of  the 
UNITED  STATES  FIDELITY  AND  GUARANTY 
COMPANY,  and  the  same  person  whose  name  is  sub- 
scribed to  the  within  instrument  as  the  Attorney-in- 
fact  of  said  Company,  and  the  said  W.  H.  Schroder 
duly  acknowledged  to  me  that  he  subscribed  the  name 
of  the  UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY  thereto  as  Surety  and  his  own 
name  as  Attorney-in-fact. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year  in 
this  certificate  first  above  written. 

J  St  Paul  White 
Notary  Public  in  and  for  Los  Angeles  County,  State 
of  California.  (SEAL) 
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Examined  and  recommended  for  approval  as 
provided  in  Rule  29. 

Paul  S.  Honberger 
ATTORNEY. 
I  hereby  approve  the  foregoing  bond. 
Dated  the  23rd  day  of  Nov  1922 

Bledsoe 
Judge 
[Endorsed]:     FILED   NOV  23   1922     CHAS.   N. 
WILLIAMS,  Clerk     By  R  S  Zimmerman  Deputy 

[Title  of  Court  and  Cause.] 

STIPULATION  AS  TO  TRANSCRIPT  OF  REC- 
ORD ON  APPEAL  AND  EXHIBITS. 

The  plaintiif  having  taken  appeal  in  this  suit,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  from  the  Decree  of  Dismissal,  June  1,  1922. 
IT  IS  HEREBY  STIPULATED  AND  AGREED: 
Both  parties  to  this  suit  so  desiring,  the  provisions 
of  Equity  Rules  75,  76  and  77,  excepting  the  second 
paragraph  of  Rule  76,  promulgated  by  the  United 
States  Supreme  Court,  applicable  to  appeals,  are  hereby 
waived;  that  the  testimony  in  this  cause  be  reproduced 
for  the  transcript  in  question  and  answer  form,  to 
preserve  the  exact  form  and  substance  of  the  same; 
that  the  record  on  appeal  in  this  cause  shall  include  a 
true  and  correct  copy  of  the  following  papers  and 
records  in  this  cause  on  file  in  the  office  of  the  Clerk 
of  this  Court,  to-wit: 

Bill  of  Complaint,  with  Exhibits,  1,  2,  3  and  4 
attached  thereto,  together  with  the  following  de- 
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scribed  portions  of  the  contract  and  specifications 
constituting  Exhibit  5  attached  thereto,  to-wit : 
Title  page. 

Pages  3  to  7,  to  the  heading  "Section  3, 
Earth  Work  Grading". 

Pages  14,  15,  15a,  16a,  16b,  16c,  17,  17a. 
Pages  32,  33,  34,  35  and  37. 
Answer. 

Petition  of  County  of  Fresno  for  leave  to  inter- 
vene. 

Petition  that  testimony  of  plaintiff's  expert  wit- 
nesses be  set  forth  in  affidavits,  and  notice  thereof. 
Order  allowing  intervention. 
Order   that   testimony   of    expert   witnesses   be 
filed  in  affidavit  form. 
Petition  that  an  extension  of  time  in  which  to  file  testi- 
mony of  plaintiff's  expert   witnesses   be   granted   and 
notice  thereof. 
Order  granting  extension. 

Stipulation  granting  extension  of  time  for  filing  affi- 
davit of  James  W.  Howard. 

Affidavits  for  plaintiff  of  Edwin  C.  Wallace,  George 
H.  Perkins,  (together  with  Exhibits  A,  B,  C,  D  and  E 
attached  to  Perkins  affidavit),  and  James  W.  Howard. 
Affidavits  for  defendants  of  Elmer  O.  Slater,  Harry 
E.  Ley  den,  and  Chris  P.  Jensen  (together  with  Ex- 
hibits C.  D.  G,  and  H,  attached  to  Jensen  affidavit. 
Stipulation  dated  September  7,  1921,  relating  to  intro- 
duction of  certain  exhibits  and  also  stipulating  certain 
fact. 

Depositions  for  plaintiff  of  Charles  S.   Ashley    (with 
Exhibits  1  and  2  attached  thereto),  Jacob  A.  Courtrade 
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(with   attached    Exhibits    1    and   2),    and   Arthur   A. 

Adams. 

The  reporter's  transcript  of  testimony  and  proceedings 

on  trial,  excepting  and  omitting  therefrom  the  follow- 
ing: 

Omit  page  1,  line  4,  to  page  1  line  16,  and 
insert:  "Mr.  Head  for  plaintiff  read  follow- 
ing statement  of  plaintiff's  case"  (copy  said 
statement). 

Omit  page  1,  line  17,  to  page  4,  line  9  and 
insert:  "It  w^as  stipulated  and  admitted  in 
evidence  that  plaintiff  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  West 
Virginia ;  that  copies  of  United  States  patents 
may  be  introduced  without  certificates;  that 
file  wrapper  of  patent  in  suit,  duly  certified, 
be  admitted  in  evidence,  marked:  'Plaintiff' 
Exhibit  No.  1.'" 

Omit  page  42,  line  24,  to  page  45,  line  3. 
Omit  page  65,  line  6  to  page  66,  line  3. 
Omit  page  68,  line  6,  to  page  6S,  line  15, 
and  insert:  "Patent  No.  691,708  to  Mallette, 
and  No.  683506  To  Mallette  and  Seyboldt, 
offered  and  admitted  as  defendants'  Exhibits 
M-12  and  M-13. 

Omit  page  200,  line  1,  to  page  209,  line  5. 

Plaintiff's  Exhibit     6.     File  wrapper  of  patent  in  suit. 

Plaintiff's  Exhibit     7.     Letters. 

Plaintiff's  Exhibit     8.     Statement  of  yardage. 

Plaintiff's  Exhibit     9.     Photograph. 

Plaintiff's  Exhibit  20.     Photograph. 
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iff's  Exhib 
iff's  Exhib 
iff's  Exhib 
iffs  Exhib 
iff's  Exhib 
Plaintiff's  Exhib 
Plaintiff's  Exhib 
iff's  Exhib 
iff's  Exhib 
Plaintiff's  Exhib 
Plaintiff's  Exhib 
Plaintiff's  Exhib 


Plaint 

Plainti 

Plaint 

Plaint 

Plaint 


Plainti 
Plainti 


t  21.     PhotojT^raph. 
t  22.     Small  photograph, 
t  23.     Picture, 
t  24.     Picture, 
t  25.     Photog^raph. 
t  26.     Photograph, 
t  36.     Picture, 
t  37.     Photograph, 
t  38.     Photograph, 
t  39.     Photograph, 
t  40.     Photograph, 
t  41.     Photograph. 
Plaintiff's    Exhibits    1    to    5    inclusive,    being 
attached  to  the  bill  of  complaint  and  to  be 
printed  therewith,  need  not  be  printed  a  second 
time. 

Cranford  patent  88,139. 
DeSmedt  patent  375,273. 
Barber  patent  391,222. 
Warren  patent  727,506. 
Boult  patent  17,483. 
Warren  patent  675,430. 
Wilson  patent  748,248. 
Schutte  patent  768,699. 
Amies  patent  932,941. 
Wallace  patent  1,183,057. 
Mallette  patent  691,708. 
Mallette,     et     al,     patent 


Defendant's  Exhibit  M-1. 

Defendants'  Exhibit  M-2. 

Defendants'  Exhibit  M-3. 

Defendants'  Exhibit  M-4. 

Defendants'  Exhibit  M-5. 

Defendants'  Exhibit  M-6. 

Defendants'  Exhibit  M-7. 

Defendants'  Exhibit  M-8. 

Defendants'  Exhibit  M-9. 

Defendants'  Exhibit  M-10 

Defendants'  Exhibit  M-12 

Defendants'  Exhibit  M-1 3 


683,506. 

The   opinion   of   the    Court    rendered    on    or 

about  May  29,  1922. 

Final  Decree  entered  June  1,  1922. 
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Memorandum  opinion  of  the  Court  dated  July  5,  1922, 

and  order  thereon  entered  July  5,  1922. 

Petition  for  Appeal,  and  Order  allowing  same. 

Assignment  of  Errors. 

Appeal   Bond. 

Citation  on  appeal. 

Stipulations  and  Orders  extending  time  to  file,  record 

and  docket  cause. 

This  stipulation  as  to  Transcript  of  Record  on  Appeal 

and  Exhibits. 

Praecipe  for  Transcript  of  Record. 

That  the  Clerk  of  the  District  Court  shall  certify  the 
following  physical  exhibits  and  original  briefs  filed 
herein,  to  the  Circuit  Court  of  Appeals,  the  same  being 
part  of  this  record: 

The  original  Briefs  filed  herein,  to-wit:  Plaintiff's 
Opening  Brief,  Defendants'  Brief,  Plaintifif's  Reply 
Brief,  and  Defendants  Reply  Brief. 

Exhibits  A,  B,  E  and  F,  accompanying  and  referred 
to  in  affidavit  of  Chris  P.  Jensen. 

Plaintiff's  Exhibits  as  follows: 

10  )  Samples  from  which  photos  were  taken 

11 ) 

12  ) 

:  13  -  Sieves 

!  14  -  Box  and  contents 

15  -  Glasses 
■  16  -  Tubes 

17  -  Sample    of    pavement    laid    by    Thompson 

Bros,     on     Blackstone     Ave.,     received 
through  Mr.  Burdge. 

18  -  Sample  cut  into  three  or  four  pieces. 
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19  -  Sample  with  four  layers. 

27  -  Piece   of    pavement    laid    under    Type    A. 

Specifications. 

28  -  Piece  of  pavement,  "211"  Type  A. 

29  -  Piece  of  pavement,  marked  "215", 

30  -  Piece  of  pavement,  marked  "320", 

31  -  Piece  of  pavement,  marked  "33", 

32  -  Piece  of  pavement,  marked  "34", 

33  -  Piece  of  pavement,  marked  "35", 

34  -  Piece  of  pavement,  marked  "36", 

35  -  Piece  of  pavement,  marked  "38", 
42-48-Samples    of    pieces    from    Broug^h    taken 

from  Type  B  pavement. 
Defendants*  Exhibits  H  -  Chalk  specimen. 
Plaintiff's  Exhibits  No.  49,  1903  Edition  of  Richard- 
son's Book. 

Defendants'    Exhibit    M-11,    "The    Modern    Asphalt 
Pavement"  by  Richardson. 

IT  IS  FURTHER  UNDERSTOOD  AND 
AGREED. 

That  the  captions  of  all  pleadings  and  papers  filed 
in  this  suit,  except  the  Bill  of  Complaint  and  the  Peti- 
tion to  Intervene,  -  the  captions  of  which  shall  be 
printed  in  full  -  shall  be  omitted  from  the  printed 
record  on  appeal  herein  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit;  and  that  all  other  than 
these  excepted  pleadings  and  papers  shall  be  headed 
with  only  a  statement  of  their  respective  nature,  or 
purpose  or  subject  and  the  caption  ("TITLE  OF 
COURT  AND  CAUSE)";  that  all  attorneys  cards  on 
all  pleadings  and  papers,  and  all  endorsements  on  the 
backs  of  covers  of  all   pleadings  and  papers,   except, 
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however,  endorsements  showing  the  service  and  filing 
thereon,  shall  be  omitted  from  the  said  printed  record. 

J  M  Head 
O  L  Everts 
Paul  S.  Honberger 
Solicitors  for  Plaintiff  and  Appellant. 
Lyon  &  Lyon 
Leonard  S.  Lyon  2/5/23 

Solicitors  for  Defendants  and  Appellee. 

It  is  so  ordered  this  6  day  of  February,  1923. 

Bledsoe 
District  Judge. 

[Endorsed]:      FILED   FEB   6   1923      CHAS.    N. 

WILLIAMS,    Clerk      By   W.   J.   Tufts,    Deputy. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,  IN  AND  FOR  THE  SOUTHERN 

DISTRICT  OF  CALIFORNIA. 

WARREN  BROTHERS  COMPANY,  ) 
Plaintiff  and  Appellant,     ( 

vs  )  In  Equity  F-1 

C.  M.  THOMPSON,  O.  M.  THOMP-( 
SON,  E.  C.  THOMPSON.  Co-part-  ) 
ners,  doing  business  under  the  firm  ( 
name  and  style  of  THOMPSON  ) 
BROTHERS,  H.  E.  VOGEL  and  ( 
J.  B.  HILL.  ) 

Defendants  and  Appellee.     ( 

STIPULATION      AS      TO      TRANSCRIPT      OF 

RECORD     ON     APPEAL     AND     EXHIBITS 

-CORRECTING  FORMER  STIPULATION. 

Plaintiff  having  taken  an  appeal  in  this  suit  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit,  from  the  Decree  of  Dismissal,  June  1,  1922, 
and  a  Stipulation  as  to  Transcript  of  Record  having 
been  heretofore  filed  and  ordered. 

NOW,  THEREFORE,  IT  IS  HEREBY  STIPU- 
LATED  AND  AGREED: 

Both  parties  so  desiring  that  the  STIPULATION 
AS  TO  TRANSCRIPT  OF  RECORD  ON  APPEAL 
AND  EXHIBITS  heretofore  ordered  on  the  6th  day 
of  February,  1923,  by  the  above  entitled  court,  be 
corrected  and  amended  as  follows : 

That  Page  3,  line  25  reading  as  follows: 

"Defendants'  Exhibit  M-13,  Mallette,  et  al,  patent 
683,506'',  be  changed  to  read  as  follows: 

"Defendants'  Exhibit  M-13,  Mallette,  et  al,  patent 
#683,056,  dated  September  24th,  1901,  Serial  Number 
66,700." 

That  page  3,  line  17  reading  as  follows: 

"Defendants'  Exhibit  M-4  Warren  Patent  727,506", 
be  changed  to  read  as  follows: 

"Defendants'  Exhibit  M-4  Warren  Patent  727,505, 
dated  May  5,  1903,  Serial  Number  60,450." 

That  page  3,  line  18  reading  as  follows: 

"Defendants  Exhibit  M-5  Boult  Patent  17,483", 
be  changed  to  read  as  follows: 
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"Defendants  Exhibit  M-5  Boult  Patent  17,483  dated 
December  20,  1887. 

J.  M.  Head 


O  L.  Everts 


Paul  S.  Honberger 


Solicitors  for  Plaintiff  and  Appellant. 
Frederick  S  Lyon 
Leonard  S  Lyon 


Ray  C.  Wakefield 


Solicitors  for  Defendants  and  Appellees 
It  is  so  ordered  this  5th  day  of  March  1923. 
Bledsoe 


United  States  District  Judge, 
Southern  District  of  California. 

[Endorsed] :     Filed  Apr  7  1923     Chas  N  Williams, 
Clerk     By  W  J  Tufts.  Deputy  Clerk 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,   SOUTHERN   DISTRICT  OF 

CALIFORNIA,   SOUTHERN 

DIVISION. 

WARREN  BROTHERS  COMPANY,  ) 
Plaintiff  and  Appellant,     ( 

vs.  )In  Equity  F-1 

C.  M.  THOMPSON,  O.  M.  THOMP-( 
SON,  E.  C  THOMPSON,  Co-part-  ) 
ners,  doing-  business  under  the  firm  ( 
name  and  stvle  of  THOMPSON  ) 
BROTHERS,  H.  E.  VOGEL  and  ( 
J.  B.  HILL.  ) 

Defendants  and  Appellee.     ( 

I,  CHAS.  N.  WILLIAMS,  Clerk  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  volume 
containing  521  pages,  numbered  from  1  to  521  in- 
clusive, to  be  the  Transcript  of  Record  on  Appeal  in 
the  above  entitled  cause,  as  printed  by  Appellant  and 
presented  to  me  for  comparison  and  certification,  and 
that  the  same  has  been  compared  and  corrected  by 
me  and  contains  a  full,  true  and  correct  copy  of  the 
Bill  of  Complaint,  with  Exhibits,  1,  2,  3  and  4  attached 
thereto,  together  with  the  following  described  portions 
of  the  contract  and  specifications  constituting  Ex- 
hibits 5  attached  thereto,  to-wit: 

Title  page. 

Pages  3  to  7,  to  the  heading  ''Section  3,  Earth 
Work  Grading" 

Pages  14,  15,  15a,  16a,  16b,  16c,  17,  17a. 

Pages  32,  33,  34,  35  and  37. 
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Answer. 

Petition  of  County  of  Fresno  for  leave  to  intervene. 

Petition  that  testimony  of  plaintiff's  expert  witnesses 
be  set  forth  in  affidavits,  and  notice  thereof. 

Order  allowing  intervention. 

Order  that  testimony  of  expert  witnesses  be  filed 
in  affidavit   form. 

Petition  that  an  extension  of  time  in  which  to  file 
testimony  of  plaintiff's  expert  witnesses  be  granted  and 
notice  thereof. 

Order  granting  extension. 

Stipulation  granting  extension  of  time  for  filing 
afiduznt  of  James  W.  Howard, 

Affidavits  for  plaintiff  Edwin  C.  Wallace,  George  H. 
Perkins,  (together  with  Exhibits  A,  B,  C,  D  and  E 
attached  to  Perkins  affidavit),  and  James  W.  Howard. 

Affidavits  for  defendants  for  Elmer  O.  Slater,  Harry 
E.  Leyden,  and  Chris  P.  Jensen  (together  with  Ex- 
hibits C.  D.  G,  and  H,  attached  to  Jensen  affidavit. 

Stipulation  dated  September  7,  1921,  relating  to  in- 
troduction of  certain  exhibits  and  also  stipulating  cer- 
tain fact. 

Depositions  for  plaintiff  of  Charles  S.  Ashley  (with 
Exhibits  1  and  2  attached  thereto),  Jacob  A.  Cour- 
trade  (with  attached  Exhibits  1  and  2),  and  Arthur 
A.  Adams. 

The  reporter's  transcript  of  testimony  and  proceed- 
ings on  trial,  excepting  and  omitting  therefrom  the 
following : 

Omit  page  1,  line  4,  to  page  1  line  16,  and  insert: 
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"Mr.  Head  for  plaintiff  read  following  statement  of 
plaintiff's   case"    (copy   said   statement). 

Omit  page  1,  line  17,  to  page  4,  line  9  and  insert: 
"It  was  stipulated  and  admitted  in  evidence  that  cor- 
poration plaintiff  was  a  corporation  organized  under 
the  laws  of  the  state  of  West  Virginia;  that  copies 
of  United  States  patents  may  be  introduced  without 
certificates;  that  file  wrapper  of  patent  in  suit,  duly 
certified,  be  admitted  in  evidence,  marked:  'Plaintiff* 
Exhibit  No.   1.'" 

Omit  page  42,  line  24,  to  page  45,  line  3. 

Omit  page  65,  line  6  to  page  66,  line  3. 

Omit  page  68,  line  6,  to  page  68,  line  15,  and 
insert:  "Patent  No.  691,  708  to  Mallette,  and  No. 
683506  to  Mallette  and  Seyboldt,  offered  and  admitted 
as  defendants'  Exhibits  M-12  and  M-13. 

Plaintiff's  Exhibit  6.     File  wrapper  of  patent  in  suit. 

Plaintiff's  Exhibit  7.    Letters. 

Plaintiff's  Exhibit  8.     Statement  of  yardage. 

Plaintiff's    Exhibit   9.      Photograph. 

Plaintiff's  Exhibit  20.     Photograph. 

Plaintiff's  Exhibit  21.     Photograph. 

Plaintiff's  Exhibit  22.     Small  photograph. 

Plaintiff's  Exhibit  23.     Picture. 

Plaintiff's  Exhibit  24.    Picture. 

Plaintiff's  Exhibit  25.     Photograph. 

Plaintiff's  Exhibit  26.     Photograph. 

Plaintiff's  Exhibit  36.     Picture. 

Plaintiff's  Exhibit  37.     Photograph. 

Plaintiff's  Exhibit  38.     Photograph. 

Plaintiff's   Exhibit  39.     Photograph. 
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Plaintiff's  Exhibit  40.     Photograph. 

Plaintiff's    Exhibit   41.      Photograph. 

Defendant's  Exhibit  M-1.     Cranford  patent  88,139. 

Defendants'  Exhibit  M-2.     DeSmedt  patent  375,273. 

Defendants'   Exhibit  M-3.     Barber  patent  391,222. 

Defendants'  Exhibit  M-4.     Warren  patent  727,506. 

Defendants'   Exhibit   M-5.     Boult  patent    17,483. 

Defendants'  Exhibit  M-6.     Warren  patent  675,430. 

Defendants'  Exhibit  M-7.     Wilson  patent  748,248. 

Defendants'  Exhibit  M-8.     Schutte  patent  768,699. 

Defendants'   Exhibit    M-9.     Amies   patent   932,941. 

Defendants'  Exhibit  M-10.  Wallace  patent  1,183,057. 

Defendants'  Exhibit  M-12.    Mallette  patent  691,708. 

Defendants'  Exhibit  M-13.  Mallette,  et  al,  patent 
683,506. 

The  opinion  of  the  Court  rendered  on  or  about 
May  29,  1922. 

Final  Decree  entered  June  1,  1922. 

Memorandum  opinion  of  the  Court  dated  July  5, 
1922,  and  order  thereon  entered  July  5,  1922. 

Petition  for  Appeal,  and  Order  allowing  same. 

Assignment  of  Errors. 

Appeal  Bond. 

Citation  on  appeal,  and  Ak- stipulations  as  to  Trans- 
cript of  Record  on  Appeal  and  Exhibits. 

I  DO  FURTHER  CERTIFY  that  the  fees  of  the 
Clerk  for  comparing,  correcting  and  certifying  the 
foregoing  Record  on  Appeal  amount  to  and 

that  said  amount  has  been  paid  me  by  the  Appellant 
herein. 
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IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  Seal  of  the  Dis- 
trict Court  of  the  United  States  of  America, 
in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  this  day  of 
May,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Twenty-three,  and  of  our 
Independence  the  One  Hundred  and  Forty- 
seventh. 

CHAS.  N.  WILLIAMS, 
Clerk  of  the  District  Court  of  the 
United  States  of  America,  in  and 
for  the  Southern  District  of  Cali- 
fornia. 
By 

Deputy. 
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STATEMENT  OF  THE  CASE. 

On  the  27th  day  of  September,  1920,  the  Board  of 
Supervisors  of  the  county  of  Fresno,  state  of  Cali- 
fornia,  adopted  certain  specifications,  presented  by  the 
county  surveyor,  to  govern  the  paving  of  a  certain 
part  of  Route  5,  Section  A,  Fresno  county  highway 
system.  [R.  7,  8.]  These  specifications  include  al- 
ternative types  of  asphalt  wearing  surfaces   referred 


to  as  Type  A  and  Type  B,  respectively.  [R.  34-49.] 
On  November  5.  1920,  a  contract  was  awarded  by 
the  Board  of  Supervisors  to  appellees  C.  M.  Thomp- 
son, O.  M.  Thompson,  and  E.  O.  Thomi)f>on,  copart- 
ners, doin.Q^  business  under  the  firm  name  of  Thomp- 
son Brothers,  for  the  paving  of  the  said  fart  of  the 
Fresno  county  highway  system.  [R.  10.]  Appellees 
H.  O.  Vogel  and  J.  B.  Hill  are  sureties  on  the  bonds 
of  the  said  contractors  for  the  faithful  performance 
of  the  contract  and  for  the  security  of  materialmen, 
laborers,  and  others,  respectively.  [R.  11.]  Ihe  con- 
tract provides  for  the  laying  of  Type  A  asphalt  wear- 
ing surface  upon  an  asphalt  concrete  base.  [R.  49- 
54.] 

Pursuant  to  the  above  contract  and  specifications, 
and  during  January,  1921,  the  appellees  Thompson 
Brothers  laid  the  pavement  (comprising  an  asphalt 
concrete  base  and  Type  A  Asphalt  Wearing  Surface) 
on  Blackstone  avenue  in  the  county  of  Fresno,  ad- 
joining the  city  boundary  of  the  city  of  Fresno  and 
extending  for  a  distance  of  approximately  600  feet. 
It  is  stipulated  that  this  pavement  was  laid  under  and 
in  accordance  with  the  aforesaid  specifications.  [R. 
198.]  On  the  15th  day  of  February,  1921,  the  bill 
of  complaint  in  this  suit  was  filed  in  the  District  Court 
against  Thompson  Brothers  and  their  sureties,  alleg- 
ing that  the  Blackstone  avenue  pavement  as  laid  in 
accordance  with  the  type  A  specifications  constitute 
an  infringement  of  United  States  Letters  Patent  No. 
959,976,  granted  to  Edwin  C.  Wallace.  [R.  59.]  On 
April  11,   1921,  the  county  of  Fresno  filed  a  petition 


herein  for  leave  to  intervene  [R.  75-80],  and  an  order 
granting  the  petition  was  entered  by  the  District  Court 
on  April  19,  1921.  [R.  83.]  As  alleged  in  its  peti- 
tion for  leave  to  intervene,  the  county  of  Fresno  is 
directing  the  defense  of  this  case  and  paying  the  ex- 
penses thereof,      [R.   79.] 

Upon  petition  of  defendants  under  Equity  Rule  48 
[R.  82],  the  District  Court  entered  an  order  on  April 
19,  1921,  that  the  testimony  in  chief  of  the  expert 
witnesses  in  this  case  be  filed  in  affidavit  form.  [R. 
83,  84.]  Pursuant  to  this  order,  plaintiff  filed  the 
affidavits  of  Edwin  C.  Wallace  [R.  88],  George  H. 
Perkins  [R.  113],  and  James  W.  Howard.  [R.  134.] 
Edwin  C.  Wallace  is  the  patentee  of  the  letters  patent 
in  suit.  George  H.  Perkins  is  a  representative  of  ap- 
pellant. James  W.  Howard  is  a  consulting  engineer. 
Defendants  filed  the  affidavits  of  Chris  P.  Jensen  [R. 
150],  Harry  E.  Leyden  [R.  143],  and  Elmer  O.  Slater. 
[R.  141.]  Chris  P.  Jensen  is  the  county  surveyor  of 
the  county  of  Fresno,  and  the  man  who  prepared  the 
specifications  for  the  type  A  wearing  surface  and  un- 
der whose  direction  the  same  was  laid.  Harry  E. 
Leyden  is  the  chief  inspector  for  the  Fresno  county 
highway  system.  Elmer  O.  Slater  is  the  manager  of 
the  Los  Angeles  laboratory  of  Smith-Emery  Company, 
chemical  engineers  and  chemists.  The  plaintiflfs  also 
filed  the  depositions  of  Arthur  A.  Adams  [R.  230], 
Charles  S.  Ashley  [R.  199],  and  Jacob  A.  Courtade 
[R.  219],  to  show  commercial  use  of  the  alleged  Wal- 
lace invention  in  New  England. 
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The  case  was  tried  in  open  court  before  Judge 
Benjamin  F.  Bledsoe  on  the  8th  and  9th  days  of 
November,  1921.  The  expert  witnesses  whose  affi- 
davits had  been  filed  were  presented  for  cross-exam- 
ination, and,  over  the  objection  of  defendants,  plaintiff 
was  permitted  to  introduce  additional  expert  evidence. 
[R.  309;  318-323.]  Specimens  of  pavement,  and  docu- 
mentary exhibits,  were  offered  by  the  respective  par- 
ties. A  number  of  witnesses  testified  in  open  court 
before  Judge  Bledsoe,  and  the  case  was  submitted  on 
briefs.  [Pursuant  to  stipulation,  the  original  briefs 
have  been  certified  to  this  court  with  the  record  on 
appeal.]      [R.  517.] 

In  its  opening-  brief  (p.  26),  appellant  requested  the 
District  Court  to  personally  view  the  Blackstone  ave- 
nue pavement  /'//  situ,  and  in  their  brief  (p.  66)  ap- 
pellees joined  in  this  request.  In  the  interval  between 
the  submission  and  decision  of  the  case.  Judge  Bled- 
soe held  the  Fresno  term  of  the  District  Court,  and 
in  his  Memorandum  Opinion  basis  his  findings  in  part 
upon  "an  inspection  of  the  pavement  laid."     [R.  502.] 

The  decision  of  Judge  Bledsoe  was  announced  in 
a  memorandum  opinion  filed  May  29,  1922.  [R.  501- 
504.]  The  text  of  this  opinion  will  be  discussed  at 
another  point  in  this  brief.  The  court  found  that  the 
Blackstone  avenue  pavement  as  laid  in  accordance 
with  type  A  specifications  does  not  infringe  upon  the 
patent  in  suit.  A  decree  of  dismissal  was  entered 
in  accordance  with  the  opinion.  [R.  84a.]  The  plain- 
tiff thereupon  moved  to  vacate  the  decree  and  sub- 
stitute therefor  a  decree  adjudging  the  patent  in  suit 
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to  be  valid  though  not  infringed.  This  motion  was 
denied  by  the  court  in  a  Memorandum  Opinion  filed 
July  5,  1922,  282  Fed.  326.     [R.  504.] 

The  patent  in  suit  is  for  a  ''composite  pavement" 
employing  a  suitable  base  and  a  wearing  surface  or 
coating  for  the  base.  The  particular  construction  of 
the  base  is  not  involved  in  this  case,  the  base  of  a 
composite  pavement  being  ordinarily  formed  of  either 
hydraulic  concrete  or  of  asphalt  concrete.  The  issues 
in  this  case  relate  to  a  wearing  surface  formed  of  a 
mixture  of  mineral  aggregate  and  asphalt.  The  min- 
eral aggregate  gives  to  the  mixture  its  stability,  and 
the  bituminous  or  asphalt  material  serves  to  bind  the 
particles  of  the  mineral  aggregate  together.  To  in- 
sure the  success  of  the  pavement,  the  body  of  the  wear- 
ing surface,  particularly  at  the  top,  should  be  as  free 
from  voids  as  possible.  To  this  end,  the  mineral  ag- 
gregate for  the  wearing  surface  must  consist  of  min- 
eral particles  of  varying  sizes,  including  large  stones, 
smaller  stones,  finely-divided  mineral  matter  or  sand, 
and  dust.  This  is  because  of  the  physical  fact  that 
if  the  mineral  aggregate  particles  be  of  a  uniform 
unit  size,  the  total  number  of  voids  in  the  mixture  will 
be  about  the  same  no  matter  what  the  size  of  the 
unit  parts.  The  asphalt  which  fills  these  'voids  has 
no  stability,  and  in  the  paving  industry  any  space  in 
the  pavement  not  occupied  by  mineral  matter  is  termed 
a  void.  In  preparing  the  materials  for  a  wearing  sur- 
face, it  was  the  practice  in  the  prior  art,  as  the  broken 
stone  was  received  from  the  rock-crusher,  to  sort  the 
pieces  into  units  of  uniform  size.     Proper  proportions 
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of  the  various  grades  of  broken  stone,  together  with 
a  sufficient  quantity  of  fine  mineral  matter  (sand, 
etc.)  were  then  combined  to  form  a  mineral  aggre- 
gate giving  the  least  number  of  voids.  This  previously 
prepared  mineral  aggregate  mixture  was  then  carted 
to  and  spread  upon  the  pavement  base.  A  thin  surface 
layer  of  fine  mineral  aggregate  and  asphalt  was  some- 
times laid  upon  the  aforementioned  course,  this  thin 
layer  to  serve  as  a  seal-coat  for  the  entire  pavement. 

The  Wallace  patent  states  that  it  relates  to  improve- 
ments in  composite  pavements.  [R.  18,  lines  6,  7,  p.  1 
of  Patent.]  The  brief  for  plaintifif-appellant  repre- 
sents that  these  ''improvements"  reside  in  causing  the 
thin  top  or  finishing  course  to  adhere  securely  to  the 
body  of  the  wearing  surface  on  which  it  is  spread  with- 
out a  sharp  or  clear  dividing  line.  This  construc- 
tion of  the  patent  in  suit  is  at  the  foundation  of  ap- 
pellant's entire  case. 

Appellant's  position  is  founded  upon  a  misstatement 
and  misconstruction  of  the  Wallace  invention  and 
patent.  It  was  rejected  by  the  District  Court,  and 
unless  appellant  can  prevail  upon  this  court  to  adopt 
a  contrary  view,  there  is  no  foundation  for  any  of  the 
argument  of  infringement  superposed  by  appellant 
thereon.  The  plain  wording  of  the  Wallace  patent; 
the  meaning  attributed  thereto  during  the  application 
proceedings  before  the  Patent  Office,  and  the  prior  art, 
— each  and  all  conclusively  refute  the  contention  made 
by  appellant.  The  Wallace  invention,  upon  which  he 
sought  and  received  the  patent  in  suit,  does  not  reside 
in  merely  causing  two  paving  layers  to  adhere  securely 
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together  without  a  sharp  or  clear  diviaing  line,  but 
resides  in  the  production  of  a  single  layer  and  the 
filling  of  the  voids  therein.  The  underlying  thought 
in  the  Wallace  patent  is  that  of  getting  away  from 
the  prior  art  practice  of  preparing,  before  transporta- 
tion to  the  base,  a  complete  mixture  by  proportioning 
the  materials  to  uniformly  fill  the  voids  throughout. 
In  lieu  thereof,  Wallace  suggests  taking  mineral  ag- 
gregate just  as  it  comes  from  a  rock-crusher,  without 
any  selection  or  grading  of  sizes,  and  spreading  the 
same  with  the  proper  amount  of  asphalt  on  the  road 
foundation,  and  then  introducing  the  necessary  fine 
mixture  into  the  aggregate  by  spreading  it  over  this 
uncompressed  material,  and  thereafter  blending  or 
merging  the  fine  material  into  the  top  of  the  aggre- 
gate by  subjecting  the  mass  to  initial  compression.  In 
other  words,  the  Wallace  invention  consists  in  a  body 
for  a  wearing  surface  into  the  top  of  which  the  neces- 
sary fine  material  to  fill  the  voids  has  been  introduced 
in  the  process  of  laying.  The  object  of  the  Wallace 
invention  is  to  avoid  the  necessity  of  first  preparing 
a  completed  and  properly  graded  mixture  and  then 
transporting  the  same  to  the  pavement.  Wallace  pro- 
poses forming  the  ultimate  composition  of  the  body 
of  the  wearing  surface  at  the  time  of,  and  coincident 
with,  the  actual  laying  of  the  wearing  surface,  in  lieu 
of  completing  the  mixture  prior  to  its  application  to 
the  pavement.  It  is  true  that  the  blending  and  merg- 
ing of  the  fine  material  into  the  previously  laid  body 
mixture,  as  prescribed  in  the  Wallace  patent,  neces- 
sarily binds  or  ties  the  two  mixtures  inseparably;  but 


-^10— 

this  tying  or  adherence  of  materials  is  merely  inci- 
dental to  and  is  not  the  invention  upon  which  the  Wal- 
lace patent  was  granted.  The  fine  material  which  is 
blended  and  merged  into  the  upper  part  of  the  body 
of  the  wearing  surface  in  the  Wallace  pavement  is  that 
fine  material  which  is  to  function  to  fill  voids  therein, 
and  must  be  distinguished  as  distinct  and  different 
from  a  separate  course  of  fine  finishing  material  which 
is  spread  upon  and  maintained  as  a  separate  layer 
above  the  body  of  the  wearing  surface.  The  Wallace 
patent  prescribes  and  claims  the  single  layer  of  a 
wearing  surface  formed  by  the  introduction  of  the 
necessary  fine  material  into  the  coarse  mixture  in  the 
process  of  application  to  the  pavement.  A  multi-layer 
wearing  surface — ^although  the  top  course  firmly  ad- 
heres to  the  lower  course — is  diametrically  opposed  to 
the  theory  of  the  W^allace  invention  and  the  plain  terms 
of  the  Wallace  patent.  Properly  construed,  there  is 
no  issue  of  infringement,  because  appellant  does  not 
deny  type  A  wearing  surface  is  multi-layer  and  fol- 
lows the  prior  art  practice  of  preparing  the  completed 
mixture  for  the  body  of  the  wearing  surface  by  a 
proper  combination  of  all  the  materials  therefor,  in- 
cluding the  fine  material,  before  the  same  is  trans- 
ported to  and  spread  upon  the  pavement.  Wallace's 
suggestion  to  introduce  the  fine  mixture  into  the 
body  of  the  wearing  surface  by  blending  the  same  in 
the  process  of  laying  the  pavement,  is  not  adopted 
in  type  A  construction.  The  thin  top  course  of  fine 
material  in  type  A  construction  (which  must  be  dis- 
tinguished from  the  fine  material  which  has  been  in- 
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corporated  as  part  of  the  body  mixture  before  the 
same  has  been  transported  to  or  spread  upon  the  pave- 
ment), is  not  to  be  merged  into  the  body  of  the  wear- 
ing surface  as  the  fine  constituent  thereof,  but  is  to 
remain  superposed  above  the  body  of  the  wearing- 
surface  as  a   top   surfacing  or   sheet. 

The  primary  issue  before  the  court  on  this  appeal 
is  the  construction  to  he  given  the  Wallace  patent  in 
suit.  Construed  as  urged  by  appellees,  and  as  viewed 
by  the  District  Court,  there  is  not  even  an  issue  of 
infringement.  If  the  Wallace  patent  is  construed  as 
urged  by  appellant,  the  further  defenses  are  presented 
that,  so  construed,  the  Wallace  patent  is  both  invalid 
and  not  infringed.  If  defendants'  type  A  wearing- 
surface  be  construed  as  an  infringement  of  the  Wal- 
lace patent,  the  Wallace  patent  is  necessarily  invalid, 
because  defendants'  type  A  pavement  merely  follows 
the  prior  art  and  contains  no  feature  novel  with  Wal- 
lace. The  brief  for  appellant  concedes  that  the  prior 
art  contained  a  composite  pavement  having  the  com- 
bination of  a  base,  a  wearing  surface  comprising  a 
body  or  binder  course,  and  a  thin  top  finishing  layer 
thereon.  The  argument  is  that  type  A  infringes  be- 
cause this  thin  top  finishing  layer  is  caused  to  firmly 
adhere  to  the  body  of  the  wearing  surface  by  the  ap- 
plication of  the  thin  layer  while  the  body  of  the  wear- 
ing surface  is  hot.  Appellant  has  apparently  unwit- 
tingly made  the  same  contention  which  was  precisely 
overruled,  eight  years  before  Wallace  applied  for  his 
patent,  by  the  United  States  Supreme  Court  in  U.  S. 
Repair  &  Guaranty  Co.  v.  Assyrian  Asphalt  Co.,  183 
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U.  S.  590  (46  L.  Ed.  342).  We  note  that  appellant  has 
not  referred  in  any  manner  in  its  brief  to  this  case.  The 
same  contention  here  made  by  appellant  is  made  in 
that  case,  to-wit:  it  was  there  contended  that  the  pat- 
entee had  made  an  invention  in, — and  that  infring^e- 
ment  would  reside  in, — ^having  paving  material  hot  at 
the  time  of  the  application  of  a  further  material  in 
order  to  produce  a  bond  between  the  two  materials. 
The  Supreme  Court  said: 

''Before  the  time  of  either  patent  the  world 
knew  that  heat  disintegrated  some  things  and 
melted  others,  and  we  cannot  concede  invention 
•  to  the  thought  that  that  might  be  true  of  differ- 
ent kinds  of  asphalt.  Indeed,  even  in  the  face 
of  the  grave  testimony  contained  in  this  record 
given  by  unquestionably  expert  men,  we  find  it 
also  difficult  to  concede  that  it  was  an  exertion 
of  invention  to  apply  heat  to  the  edges  of  an 
excavation  to  make  a  bond  between  the  old  and 
the  new  material." 

To  determine  the  questions  presented  by  this  appeal 
as  to  the  proper  construction  of  the  patent  in  suit, 
it  is  first  necessary  to  obtain  an  accurate  knowledge  of 
the  prior  art  in  order  to  ascertain  what  it  was  the 
patentee  invented.  The  District  Court  found  that,  in 
view  of  the  prior  art,  "there  was  not  much  left  for 
the  patentee  to  patent."  [R.  501.]  We  will  first 
discuss  the  prior  art  as  showing  that  a  composite  pave- 
ment comprising  a  concrete  base,  and  a  wearing  sur- 
face having  a  binder  or  body  course  with  a  top  finish- 
ing course  thereon,  were  common  in  the  paving  in- 
dustry long  prior  to  the  alleged  Wallace  invention.    We 
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will  discuss  at  a  later  point  herein  the  adherence  of 
the  top  finishing  course  to  the  body  of  the  wearing 
surface  in  the  composite  pavements  of  the  prior  art. 
It  is  unnecessary  to  discuss  various  other  types  of 
pavement  long  and  extensively  employed,  such  as  ma- 
cadam, brick,  cobblestone,  unsurfaced  hydraulic  con- 
crete, etc.,  because  we  are  here  concerned  only  with 
composite  pavements. 

THE  PRIOR  ART. 

It  is  hardly  necessary  to  state  that  the  use  of  a 
mixture  of  bituminous  binders  and  mineral  aggregate 
in  roads  is  of  very  ancient  date.  Prescott,  in  his 
"Conquest  of  Peru,"  speaks  of  the  fact  that  a  road 
of  such  character  was  built  by  the  Incas  from  Quito 
to  Cuzco: 

"Father  Valesco  is  in  raptures  with  an  'almost 
imperceptible  kind  of  cement'  made  of  lime  and 
bituminous  substance  resembling  glue,  which,  in- 
corporated with  the  stones  so  as  to  hold  them 
firmly  together  like  one  solid  mass,  yet  left  noth- 
ing visible  to  the  eye  of  the  common  observer. 
This  glutinous  composition,  mixed  with  pebbles, 
made  a  sort  of  macadamized  road  much  used  by 
the  Incas,  as  hard  and  almost  as  smooth 
as  marble."     [R.  163,  164.] 

In  the  United  States,  thousands  of  miles  of  com- 
posite pavement  of  the  general  type  involved  in  this 
case  was  in  common  use  prior  to  the  alleged  inven- 
tion of  Wallace.  Appellant  enjoyed  a  national  busi- 
ness in  laying  such  pavement  years  prior  to  the  alleged 
invention  of  Wallace.    The  paving  industry  had  estab- 
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lished  certain  standard  principles  and  modes  of  prac- 
tice and   these   are   followed   to  the  present  date. 

The  court  will  gain  a  working  comprehension  of 
these  prior  principles  and  practices  by  reviewing  de- 
fendants' (physical)  Exhibit  M-11,  a  treatise  published 
in  1905  (more  than  two  years  prior  to  the  applica- 
tion for  the  patent  in  suit)  by  Clifford  Richardson, 
of  the  New  York  Testing  Laboratory,  entitled  'The 
Modern  Asphalt  Pavement.''  This  book  has  been  util- 
ized to  date  as  the  standard  authority  upon  pavements 
of  the  character  here  involved.  [Affidavit  of  Jensen, 
R.  164.]  Without  attempting  here  to  enlarge  on  the 
contents  of  this  book,  it  suffices  to  say  that  there  are 
described  therein  the  fundamental  characteristics  of 
the  type  of  composite  pavement  involved  in  this  case. 
Chapter  I  is  devoted  to  'The  Base."  Chapter  II  is 
headed,  'The  Intermediate  Course."  A  number  of  the 
following  chapters  discuss  the  "Surface  Mixture." 
Chapter  XIX,  entitled  'The  Street,"  directs  the  man- 
ner of  laying  the  pavement.  Finally,  as  chapter  XXI, 
the  author  presents  a  draft  of  standard  specifications. 
Mr.  Jensen,*  the  county  surveyor  of  Fresno  county, 
who  prepared  Defendants'  Type  A  specifications, 
states : 

"I  believe  it  will  be  evident  from  a  comparison 
of  the  aforesaid  standard  specifications  presented 
by  Mr.  Richardson,  that  in  preparing  the  specifica- 
tions for  Type  A'  pavement  alleged  to  infringe 


*Mr.  Jensen  has  collaborated  with  counsel  in  the  preparation  of  this 
brief,  to  the  end  that  the  technical  matters  herein  may  be  accurately 
portrayed. 
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herein,  I  have  merely  utilized  knowledge  com- 
mon in  the  paving  industry  prior  to  1907  and  in 
fact  used  nothing  original  with  Wallace."  [Affi- 
davit of  Jensen,  R.  165.] 

The  purposes  and  characteristics  of  the  successive 
courses  employed  in  a  composite  pavement  are  clearly 
outlined  by  Mr.  Richardson  as  follows: 

**An  asphalt  pavement  consists  essentially  of  a 
base  or  support  for  the  surface  which  is  to  carry 
the  traffic,  itself  supported  by  the  soil,  and  a  sur- 
face consisting  of  a  mineral  aggregate  cemented 
together  with  asphalt  to  protect  the  base  from 
wear  and  disintegration,  between  which  is  com- 
monly interposed  either  a  course  of  broken  stone 
coated  with  bitumen,  known  as  binder,  or  some 
substitute  for  it     *     *     *."     (P.  3.) 

The  base,  as  stated  above,  is  merely  a  support  or 
foundation  and  may  be  of  any  construction  which 
will  properly  carry  the  weight  of  the  traffic.  Rich- 
ardson states: 

''Base  of  most  varied  character  has  been  used 
in  the  construction  of  pavements,  including  broken 
stone,  with  or  without  a  coating  of  more  or  less 
bitumen  or  coal-tar,  macadam,  old  cobblestone 
pavements,  an  old  surface  of  granite  blocks  or 
blocks  turned  and  reset,  old  brick  or  asphalt-block 
surfaces,  and  hydraulic  concretes  of  natural  or 
Portland  cement  of  varying  thickness."     (P.  6.) 

The  body  of  the  wearing  surface  (designated  in  the 
art  as  a  "binder  course"  to  distinguish  it  from  a  thin 
surfacing  layer  of  fine  material  superposed  thereon), 
is  designed  to  relieve  the  base  from  shock,  distribute 
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the  weight  of  the  traffic  over  a  large  area  of  the 
base,  and  act  as  a  bond  between  the  top  or  finishing^ 
layer  and  the  base.  [R.  166.]  The  binder  course 
must  be  sufficiently  compact  and  stable  to  successfully 
resist  the  compression  and  shearing  strains  from  the 
traffic.  An  asphaltic  concrete  binder  course  compris- 
ing a  mixture  of  mineral  aggregate  of  various  sizes 
of  particles  and  asphalt,  was  early  adopted  in  the  pav- 
ing industry.     As  stated  by  Richardson: 

''The  weakness  of  the  ordinary  open  binder 
course,  where  subjected  to  heavy  traffic,  can  be 
avoided  by  filling  the  voids  in  the  material  with 
fine  stone  or  grit  and  the  remaining  voids  after 
this  addition,  with  sand  or  mineral  aggregate  cor- 
responding in  grading  to  that  of  a  standard  sur- 
face mixture."      (Pp.  24,  25.) 

The  top  or  finishing  course  primarily  serves  as  a 
protection  for  the  remainder  of  the  pavement.  It  forms 
a  seal-coat  to  prevent  moisture  from  entering  into  the 
body  of  the  pavement  and  initiating  disintegration. 
The  paving  industry  early  adopted  for  the  upper  course 
a  mixture  of  asphalt  and  finely-divided  mineral  mat- 
ter. This  gave  a  certain  plasticity  to  the  top  of  the 
pavement  to  withstand  the  attrition  of  traffic.  It  as- 
sured that  the  traffic  would  not  directly  contact  with 
the  larger  stony  pieces  of  the  remainder  of  the  wear- 
ing surface  with  resultant  fracture  and  displacement. 
Richardson  described  the  composition  for  the  finish- 
ing course  as  follows: 

"The  asphalt  surface,  which  directly  carries  the 
traffic  and  which  is  intended  to  withstand  the  wear 


—17— 

and  tear  of  the  same  and  the  action  of  the  ele- 
ments, is  composed  of  a  mineral  aggregate  and  an 
asphalt  cement,  that  is  to  say,  it  is  an  asphalt 
mortar  or  concrete. 

*'The  mineral  concrete  consists  of  sand,  in  ex- 
ceptional cases  also  of  stone,  and  a  fine  mineral 
dust  or   filler."      (P.  27.) 

In  addition  to  the  actual  practice  in  the  paving 
industry  and  to  the  technical  publications  thereon,  a 
large  number  of  patents  are  found  in  the  prior  art 
pertaining  to  composite  pavements  of  the  type  in- 
volved herein.  It  is  unnecessary  in  this  case  to  bur- 
den the  court  with  a  review  of  all  of  these  prior  pat- 
ents. Defendants  have  presented  in  evidence  only  a 
few  of  the  more  pertinent  patents.  In  his  expert  affi- 
davit, Mr.  Jensen  has  carefully  reviewed  and  explained 
these  patents,  and,  in  lieu  of  repeating  his  discus- 
sion at  this  point,  we  will  ask  the  court  to  read  at 
this  point  that  portion  of  Mr.  Jensen's  affidavit.  fR. 
163-178.] 

We  will  chance  repetition  by  particular  reference 
to  patent  No.  375,273,  granted  December  20,  1887,  to 
C.  J.  De  Smedt,  on  artificial  pavement.  [R.  499b.] 
The  De  Smedt  patent  is  a  good  example  of  the  pres- 
ence in  the  prior  art  of  the  composite  type  of  pave- 
ment involved  in  this  case.  The  patent  describes  a 
base  made  of  hydrauHc  concrete.  Upon  this  base  the 
patent  directs  that  there  be  laid  a  binder  course  B. 
This  binder  course  B  is  stated  by  the  patent  to  con- 
sist of: 
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*****  I  may  use  gravel  and  sand  mixed 
together,  or  combination  of  broken  stone,  gravel 
and  stand,  when  the  same  is  coated  with  the  bitu- 
minous compound."     (P.   1,  lines  81-84.) 

The  patent  directs  that  a  finishing  course  C  shall 
be  laid  upon  the  binder  course  B,  and  the  finishing 
course  C  is  described  as  follows: 

"The  top  or  wearing  course,  C,  is  composed  of 
refined  Trinidad  or  other  suitable  asphaltum, 
heavy  petroleum,  or  the  residuum  of  petroleum, 
fine  sand,  and  powdered  carbonate  of  lime,  min- 
eral dust,  or  any  other  finely-divided  mineral  ma- 
terial."    (P.   1, 'lines  90-95.) 

The  patent  states  that  the  binder  course  B  shall  be 
''rolled  or  compacted  in  any  suitable  manner,  so  as 
to  form  a  substantial  bed  for  the  top  or  wearing 
course,  C."     (P.  1,  lines  S8,  89.) 

The  patent  contains  a  clear-cut  statement  of  the 
purposes  and  advantages  of  this  type  of  composite 
pavement,  as  follows: 

**The  advantage  of  a  pavement  laid  in  the  man- 
ner described  is  that  the  bituminous  matter  em- 
ployed in  cementing  the  broken  stone  of  the  mid- 
dle or  binding  course  B,  will  cause  the  wearing 
surface  or  top  layer,  C,  to  adhere,  thus  forming 
a  solid  or  comparatively  solid  mass,  which  in- 
creases the  strength  of  the  pavement  and  at  the 
same  time  will  be  pliable  enough  to  prevent  the 
cracking  of  the  surface  layer."  (P.  2,  lines  11-20.) 

In  practice,  the  thickness  or  depth  of  the  various 
courses  of  a  composite  pavement  vary  in  accordance 


with  the  judgment  of  the  person  in  authority.  This 
was  particularly  true  of  the  top  or  finishing  course. 
Richardson  states  that  the  specifications  for  1886-87 
in  Washington,  D.  C,  required  the  top  surface  to  be 
2^  inches  thick  after  compression.  (P.  20.)  By  sec- 
tion 32  of  Ordinance  240,  the  city  and  county  of  San 
Francisco,  in  1905,  adopted  specifications  calling  for  a 
hydraulic  concrete  base,  a  binder  course  of  mineral 
aggregate  of  descending  sizes  and  asphalt,  and  a  finish- 
ing course  of  sand  and  asphalt.  The  finishing  course 
was  described  as  2  inches  thick  after  compression. 
These  specifications  are  in  evidence  as  Exhibit  C  to 
the  affidavit  of  Mr.  Jensen.  [R.  187-193.]  In  his 
book,  Mr.  Richardson  states  that  he  prefers  a  finish- 
ing course  one  inch  thick.  (P.  Z66.)  It  was  well 
known  in  the  paving  industry  to  make  the  top  or  finish- 
ing course  relatively  thin.  Patent  No.  675,430,  granted 
June  4,  1901,  to  F.  J.  Warren  [R.  499f],  calls  for  a 
top  or  finishing  course  denominated  E,  and  described 
as   follows : 

"The  surface  of  the  roadway  may  or  may  not 
be  covered  with  a  thin  coating  of  bituminous  mix- 
ture of  sand,  gravel,  screenings,  or  gravel  mixed 
with  coal-tar  or  other  equivalent  material."  (P. 
2,  lines   31-35.) 

Patent  No.  727,505,  also  granted  to  F.  J.  Warren 
[Defendants'  Exhibit  M-4,  R.  499d],  calls  for  "a  rel- 
atively   thin    surfacing."      (P.    1,    line   94.) 

Patent  No.  748,248,  granted  December  29,  1903,  to 
Wilson  [Defendants'  Exhibit  M-7,  R.  499g],  calls  for 
a  top   or   finishing  course  described   as   follows: 
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"A  thin  top  dressing  7  of  a  bituminous  sub- 
stance mixed  with  stand,  stone  screenings,  or  the 
like     *     *     *."     (P.  1,  lines  83-85.) 

Mr.   Jensen   testifies   in  his   affidavit: 

"The  difference  in  the  thickness  of  the  top 
course  is  a  mere  matter  of  degree.  The  thicker 
the  top  course  the  longer  it  will  last.  So  far  as 
the  respective  functions  of  the  various  courses  are 
concerned  the  same  are  not  altered  or  changed  by 
any  difiFerence  in  the  thickness  of  the  top  course. 
While  a  thicker  top  course  will  last  longer,  it  is 
necessarily  more  expensive.  I  determined  upon 
%  inch  as  a  thickness  for  the  top  course  of  type 
A  construction  because  I  believe  that  for  its  rela- 
tive expense  it  is  the  most  desirable."  [Affidavit 
of  Jensen,  R.  175.] 

It  is,  therefore,  established  in  this  case,  and  cannot 
be  contradicted,  that  prior  to  any  invention  of  Wal- 
lace the  paving  industry  was  familiar  with  a  com- 
posite pavement  comprising  a  base  and  wearing  sur- 
face, the  latter  having  a  body  or  binder  course  and 
a  top  or  finishing  course.  The  industry  was  familiai 
with  the  fact  that  the  top  or  finishing  course  might 
be  made  as  thin  as  desired.  Before  making  the  al- 
leged invention  of  the  patent  in  suit,  Wallace  was 
thoroughly  familiar  with  the  prior  art  composite  pave- 
ments and  the  practices  in  the  industry  with  regard 
thereto.  For  seven  years  he  was  in  the  employ  of 
plaintiff.  [R.  90.]  As  stated  at  page  13  of  the  brief 
for  plaintifif-appellant  herein,  ''The  Wallace  invention 
grew  out  of  Wallace's  experience  with  the  Warren 
pavement  of  Warren  patent  No.  727,505."    The  War- 
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ren  patent  727,505  was  granted  on  May  5,  1903,  and 
constitutes  the  Defendants'  Exhibit  M-4,  R.  499d.  The 
invention  of  the  Warren  patent  proved  to  be  a  most 
important  improvement  in  the  paving  industry,  and 
the  exact  point  of  the  Wallace  patent  can  be  most 
readily  ascertained  by  first  becoming  familiar  with  this 
Warren  patent.  We  will  hereafter  refer  to  this  pat- 
ent as  the  Warren  patent,  as  distinguished  from  the 
Wallace  patent  in  suit.  It  is  to  this  Warren  patent 
that  plaintiff  owes  its  position  in  the  industry.  Un- 
der this  patent,  plaintiff  enjoyed  a  very  lucrative  mo- 
nopoly for  seventeen  years.  In  the  case  of  Warren 
Brothers  v.  City  of  Ozvosso,  166  Fed.  309,  the  Warren 
patent  was  held  valid  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit  and  infringement  enjoined.  The 
limit  of  the  scope  of  the  Warren  patent  is  outlined  in 
the  case  of  Bvans  v.  Warren  Brothers,  240  Fed.  696, 
— a  much  later  decision  by  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit. 

The  Warren  invention  is  briefly  and  clearly  ex- 
plained by  Judge  Dickinson  in  the  case  of  Warren 
Brothers  v.  Bvans,  234  Fed.  657,  as  follows: 

"The  invention  is  based  upon  the  discovery  or 
recognition  of  a  fact  which,  however  familiar  it 
may  be  to  the  initiated,  seems  so  startling  to  the 
uninformed  mind  that  there  is  a  hesitation  in  its 
statement  for  fear  of  misconception.  The  fact, 
however,  as  we  understand  it,  is  this:  If  a  de- 
limited space  be  occupied,  as  nearly  as  may  be, 
by  broken  material  of  a  uniform  unit  size  of  the 
parts  of  which  it  is  made  up,  the  proportion  of 
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the  total  volume  of  the  space  which  will  be  void 
or  unoccupied  by  the  material  will  be  about  the 
same,  no  matter  what  the  size  of  the  unit  parts. 
If  it  is  desired  to  relatively  reduce  the  voids, 
this  result  is  accomplished,  not  by  reducing  the 
size  of  the  unit  parts  (still  retaining  their  uni- 
formity), but  by  varying  the  sizes  of  the  parts. 
The  desired  condition  of  a  road  when  perfected 
is  that  the  material  of  which  it  is  composed  should 
present  the  feature  of  a  solid  mass,  in  that  the 
whole  road  space  should  be  free  from  voids.  Time 
and  use  direct  their  efforts  toward  bringing  this 
about,  and  would  eventually  accomplish  this  re- 
sult were  it  not  for  the  faster  working  disrupt- 
ing influences  of  water,  frost,  and  the  displacing 
pressure  of  heavy  travel.  This  solidity  must,  in 
consequence,  be  produced  before  the  road  is  used. 
The  ideal  construction  is  then  the  mosaic.  The 
large  voids  between  the  large  units  to  be  filled  as 
nearly  as  may  be  with  units  as  large  as  the  space 
will  accommodate  and  to  repeat  this  down  to  the 
smallest  units,  and  then  to  cement  the  whole  by 
a  binder,  so  that  you  have  a  road  unit  made  up 
of  solid  material." 

The  foregoing  is  set  forth  in  the  Warren  patent, 
wherein  Warren  states  that  a  pavement  "must  be 
made  as  dense,  as  free  from  voids  as  possible,  *  *  *." 
[Warren  patent,  p.  1,  lines  22,  23,  R.  499d.]  Warren 
describes  in  his  patent  that  a  pavement  may  be  made 
as  dense,  as  free  from  voids,  as  possible,  by  properly 
selecting  and  proportioning  different  grades  of  min- 
eral aggregate  in  the  manner  referred  to  by  Judge 
Dickinson.      Warren    claims    that    by    such    selection 


and  proportioning-  of  the  grades  of  the  mineral  aggre- 
gate, he  is  able  to  obtain  a  mixture  having  less  than 
21  per  cent  voids.  Warren  shows  in  his  patent  that 
until  he  made  his  invention  the  smallest  percentage 
of  voids  which  it  had  been  possible  to  produce  in  a 
wearing  surface  was  '*21  per  cent."  (Warren  pat- 
ent, p.  1,  line  45.) 

By  further  reference  to  the  Warren  patent,  it  will 
be  found  that  his  invention  was  designed  particu- 
larly for  use  with  the  wearing  surface  commonly  em- 
ployed in  the  composite  type  pavement  heretofore  de- 
scribed. In  the  drawing  of  the  Warren  patent  there 
is  illustrated  a  base  B.  Upon  this  base  is  spread  and 
rolled  a  binder  course  A.  It  is  for  this  binder  course 
that  Warren  selects  and  proportions  the  grades  of  the 
mineral  aggregate  to  reduce  the  percentage  of  the 
voids  in  the  binder  course  below  21  per  cent.  Warren 
states  in  his  patent  that  the  binder  course  **may  be 
covered,  if  desired,  with  a  relatively  thin  surfacing  of 
clear  asphalt-cement  or  an  asphalt  or  bituminous  com- 
position of  any  desired  nature."  (Warren  patent,  p. 
1,  lines  93-96.)  In  figure  3  of  the  Warren  patent 
drawings  there  is  illustrated  a  base  B,  a  binder  course 
A,   and  a   top   finishing  course   C. 

The  method  suggested  by  Warren  of  decreasing  the 
voids  in  the  body  of  the  wearing  surface,  to  make 
it  dense,  solid,  stable  and  freer  from  voids,  was 
adopted  by  the  paving  industry  as  a  standard  prac- 
tice in  composite  pavements.  Plaintiff's  Exhibit  8 
herein  shows  that  between  the  year  1910  and  August 
31,  1921,  plaintiff  and    its    licensees    laid    43,290,508 
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yards  of  pavement  under  the  Warren  patent.  The 
Warren  patent  expired  on  May  5,  1920.  At  that  date 
the  monopoly  of  plaintiff  in  the  Warren  invention  ter- 
minated and  the  public  acquired  the  right  to  use  the 
same  free  from  any  further  claim.  This  was  the  con- 
sideration the  public  acquired  for  the  monopoly  there- 
tofore conferred  by  the  Warren  patent.  Mr.  Jensen 
testifies  in  his  affidavit: 

"Upon  the  expiration  of  the  patent  we  felt  that 
the  composition  covered  by  that  patent  was  free  to 
all.  Accordingly  that  binder  course  was  utilized 
by  me  in  the  specifications  for  the  type  A  pave- 
ment here  involved."  (Affidavit  of  Jensen.)  [R. 
170.] 

It  is  obvious  that  in  employing  the  graded  propor- 
tions for  the  mineral  aggregate  set  up  by  the  Warren 
patent,  appellees  have  acted  entirely  within  their  rights. 

George  H.  Perkins,  of  the  plaintiff  company,  in 
his  affidavit  herein,  explains  the  Warren  invention  as 
follows : 

''Warren's  experiment  proved: 

(1)  That  in  a  box  (or  any  other  vessel)  filled 
to  the  brim  with  particles,  each  of  which  was  the 
same  size  and  shape  as  each  other  particle,  the 
combined  volume  of  the  voids  or  air  spaces  be- 
tween said  particles  amounted  to  forty-four  (44) 
per  cent  of  the  volume  of  the  box. 

(2)  That  this  was  true,  irrespective  of  the  di- 
ameter of  the  individual  particles,  that  is.  this  was 
just  as  true  if  each  of  the  particles  was  1/1000 
inch  diameter,  as  if  they  were  several  inches  in  di- 
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ameter.  In  the  former  ease  there  was  an  exceed- 
ingly large  number  of  exceedingly  small  voids,  in 
the  latter  case  a  relatively  small  number  of  rela- 
tively large  voids.  The  total  combined  volume  of 
voids  was  the  same  in  either  case. 

(3)  That  by  mixing  together  large  and  small 
particles,  this  percentage  of  voids  could  be  greatly 
reduced. 

(4)  That  by  using  sand  and  pulverized  dust  as 
in  sheet  asphalt  surface  mixtures,  the  voids  could 
be  reduced  to  approximately  twenty-five  (25)  per 
cent  of  the  total  volume  of  the  aggregate,  but 
could  not  be  reduced  below  that  amount. 

(5)  That  by  using  particles  of  stone,  sand  and 
dust  varying  in  size  from  1^''  or  larger  diameter 
down  to  impalpable  powder  the  voids  could  be  re- 
duced to  less  than  twenty-one  (21)  per  cent  of  the 
total  volume  of  the  aggregate.  In  many  cases 
to  12-15  per  cent. 

(6)  That  the  extent  to  which  the  voids  were  re- 
duced depended  upon  the  proportion  or  amount  of 
each  size  particles  used,  and  that  it  was  practicable 
by  laboratory  tests  of  the  material  to  be  used  to 
determine  in  advance  the  proportions  of  each  size 
needed  to  reduce  the  voids  substantially  to  a  mini- 
mum."     [R.    119,   120.] 

Mr.  Perkins  describes  that  the  materials  for  the 
wearing  surface  of  the  Warren  pavement  were  mixed 
together  and  laid  as  follows: 

'Tn  the  practical  working  out  of  his  invention 
Warren  found  it  best  practice  to  use  as  a  maxi- 
mum size  stone,  one  whose  diameter  was  approxi- 
mately one-half  (^)  the  thickness  or  depth  of 
the  wearing  surface  layer,  and  as  it  was  customary 
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to  lay  the  wearing  surface  two  (2)  inches  thick 
after  compression,  this  gave  a  maximum  size  stone 
of  about  one  and  one-fourth  (134)  irich  diameter. 

Crushed  stone  from  this  size,  to  that  of  im- 
palpable powder,  and  sand  were  heated  and  the 
proper  proportions  of  each  size  then  mixed  with 
sufficient  asphaltic  cement  to  thoroughly  coat  each 
particle  of  the  aggregate  and  to  fill  the  few  re- 
maining voids  in  the  aggregate.  This  mixture 
while  still  hot  was  conveyed  to  the  street,  spread 
upon  the  prepared  foundation  to  such  a  depth  that 
after  thorough  compression  by  a  heavy  roller  it 
was  two  (2)  inches  thick. 

By  this  method  of  using  the  proper  predeter- 
mined proportions  of  each  size  of  aggregate  and 
amount  of  asphaltic  cement  and  by  the  thorough 
mixing  of  same,  Warren  was  able  to  produce  a 
true  bituminous  concrete  so  that  when  compressed 
upon  the  foundation  the  wearing  surface  layer 
was  uniform  in  composition  throughout  its  entire 
depth. 

That  is  the  coarse,  medium  and  fine-sized  par- 
ticles were  indiscriminately  and  uniformly  dis- 
tributed throughout  the  depth  of  the  layer  in  order 
to  produce  uniform  density  and  uniform  stability 
at  all  points  throughout  the  mass  of  the  wearing 
surface."     [R.  120,  121.] 

To  visualize  the  Warren  mode  of  procedure,  we  will 
start  with  the  rock-crusher.  The  product  of  the  rock- 
crusher  is  an  ungraded  agglomeration  of  pieces  of 
stone  of  various  sizes,  together  with  some  powder  or 
dust.  As  this  indiscriminate  and  ungraded  mass  is 
received  from  the  rock-crusher,  it  is  taken  and  segre- 
gated according  to  the  sizes  of  the  particles.     All  the 


large  pieces  of  stone  of  •  a  unit  size-  are  placed  into 
one  bin.  Separate  bins  are  provided  for  the  various 
other  sized  units.  The  test  mentioned  by  Mr.  Perkins 
is  made  by  a  skilled  man  to  determine  in  advance  the 
proportions  of  each  size  needed  to  reduce  the  voids. 
The  proper  proportions  of  the  large  pieces  of  stone, 
smaller  pieces  of  stone,  and  stone-dust,  together  with 
the  proper  proportion  of  added  finely-divided  mineral 
matter  (sand),  are  then  introduced  into  a  mixer  with 
sufficient  asphalt  to  coat  the  particles  of  the  aggre- 
gate. After  this  mixture  has  been  prepared,  as  stated, 
it  is  transported  to  the  street  while  hot  and  is  then 
spread  upon  the  previously  prepared  base.  From  this 
it  appears  that  the  Warren  procedure  involved  the 
following: 

(a)  Sorting  the  material  into  grades  of  uni- 
form size; 

(b)  Determining,  by  a  preliminary  test,  the 
proportions  of  each  grade  needed  to  reduce  the 
voids ; 

(c)  Combining  proper  proportions  of  the  va- 
rious grades  of  material; 

(d)  Employing  enough  added  fine  material 
(sand)  to  make  a  uniformly  dense  mass  through- 
out. 

The  object  of  the  Wallace  invention  is  to  avoid  the 
necessity  of  (a),  (b)  and  (c),  and  to  reduce  the  fine 
material  required  for  (d)  by  restricting  the  introduc- 
tion of  the  fine  material  to  the  top  portion  of  the 
wearing  surface. 


(  The  Wallace  Patent. 

"In  approaching  a  patent,  we  are  to  look  pri- 
marily at  the  thing"  which  th»  inventor  conceived 
aiad  described  in  his  patent,  and  the  claims  are 
to  be  interpreted  with  this  particular  thing  ever 
before  our  eyes.  In  confining  our  attention  too 
exclusively  to  a  critical  examination  of  the  claims, 
we  are  apt  to  look  at  them  as  separate  and  inde- 
pendent entities,  and  to  lose  sight  of  the  import- 
ant consideration  that  the  real  invention  is  to  be 
found  in  the  specification  and  drawings,  and  that 
the  language  of  the  claims  is  to  be  construed  in 
the  light  of  what  is  there  shown  and  de'^.cribed." 

(Mossberg  v.  Nutter,  135  Fed.  95,  a^  99,.  Cir- 
cuit Judge   Colt.) 

"*  *  *  Such  an  agreement  is  interpreted  by 
the  same  rules  that  determine  the  constru/^tion  of 
other  contracts.  The  court  should,  as  far  as  pos- 
sible, place  itself  in  the  situation  of  the  pirties 
when  they  made  their  agreement  and  then  seek 
to  ascertain  from  the  terms  of  their  contract,  in 
the  light  of  the  circumstances  then  surrounding 
them,   what  their   intention   was. 

''This  intention  should  be  deduced  from  the 
entire  contract  and  not  from  any  part  of  it  oi 
without  any  part  of  it,  because  they  did  not  agree 
to  it,  or  to  any  part  of  it,  without  every  other 
part  of  it.  The  specification  which  forms  a  part 
of  the  sanrie  application  as  the  claims  must  be 
read  and  interpreted  with  them,  not  for  the  pur- 
pose of  limiting,  or  of  contracting,  or  of  expand- 
ing, the  latter,  but  for  the  purpose  of  ascertain- 
ing from  the  entire  agreement,  of  which  each  is 
a   part,   the   actual   intention   of   the   parties   and 
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that  intention  when  ascertained  should  prevail 
over  the  dry  words  and  inapt  expressions  of  the 
contract  evidenced  by  the  patent,  its  specification 
and  claims." 

(Century   Elec   Co.    v.    Westinghouse   Elec.    & 
Mfg.  Co.,  191  Fed.  350,  at  354,  C.  C.  A.  8th.) 

In  the  Wallace  patent  the  inventor  states: 

''The  invention  alluded  to  consists  in  a  process 
of  producing  a  pavement  and  in  the  pavement,  the 
product  of  the  process,  and  for  the  sake  of  con- 
venience and  brevity  I  will  describe  in  detail  the 
fabrication  of  the  pavement  from  which  descrip- 
tion considered  conjunctively  with  the  lettered 
drawing  both  the  process  and  the  pavement  pro- 
duced by  the  practice  of  the  process  will  be  fully 
understood."  [Wallace  patent,  p.  1,  lines  29-38, 
R.  8a.] 

In  describing  his  process  of  producing  the  pave- 
ment and  the  product  of  that  process,  Wallace  first 
explains  that  he  employs  a  base  or  foundation  A. 
rrhe  W^allace  patent  is  not  concerned  with  any  par- 
ticular style  or  type  of  base,  and  merely  states  that 
the  base  may  be  of  any  kind, 

"*  *  *  consonant  with  the  purpose  of  my 
invention."     (Wallace  patent,  p.  1,  line  42.) 

Upon  this  base  the  patent  specifies  that  there  shall  be 
spread,  without  compression,  the  body  mixture  B  of 
a  wearing  surface.  In  lieu  of  employing  for  this  mix- 
ture B  a  predetermined  graded  aggregate,  W^allace 
proposes  using  the  ungraded  product  of  a  rock-crusher. 
This  is  described  in  the  Wallace  patent,  in  the  state- 
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ment  that  he  uses  for  the  mixture  B  a  mineral  ag- 
gregate which  is  made  up  of  : 

"*  *  *  stone  of  a  size  to  pass  through  the 
interstices  of  a  screen  giving  a  stone,  the  largest 
of  which  is  the  maximum  size  desired,  and  this 
stone,  together  with  smaller  pieces  of  stone  and 
comminuted  stone  or  dust,     *     *     *."     (Wallace 

Patent,  p.  1,  lines  47-52.) 

and  that  this  stone  is  unproportioned,  and  is  merely 
*'*     *     *     in  the  state   that  the  whole   run   is 
discharged  from  a  crusher.     *     *     *."     (Wallace 
patent,  p.  1,  lines  52,  53.) 

This  ungraded  product  of  a  rock-crusher,  he  explains, 
is  then  mixed  with  a  proper  quantity  of  bituminous 
material  and  spread,  without  compression,  upon  the 
foundation  A  (W^allace  patent,  p.  1,  lines  53-57). 
Since  the  units  of  the  aggregate  for  the  mixture  B 
have  not  been  graded  or  combined  in  proper  predeter- 
mined proportions,  and  the  necessary  amount  of  sand 
has  not  been  added,  the  mixture  B  as  spread  on  the 
base  A  will  be  replete  with  voids.  These  voids  may  be 
readily  seen  in  the  drawing  of  the  Wallace  Patent. 

Wallace's  long  experience  in  the  paving  industry 
advised  him  that  the  above  mentioned  voids  must  be 
filled  at  least  at  the  top  of  the  body  of  the  wearing 
surface  in  order  to  give  to  the  pavement  the  required 
denseness  necessary  for  a  rigid  and  stable  structure. 
Accordingly,  he  provides  in  his  patent  that  the  neces- 
sary fine  material  shall  be  introduced  into  the  body 
of  the  wearing  surface  by  spreading  a  mixture  C 
of  sand    (or  the  like)   and  asphalt  over  the  mixture 
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B  before  there  has  been  any  compression  thereof. 
After  the  fine  mixture  C  has  been  spread,  a  heavy 
roller  is  passed  over  the  pavement,  driving  the  fine 
mixture  C  into  the  mixture  B  to  fill  the  voids  at  least 
in  the  upper  portion  of  the  wearing  surface.  The 
Wallace  patent  states  that  the  mixture  C  is 

«*  *  *  a  mixture  produced  by  commingling 
either  sand  or  crusher  screenings  (comminuted 
stone)  or  both  with  sufficient  bituminous  or 
asphalt  cement  to  form  a  homogeneous  mass." 
(Wallace  patent,  p.  1,  lines  59-63.) 

To  enable  the  merging  of  the  mixture  C  into  the 
mixture  B  the  Wallace  patent  reiterates,  in  seven  dif- 
ferent places,  that  the  mixture  C  must  be  spread  be- 
fore there  has  been  any  compression  of  the  mixture  B : 

1.  At  page  1,  lines  64-67,  the  patent  describes  that 

the  mixture  C  shall  be  spread 

u,(,  *  *  in  a  thin  coat  or  layer  over  the 
course  B  laid  as  before  described  but  not  com- 
pressed   or    subjected    to    pressure    or    tamping, 

Hj         *         *  " 

2.  At  page  1,  lines  70-72,  the  patent  continues  by 
directing  that  the  materials  comprising  the  mixtures 
B  and  C  are  thereupon  subjected 

***  *  *  to  initial  pressure  or  compression, 
preferably  by  moving  a  heavy  roller  over  the 
same,     *     *     *." 

3.  At  page  1,  line  86,  it  is  stated  that  the  mixtures 
B  and   C  are 

"*  *  *  pressed,  by  the  single  compression 
referred  to,     *     *     *." 
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4.  At  page  1,  line  109,  it  is  again  stated  that  the 
mixture  C  is  raked  in  a  thin  layer  over  the  mixture 
B  and  brought  to  a  true  surface 

*'*  *  *  before  the  application  of  the  only 
pressure  to  which  the  composite  pavement  is  sub- 
jected." 

5.  At  page  1,  line  111,  to  page  2,  line  8,  the  patent 
disclaims  the  rolling  of  the  mixture  B  prior  to  the  lay- 
ing of  the  mixture  C,  as   follows: 

"In  this  connection  it  will  be  appreciated  that 
the  single  compression  of  the  whole  mass  simpli- 
fies and  cheapens  the  production  of  the  pavement, 
and  instead  of  preventing  or  interfering  with  the 
adherence  of  the  upper  course  to  the  lower  course 
(as  is  the  case  when  the  lower  course  is  rolled 
or  otherzvise  pressed  precedent  to  the  application 
and  pressing  of  the  upper  course)     *     *     *." 

6.  At  page  2,  line  26,  the  patent  reiterates  that  the 
mixture  C  is  added  to  the  mixture  B  "before  com- 
pression" of  the  mixture  B. 

7.  At  page  2,  line  53,  it  is  again  stated  that  the 
mixture  B  is  laid  "zvithoiit  compression." 

The  wording  of  the  Wallace  patent  throughout  con- 
clusively shows  that  the  invention  resides  in  the  pro- 
duction of  a  single  layer  the  voids  of  which  have  been 
filled  at  the  upper  portion  by  the  blending  of  fine  ma- 
terial thereinto  in  the  process  of  laying  the  pavement 
and  without  the  necessity  of  following  the  Warren 
procedure  of  grading  and  proportioning  the  constituent 
sizes.     The  wearing  surface  of  the  Wallace  pavement 


—33— 

is  definitely  restricted  throughout  the  Wallace  patent 
to  a  single  homogeneous  layer.  The  specification  of 
the  Wallace  patent  states  that  from  the 

"*  *  *  descriptfon  considered  conjunctively 
with  the  lettered  drawing-  both  the  process  and  the 
pavement  produced  by  the  practice  of  the  process 
will  be  fullv  understood."  (Wallace  patent,  p.  1, 
Hues  34-38.) 

While  the  specification  of  the  Wallace  patent  states 
that  the  drawing  is  intended  to  show  a  portion  of  a 
pavement  produced  in  accordance  with  the  Wallace 
invention  (p.  1,  lines  24-27),  and  illustrates  a.  base 
A,  a  lower  mixture  B,  and  a  surface  mixture  C  (p. 
1,  lines  39-46),  the  specification  further  states: 

"Attention  is  here  invited  to  the  fact  that  while 
I  describe  the  pavement  made  in  accordance  with 
my  invention  as  having  two  courses  B  and  C,  the 
completed  pavement  is  not  a  multi-layer  pavement, 
but  on  the  other  hand  the  two  courses  are  prac- 
tically pressed,  by  the  single  compression  referred 
to,  into  a  single  mass."  (Wallace  Patent,  p.  1, 
Hues  80-87.) 

In  this  manner,  the  Wallace  patent  states,  there  is 
provided 

"*  *  *  a  dense  surface  laver  or  course  with- 
out in  any  way  proportioning  the  amount  of  fine 
material  used  in  connection  with  the  coarser 
stone."     (Wallace  patent,  p.  1,  lines  76-79.) 

and  thereby  Wallace  proposes  to  attain  his  avowed  ob- 
ject of  producing  a  wearing  surface 

'<*  *  *  expeditiously  laid  at  small  cost  of 
skilled-direction,  apparatus,  labor  and  material, 
*     *     *."     (Wallace  patent,  p.  1,  lines  12,  13.) 
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These  advantages  are  stated  by  Wallace  for  his  in- 
vention : 

"Among  other  advantageous  characteristics  of 
my  invention,  it  mav  be  stated  that  only  little  ap- 
paratus is  required  for  the  mixing  and  that  of  in- 
expensive character;  that  only  slight  care  is  re- 
quired in  handling  and  laying  the  materials;  that 
inasmuch  as  the  fine  mixture  in  the  thin  or  surface 
course  B  is  used  at  the  surface  only  instead  of 
being  distributed  throughout  the  whole  mass  a 
comparatively  small  quantity  of  the  fine  mixture 
is  required;  *  *  *."  (Wallace  patent,  p.  2, 
lines  12-22.) 

In  other  words,  the  object  and  advantage  of  the 
Wallace  invention  is  to  eliminate  the  prerequisites  of 
the  Warren  procedure  above  mentioned: 

(a)  Sorting  the  material  into  grades  of  uniform 
size; 

(b)  Determining,  by  a  preliminary  test,  the 
proportions  of  each  grade  needed  to  reduce  the 
voids ; 

(c)  Combining  proper  proportions  of  the  var- 
ious grades  of  material; 

(d)  Employing  enough  added  fine  material 
(sand)  to  make  a  uniformly  dense  mass  through- 
out. 

A  patent,  like  any  other  written  instrument,  is  to 
be  construed  as  a  whole,  and  strictly  in  accordance  with 
that  rule  we  find  that  not  only  do  the  specification  and 
drawing  of  the  Wallace  patent  set  forth  the  afore- 
said as  the  Wallace  invention,  but  so  also  is  that  in- 
vention defined  and  stated  in  the  claims  of  the  Wallace 
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patent.  Claim  2  of  the  Wallace  patent  is  solely  relied 
upon  by  appellant  on  this  appeal.  Claim  2  states  that 
the  mixture  B  is: 

"*  *  *  made  up  of  large  pieces  of  stone, 
smaller  pieces  of  stone  and  stone  dust,  mixed  with 
sufficient  bitumen  of  proper  consistency  to  thor- 
oughly coat  all  the  particles,  *  *  *."  (Wallace 
patent,  p.  2,  lines  66-70.) 

The  mixture  B  as  defined  in  claim  2  corresponds  pre- 
cisely to  the  mixture  B  as  set  forth  in  the  specifica- 
tion of  the  Wallace  patent,  to-wit: 

«*  *  *  stone  of  a  size  to  pass  through  the 
interstices  of  a  screen  giving  a  stone,  the  largest 
of  which  is  the  maximum  size  desired,  and  this 
stone,  together  with  smaller  pieces  of  stone  and 
comminuted  stone  or  dust,  in  the  state  that  the 
whole  run  is  discharged  from  a  crusher,  I  mix  with 
sufficient  bitumen,  of  proper  consistency,  to  form 
a  homogeneous  mass,  *  *  *.''  (Wallace  patent, 
p.  1,  lines  47-58.) 

Both  in  the  specification  and  in  the  claim,  the  mixture 
B  is  defined  as  made  up  of  large  and  small  pieces  of 
stone  and  stone-dust.  The  required  amount  of  added 
fine  mineral  matter,  i.  e.,  sand,  is  not  present  in  mix- 
ture B  when  spread  prior  to  mixture  C. 

The  mixture  C  is  defined  in  claim  2  as 

*'*  *  *  made  up  of  finely-divided  mineral 
matter  mixed  with  sufficient  bituminous  binding 
material  to  thoroughly  coat  all  of  the  particles, 
*     *     *."     (Wallace  patent,  p.  2,  lines  71-74.) 


This  correspcHids  with  the  description  in  the  specifica- 
tion, of  the  constituents  of  the  mixture  C: 

"*  *  *  a  mixture  produced  by  comminjg^ling 
either  sand  or  crusher-screenings  (comminuted- 
stone)  or  both  with  sufficient  bituminous  or  asphalt 
cement  to  form  a  homogeneous  mass.  *  *  *" 
(Wallace  Patent,  p.  1.  lines  59-63.) 

Claim  2  describes  that  the  mixture  C  is  ''blended" 
with  the  mixture  B  "at  the  top  of  the  mass,"  thereby 
referring  to  the  introduction  into  the  wearing  surface 
of  the  required  additional  finely-di\dded  mineral  mat- 
ter or  sand  to  fill  the  voids  immediately  at  the  top. 
There  can  be  no  doubt  as  to  the  accuracy  of  the 
latter  statement,  in  view  of  the  concluding  clause  of 
claim  2,  which  reads  as  follows: 

"*  *  *  whereby  the  two  lavers  are  bonded 
into  one  and  a  compact  rigid  layer  densest  at  the 
top  is  formed." 

Claim  2  thus  describes  that  the  completed  wearing 
surface  is  comprised  of  "a  compact  rigid  layer,"  and 
that  this  layer  is  to  be  "densest  at  the  top." 

In  addition  to  the  fact  that  the  description  and 
claims  of  the  Wallace  patent  are  clear  that  the  basis 
of  the  Wallace  invention  was  the  introduction  of  the 
necessary  fine  mixture  into  a  coarse  mixture  by  blend- 
ing the  former  into  the  top  of  the  latter  in  the  laying 
of  the  pavement,  the  position  of  appellees  is  fully  sup- 
ported by  the  proceedings  had  in  the  Patent  Office 
in  connection  with  the  application  for  the  Wallace 
patent.     It  is  well  settled  that  a  patent  should  be  in- 
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terpreted  and  construed  in  the  light  of  the  proceed- 
ings in  the  Patent  Office  had  on  the  application  for 
the  patent 

''Letters  patent  may  be  construed  in  the  light 
of  the  contemporaneous  intention  of  the  inventor 
and  of  the  Patent  Office;  and  to  this  end  recourse 
may  be  had  to  the  files  of  the  application  papers 
to  see  what  changes  were  made  in  the  descrip- 
tion and  claims  while  the  application  was  pend- 
ing in  the  Patent  Office."  (Walker  on  Patents, 
5th  Ed.,  p.  254.) 

The  File  Wrapper  of  the  Patent  in  Suit. 

We  find  on  an  examination  of  the  file  wrapper  [R. 
431-480],  that  the  application  for  the  Wallace  patent 
in  suit  was  rejected  six  successive  times  by  the  Pat- 
ent Office.  During  the  proceedings  on  this  applica- 
tion, many  and  various  claims  were  inserted  by  Wal- 
lace and  were  rejected  and  cancelled.  To  induce  the 
allowance  of  the  claims  as  finally  procured  in  his 
patent,  Wallace  attributed  to  their  terms  a  certain 
definite  meaning,  and  disclaimed  any  intention  to  cover 
anything  else.  Under  such  circumstaces,  it  is  well  set- 
tled that  the  patentee  is  limited  to  the  precise  features 
upon  which  he  secured  the  allowance  of  his  patent. 
This  has  been  the  established  doctrine  in  this  circuit. 
(Cole  V.  Haokstratten  Cigar  Co.,  250  Fed.  629,  C.  C. 
A.,  9th  Cir. ;  Wilson  &  IVillard  Mfg.  Co.  v.  Union 
Tool  Co.,  249  Fed.  729,  C.  C.  A.,  9th  Cir.;  W.  F. 
Schultheiss  c.  Phillips,  264  Fed.  971,  C.  C.  A.,  9th 
Cir.). 


—38— 

From  the  file  wrapper  of  the  Wallace  patent  it 
definitely  appears  that : 

First:  Wallace  disclaimed  any  intention  to  cover 
a  pavement  where  the  mixture  B  had  been  com- 
pressed prior  to  the  spreading  of  the  mixture  C. 

The  application  for  the  Wallace  patent  as  origin- 
ally filed  in  the  Patent  Ofiice  contained  four  claims. 
Two  of  these  claims  were  for  a  process  of  laying 
the  pavement,  and  the  other  two  for  the  pavement 
as  a  produce  of  the  process  [R.  436,  437].  On  August 
23,  1909,  the  Patent  Office  rejected  all  of  these  four 
claims  on  prior  patents  to  Malette,  Hassam,  and 
Hutchinson  [R.  440,  441].  In  reply  to  this  rejection, 
Wallace,  on  September  15,  1909,  filed  an  amendment 
cancelling  the  first  two  of  the  claims  submitted  with 
his  application,  and  limiting  the  remaining  claims  by 
inserting: 

"*  *  *  initiallv  compressed  simultaneous 
with  the  lower  course  and  thereby  tied  or  bound 
thereto."     [R.  442,  443.] 

Accompanying  this  amendment,  Wallace  made  an 
argument  for  the  amended  claims,  in  which  he  pointed 
out  that  the  Hassam  patent  described  a  rolling  of 
the  lower  layer  before  the  spreading  of  the  upper 
layer  and,  therefore,  did  not  disclose  the  novel  fea- 
ture invented  by  Wallace.  The  following  extremely 
important  and  conclusive  statement  appears  in  this 
argument   of    September    15,    1909: 

"  'The  rolling  of  the  stone  before  the  second 
course  or  binder  is  applied'  alluded  to  by  the  Ex- 
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aminer  would  defeat  the  aforesaid  end  that  appli- 
cant seeks  to  attain,  and  is  expressly  disclaimed  in 
applicant's  specification,  page  5,  lines  4  to  12." 
[R.  444.] 

The  disclaimer  in  the  Wallace  patent  referred  to 
in  the  foregoing  statement  appears  at  page  1,  line 
11,  to  page  2,  Hne  12,  of  the  patent  as  finally  granted 
and  printed,  and  reads: 

**In  this  connection  it  will  be  appreciated  that 
the  single  compression  of  the  whole  mass  sim- 
plifies and  cheapens  the  production  of  the  prave- 
ment,  and  instead  of  preventing  or  interfering 
with  the  adherence  of  the  upper  course  to  the 
lower  course  (as  is  the  case  when  the  lower 
course  is  rolled  or  otherwise  pressed  precedent 
to  the  application  and  pressing  of  the  upper 
course)  is  utilized  to  effect  a  bonding  of  the 
upper  course  to  the  lower  course  for  the  pur- 
pose before  described,  and  to  render  the  whole 
mass  compact  and  durable." 

Under  well  settled  law,  having  admittedly  "dis- 
claimed" a  pavement  where  the  intermediate  course 
is  rolled  prior  to  spreading  the  surface-coating,  Wal- 
lace cannot  obtain  for  his  patent  a  scope  which 
would  include  a  pavement  embodying  such  rolling. 
This  is  a  conclusive  answer  to  the  argument  in  plain- 
tiff's brief  that  claim  2  of  the  Wallace  patent  can 
by  a  forced  construction  of  the  language  be  in- 
terpreted to  cover  a  pavement  embodying  such  roll- 
ing. To  grant  the  Wallace  patent  such  a  scope  would 
be   countenancing   a   deliberate    fraud   on    the    Patent 
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Office  and  public,  because  by  his  disclaimer  Wallace 
has  obtained  his  patent  on  the  ground  that  it  did 
not   cover   pavement   employing  such    rolling. 

In  Weher  Electric  Co.  v.  E.  H.  Freeman  Elec.  Co., 
256  U.  S.  668,  (65  L.  Ed.  1162),  following  a  re- 
jection by  the  Patent  Office  the  patentee  amended 
his  claim  by  adding  certain  limitations,  and  in  an 
accompanying  argument,  headed  "Remarks,"  pointed 
out  that  his  invention  eliminated  a  certain  "rotation" 
involved  in  the  prior  art.  Having  procured  his  patent, 
the  patentee  then  sought  to  bind  as  an  infringement  a 
device  embodying  the  very  rotation  he  had  thus  dis- 
claimed. The  situation  was  the  same  with  regard  to 
the  "rotation"  in  that  case  as  it  is  in  regard  to  the 
individual  rolling  of  the  mixture  B  in  the  case  at  bar. 
The  Supreme  Court  held  that  the  patentee  was  bound 
by  his  disclaimer,  and  affirmed  a  decree  of  non-in- 
fringement : 

"Having  thus  narrowed  his  claim  against  ro- 
tary movement  in  order  to  obtain  a  patent  the 
patentee  may  not  by  construction,  or  by  resort 
to  the  doctrine  of  equivalents,  give  to  the  claim 
the  larger  scope  which  it  might  have  had  without 
the  amendments,  which  amount  to  a  disclaimer 
of  rotation  as  an  operative  feature  of  his  device. 
Shepard  v.  Carrigan,  116  U.  S.  593,  598,  6  Sup. 
Ct.  493,  29  L.  Ed.  723 ;  Hubbell  v.  United  States, 
179  U.  S.  77,  80,  21  Sup.  Ct.  24,  45  L.  Ed.  95.*' 

On  numerous  other  occasions  in  replying  to  actions 
of  the  Patent  Office  on  his  application,  Wallace  set 
forth  that  spreading  the  mixture  C  prior  to  compres- 
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sion  of  the  mixture  B  was  essential  to  the  achievement 
of  his  invention.  No  reference  was  ever  made  to  any 
other  way  or  mode  of  laying  the  pavement,  and  at 
numerous  points  Wallace  stated  that  if  that  order  of 
laying  was  not  followed,  a  pavement  of  the  type 
sought  by  him  could  not  be  attained. 

Second:  Wallace  understood  and  intended  that  the 
claims  as  finally  granted  in  his  patent  be  limited 
to  a  single  layer  in  which  the  voids  at  the  top 
of  the  mass  were  filled  by  blending  thereinto 
the  fine  mixture  C. 

During  the  entire  progress  of  the  application  for  the 
Wallace  patent,  the  Patent  Office  steadfastly  refused  to 
recognize  as  patentable  the  mere  feature  of  the  firm 
adherence  of  two  layers  of  a  wearing  surface  along 
a  juncture-line.  For  example,  by  an  amendment  filed 
October  26,  1909,  the  following  claim  was  submitted: 

*'A  pavement  comprising  a  foundation,  a  lower 
course  thereon  made  up  of  large  pieces  of  stone, 
smaller  pieces  of  stone  and  stone  dust  commingled 
with  sufficient  bitumen  of  proper  consistency  to 
render  the  course  a  homogeneous  mass,  and  an 
upper  thin  course  thereon  made  up  of  finely  di- 
vided material  commingled  with  sufficient  bitum- 
inous or  asphaltic  cement  to  render  the  upper 
course  a  homogeneous  mass ;  the  bitumen  and  stone 
dust  of  the  lowe^  course  being  united  with  the 
bituminous  or  asphaltic  cement  of  the  upper 
course  and  the  two  courses  being  thereby  con- 
nected together."     [R.  447.] 

This  claim  was  rejected  by  the  Patent  Office  as  un- 
patentable,  in   an   action  mailed   November    11,    1909. 
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[R.  449,  450.]  The  claim  was  thereupon  cancelled  by 
Wallace,  in  an  amendment  dated  November  23,  1909, 
and  claim  2  in  suit  was  substituted  therefor.  [R.  451.] 
The  rejection  and  cancellation  of  the  aforesaid  claim 
brings  this  case  directly  within  the  rule  reiterated 
by  the  Supreme  Court  in  Computing  Scale  Co.  v.  Au- 
tomatic Scale  Co.,  204  U.  S.  609,  51  L.  Ed.  645: 

''Before  taking-  up  the  record  as  disclosed  in 
file  wrapper  and  contents  we  may  premise  that 
it  is  perfectly  well  settled  in  this  court  by  fre- 
quent decisions  that  where  an  inventor,  seeking 
a  broad  claim  vi^hich  is  rejected,  in  which  rejection 
he  acquiesces,  substitutes  therefor  a  narrower 
claim,  he  cannot  be  heard  to  insist  that  the  con- 
struction  of  the  claim  allozved  shall  cover  that 
which  has  been  previously  rejected.  Corbin  Cab- 
inet Lock  Co.  V.  Eagle  Lock  Co.,  150  U.  S.  38-40, 
Z7  L.  Ed.  989,  990,  14  Sup.  Ct.  Rep.  28,  and  cases 
there  cited." 

In  its  brief  (p.  89)  appellant  correctly  quotes  the 
following  as  the  additional  limitation  incorporated  in 
claim  2  of  the  Wallace  patent  as  allowed: 

"*  *  *  'blended  with'  the  lower  course  'at 
the  top  of  the  mass,  whereby  the  two  layers  are 
bonded  into  one  and  a  compact  rigid  layer,  densest 
at  the  top,  is  formed.'  " 

But  appellant  then  proceeds  to  misconstrue  the  same 
by  stating  that  its  "net  result"  is  the  "blending  of  the 
two  courses."  To  accord  this  construction  to  claim  2 
of  the  Wallace  patent,  it  must  terminate  with  the 
phrase  "blended  with  the  coarse  mixture."    Appellant's 
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construction  totally  ignores  the  further  and  additional 
limitation : 

"  *  *  *  whereby  the  two  layers  are  bonded 
into  one  and  a  compact  rigid  layer,  densest  at  the 
top,  is  formed." 

A  claim  embodying  the  mere  "blending"  referred  to 
by  appellant,  was  made  by  Wallace  in  an  amendment 
filed  February  21,  1910  [R.  467],  was  rejected  by  the 
Patent  Office  on  March  15,  1910  [R.  471-473],  and 
was  cancelled  by  an  amendment  filed  March  18,  1910 
[R.  474.]     This  rejected  claim  reads  as  follows: 

"3.  A  pavement  consisting  of  a  lower  course 
composed  of  intermixed  stone  and  cementitious 
medium  initially  laid  on  a  suitable  foundation 
without  compression,  and  a  thin  upper  course  com- 
posed of  a  mixture  of  previously  prepared  finely 
divided  mineral  and  bituminous  matter  of  desired 
consistency  superposed  on  the  lower  course  after 
the  latter  has  first  been  laid  and  thereafter  blended 
into  intimate  relation  with  and  bounded  to  the 
upper  part  of  the  lower  course  by  pressure."  [R. 
467.] 

It  is,  therefore,  obvious  that  the  limitation  in  Claim 
2  of  the  Wallace  patent,  to  which  the  Patent  Office 
accorded  patentability  as  distinguished  from  the  prior 
rejected  and  cancelled  claims,  does  not  reside  in  the 
"blending"  if  construed  with  reference  to  merely  caus- 
ing a  firm  adherence  of  the  mixture  C  to  the  mixture 
B.  The  limitation  distinguishing  between  the  allowed 
claim  and  the  rejected  claims  must  reside  in  the 
further  limitation  that  a  single  layer  densest  at  the 
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top  is  formed.  This  undoubtedly  refers  to  the  feature 
of  the  Wallace  invention  which  relates  to  providing  a 
single  layer  wearing  surface  by  introducing  into  the 
ungraded  coarse  mixture  B  the  necessary  fine  material 
C  in  the  process  of  laying  the  wearing  surface.  The 
representations  and  delineations  made  to  the  Patent 
Office  by  Wallace,  and  found  in  the  file  wrapper  of 
the  Wallace  application,  fully  demonstrate  the  cor- 
rectness of  the  position  of  appellees.  In  an  amend- 
ment of  September  16,  1909,  Wallace  stated: 

u  *  *  *  |-]-ig  upper  course  is  bound  to  the 
lower  course  as  a  whole  and  assures  a  dense  sur- 
face course  without  in  any  way  proportioning  the 
amount  of  fine  material  used  in  connection  with 
the  coarser  stone."     [R.  443.] 

Here  is  a  clear  statement  that  by  "dense''  in  his 
patent,  Wallace  refers  to  filling  the  voids  at  the  top 
of  the  coarse  mixture  B  and  thereby  obtaining  a  struc- 
ture dense  at  the  top  without  following  the  Warren 
method  of  proportioning  the  mineral  aggregate.  Again, 
in  an  argument  contained  in  an  amendment  '^'^  in 
the  Patent  Office  on  February  5,  1910,  Wallace  'States: 

^'Applicant  further  wishes  to  emphasize  the  fact 
that  while  McDonald  attempts  to  fill  the  voids  to 
repletion  throughout  the  mass  he  (applicant)  does 
not  attempt  to  fill  the  voids  except  in  the  upper 
portion  of  the  mass,  i.  e.,  the  part  of  the  surface 
subjected  to  the  abrasive  action  of  the  traffic. 
*     *     *"     [R.   463.] 

^his    is    a    proposition    personally    advanced    to    the 
Patent  Office  by  the  patentee,  Edwin  C.  Wallace,  be- 


—45— 

cause,  at  the  head  of  this  argument,  the  attorney  for 
Wallace  states: 

"The  applicant  being  a  practical  man  in  the 
pavement  line  and  the  action  of  Jan.  27,  1910, 
having  been  submitted  to  him,  the  Examiner's  at- 
tention is  particularly  invited  to  his  reasons  why 
he  believes  the  new  claim  1  to  be  patentable  over 
McDonald,     *     *     *  ." 

The  inventor  has  thus  pointed  out  that  his  invention 
is  novel  because  he  "does  not  attempt  to  fill  the  voids 
except  in  the  upper  portion  of  the  mass."  In  constru- 
ing the  claim  as  it  finally  appears  in  the  patent,  the 
court,  under  elementary  principles  of  patent  law,  will 
adhere  to  this  interpretation  of  the  claim  as  made 
by  the  inventor  to  the  Patent  Office. 

"When  applicant  put  a  construction  upon  a 
claim  phrase  in  order  to  distinguish  from  a  ref- 
erence and  get  an  allowance,  he  should  be  held 
to  that  construction." 

(Tee  Pee  Rubber  Co.,  Inc.  v.  I.  T.  S.  Rtijbber 
Co.,  268  Fed.  250  (C.  C.  A.  6th.) 

It  is  thus  perfectly  apparent  from  the  file  wrapper 
of  the  proceedings  before  the  Patent  Office,  that  the 
Patent  Office  refused  to  grant  Wallace  a  patent  on 
merely  producing  a  firm  adherence  of  a  surface  mix- 
ture C  to  a  coarse  mixture  B  by  producing  a  zone 
of  blending  along  their  line  of  juncture.  The  Patent 
Office  required  Wallace  to  limit  his  claim  to  his  only 
patentable  invention,  i.  e.,  blending  fine  material  into 
a  coarse  mixture  to  fill  the  voids  at  the  top  of  the 
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mass,  so  that  the  resultant  mass  was  densest  at  the 
top,  and  only  granted  a  claim  therefor  after  Wallace 
had  placed  of  record  a  statement  that  he  so  in- 
terpreted and  understood  the  claim. 

In  its  brief,  appellant  urges  that  the  proceedings  of 
record  in  the  file  wrapper  of  the  patent  in  suit  "have 
no  such  effect  as  defendants  claim"  for  three  reasons. 
(Appellant's  brief,  pp.  45-47.)  "In  the  first  place"  aj)- 
pellant  states  that  the  rolling  or  compression  of  the 
lower  course  which  Wallace  disclaimed  was  the  "regu- 
lar normal  thorough  compression  universally  practiced 
in  the  prior  art"  and  not  a  mere  "initial"  compression. 
This  is  not  true.  Obviously,  the  compression  which 
will  force  the  fine  material  into  the  voids  of  the  lower 
mixture  is  that  first  or  initial  compression  which  per- 
mits of  a  relative  movement  of  the  materials  before 
the  lower  mixture  has  become  so  consolidated  as  to 
prohibit  penetration  of  the  fine  material.  There  is  no 
doubt  that  such  an  initial  compression  of  the  coarse 
mixture  prior  to  the  spreading  of  the  fine  mixture 
thereon  is  the  compression  which  Wallace  disclaimed. 
The  specification  of  the  Wallace  patent  states  that  the 
materials  are  subjected  "to  initial  pressure"  after  the 
spreading  of  the  fine  mixture  C  (p.  1,  line  70).  In 
the  "Remarks"  accompanying  the  amendment  filed  in 
the  Patent  Office  on  September  16,  1909,  Wallace 
says: 

"  *  *  ;i:  ^j^g  lower  and  upper  courses  are 
defined  as  initially  pressed  together  after  the 
placing  of  the  latter  on  the  former,  *  *  *." 
[R.  443.] 
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In  the  "Remarks"  accompanying  the  amendment  filed 
in  the  Patent  Office  on  October  26,  1909,  Wallace 
says: 

*'*  *  *  when  the  two  courses  are  subjected 
to  the  initial   compression     *     *     *."     [R.  448.] 

In  the  amendment  filed  in  the  Patent  Office  on  No- 
vember 23,  1909,  Wallace  directed  the  Patent  Office 
to  amend  the  specification  of  his  patent  by  inserting 
the  phrase: 

"The  desirable  ends  stated  are  due  to  the  fact 
that  the  initial  compression  *  *  *,"  etc.  [R. 
451.] 

In  the  "Remarks"  accompanying  the  amendment 
filed  in  the  Patent  Office  November  23,  1909,  Wallace 
said : 

"*  *  *  the  essential  feature  of  applicant's 
process — viz. :  the  placing  of  the  upper  course  on 
the  lower  course  previous  to  any  rolling  or  com- 
pression,    *     *     *."      [R.   454.] 

and  again,  in  the  same  paper,  stated: 

"*  *  *  i|-  follows  that  when  the  McDonald 
pavement  is  subjected  to  the  initial  pressure  the 
upper  course  and  lower  course  will  not  be  blended 
together     *     *     *,"  etc.     [R.  455.] 

In  the  argument  accompanying  the  amendment  filed 
in  the  Patent  Office  on  December  21,  1909,  Wallace 
again  used,  and  in  fact  underhned,  the  word  ''initial" 
[R.  459.]  In  the  argument  accompanying  the  amend- 
ment filed  in  the  Patent  Office  on  February  7,  1910, 
Wallace  refers   to 
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"*  *  *  then  initially  as  for  the  first  time 
compressing  the  two  courses     *     *     *"     [R.  462] 

again  underlining  the  word  ''initially."  Clearly,  Wal- 
lace appreciated  that  the  initial  or  first  compression  of 
the  two  materials  is  the  compression  which  must  cause 
the  merging  of  the  fine  material  into  the  coarser  mix- 
ture before  the  compression  has  proceeded  to  a  point 
which  consolidates  the  materials,  and  there  is  no  doubt, 
from  his  repeated  use  of  the  term  "initial  compression" 
that  the  first  answer  of  appellant  to  the  file  wrapper 
is  not  founded  on  fact. 

"Secondly,"   appellant     states    that    the     references 
quoted  from  the  file  wrapper. 

"*  *  *  in  almost  all,  if  not  in  all,  cases  re- 
lated to  Wallace's  process  and  not  to  his  pro- 
duct."     (Appellant's  Brief,   p.  46.) 

This  is  erroneous.  For  example,  in  the  amendment 
filed  in  the  Patent  Office  on  September  16,  1909,  Wal- 
lace amended  original  claims  3  and  4.  Each  of  these 
claims  is  for  the  pavement,  the  preamble  thereof  read- 
ing: "A  pavement  comprising  a  foundation,  *  *  *," 
etc.  These  claims  had  been  theretofore  rejected  by 
the  Patent  Office  on  the  Hassam  patent.  In  the  "Re- 
marks" accompanying  the  amendment,   Wallace   said: 

"Claims  3  and  4  are  now  free  of  the  formal 
objection  urged  against  said  claims  as  originally 
presented,  and  are  thought  allowable  because 
Hassam  does  not  anticipate  the  lower  and  upper 
courses  initially  compressed  together  *  *  *," 
etc.      [R.  44.] 
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Claims  3   and  4  were   again   rejected  by  the   Patent 
Office  on  the   Hassam  patent,  and  in  an  amendment 
filed  October  26,  1909,  they  were  cancelled  by  Wallace. 
By  such  amendment,  Wallace  substituted  as  claim  2 
an   additional  and  new  claim   for  the   pavement,   the 
preamble  of  which  reads:     "A  pavement  comprising 
a  foundation,     *     *     *,"  etc.     [R.  447.]     In  the  "Re- 
marks" accompanying  this  amendment,  Wallace  said: 
<<*     *     *     when  the  two  courses  are  subjected 
to  the  initial  compression  the  bitumen  and  stone 
dust  of  the  one  are  united  to  the  bituminous  or 
asphaltic  cement  of  the  other  and  the  two  courses 
are  tied  or  bonded  together."     [R.  448.] 

and  as  to  claim  2,  said  that 

**  *  *  *  it  is  thought  to  be  allowable  for  the 
reasons  hereinbefore  set  forth  as  warranting  the 
allowance  of  claim  1."     [R.  448.] 

This  claim  2  was  rejected  by  the  Patent  Office  on 
the  Hassam  patent  [R.  449,  450].  By  the  amendment 
filed  November  23,  1909,  Wallace  presented  as  a  sub- 
stitute claim  the  claim  which  now  appears  as  claim 
2  of  his  patent.  With  this  claim,  he  directed  that 
his  specification  be  amended  by  the  phrase: 

"The  desirable  ends  stated  are  due  to  the  fact 
that  the  initial  compression  of  the  lower  and  up- 
per courses  together  forces  the  fine  mixture  to 
blend  with  the  coarse  mixture  at  the  top  of  the 
mass."     [R.  451,  452.] 

It  is  certainly  untrue  that  the  representations  made 
concerning  the  importance  of  avoiding  an  initial  rolling 
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of  the  coarse  mixture  prior  to  the  spreading  of  the 
fine  mixture,  only  related  to  the  "process,"  as  urged  by 
appellant.  In  fact,  it  was  repeatedly  and  deliberately 
stated  to  the  Patent  Office  that  unless  the  fine  mixture 
be  spread  prior  to  compression  of  the  coarse  mixture 
the  Wallace  product  could  not  be  produced. 

"In  the  third  place,"  appellant  states  that  "it  is  quite 
immaterial  under  the  authorities  what  the  applicant 
may  or  may  not  have  argued  in  the  Patent  Office." 
(Appellant's  brief,  p.  46.)  Appellant  states  that  a 
leading  case  on  this  point  is  the  decision  of  this  court 
in  Fullerton  Walnut  Growers  Association  v.  Atider- 
son,  166  Fed.  443  (Appellant's  brief,  p.  83).  Appel- 
lant is  apparently  not  advised  as  to  the  decision  filed 
by  this  court  on  June  4,  1923,  in  Lorraine  v.  Town- 
send  et  al,  No.  3945  (not  yet  reported.)  The  opinion 
of  this  court  in  the  last  cited  case  quotes  extensively 
from  the  arguments  made  to  the  Patent  Office  and 
embodied  in  the  file  wrapper  of  the  patent  there  in 
suit.  In  the  brief  in  that  case  for  the  plaintififs-appel- 
lees,  the  decision  of  this  court  in  the  Fullerton  Walnut 
Growers'  Association  case  is  cited  and  quoted  practi- 
cally in  the  words  employed  by  appellant  in  this  case 
(see  brief  for  plaintiffs-appellees  in  Case  No.  3945, 
pp.  41,  42).  The  further  decisions  cited  on  this  point 
by  appellant  in  Auto  Pneumatic  Action  Co.  v.  Kindler 
&  Collins,  247  Fed.  323;  American  Caramel  Co.  v. 
Thomas  Mills  &  Bro.,  149  Fed.  743;  Boyer  v.  Keller 
Tool  Co.,  127  Fed.  130,  and  Spalding  v.  Wanamaker, 
256  Fed.  530,  were  all  cited  by  appellees  in  said  Case 
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3945.  Appellees  there  argued:  "Mere  argument  to 
the  Patent  Office,  if  not  reflected  in  the  claims,  is  im- 
material." (Brief,  p.  41.)  In  the  decision  of  this 
court  rendered  by  District  Judge  Dietrich,  Judges  Gil- 
bert and  Rudkin  concurring,  this  court  ruled  that  what 
the  patentee  has  said  upon  his  application  for  a  patent 
is  relevant  and  material  upon  the  construction  to  be 
given  to  the  patent.    This  court  there  said : 

'This  being  the  limitation  put  by  him  upon  the 
breadth  of  his  claims  for  the  purpose  of  avoiding 
interference  in  procuring  the  patent,  how  can  he 
now  be  heard  to  say  that  the  claims  may  properly 
be  read  upon  the  appellant's  device,  where  admit- 
tedly the  oil  is  agitated  and  broken  up?  We  are 
not  to  be  understood  as  intimating  that  corres- 
pondence between  an  applicant  and  the  Commis- 
sioner of  Patents,  or  statements  made  in  arguendo 
can  be  invoked  to  add  to  or  vary  the  language  of  a 
patent.  A  patent,  like  other  written  instruments, 
is  to  be  interpreted  by  its  own  terms.  But  when 
upon  its  face  it  is  fairly  susceptible  to  different 
constructions,  resort  may  be  had  to  the  meaning 
put  upon  it  by  the  patentee  while  his  application 
was  pending,  '(^ut)  when  a  patent  bears  upon 
its  face  a  particular  construction,  inasmuch  as  the 
specifications  and  claim  are  in  the  words  of  the 
patentee,  it  is  reasonable  to  hold  that  such  a  con- 
struction may  be  confirmed  by  what  the  patentee 
said  when  he  was  making  his  application.  The 
understanding  of  a  party  to  a  contract  has  always 
been  regarded  as  of  some  importance  in  its  in- 
terpretation.' Goodyear  Dental  Vulcanite  Co.  v. 
Davis,  102  U.  S.  222,  227.  In  this  view  we  do 
not  enlarge,  diminish,  or  vary  the  language  of  the 
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patent,  but  only  adopt  a  construction  to  which  it 
is  fairly  susceptible,  and  which,  to  induce  the  al- 
lowance of  his  claims,  the  applicant  urged  as  his 
understanding  of  their  true  intent  and  meaning." 

As  this  is  the  latest  ruling  on  the  point  by  this  court, 
we  may  safely  assume  that  it  is  established  law  in 
this  circuit. 

In  the  case  of  Selectasine  Patents  Co.  v.  Prest-0- 
Graph  Co.,  282  Fed.  223,  this  court  (Judges  Gilbert, 
Ross  and  Hunt),  said: 

"We  were  always  in  accord  to  the  extent  that 
the  patentee  cannot  escape  from  the  position 
which  he  took  before  the  Patent  Office,  and  the 
consequence  of  not  having  appealed  from  the 
action  of  the  Patent  Office;     *     *     *." 


Defendants'  Type  "A"  Wearing  Surface. 

Contrary  to  the  assertions  made  in  the  brief  for 
plaintiff-appellant,  the  fact  is  that  the  county  of  Fresno 
has  never  employed  the  Wallace  invention  of  the  pat- 
ent in  suit.  The  body  of  the  wearing  surface  on  the 
Fresno  county  highway  system  (both  Type  A  and 
Type  B)  has  been  prepared  in  accordance  with  War- 
ren Patent  727,505,  employing  the  very  mixture  for 
which  the  Wallace  patent  is  designed  to  furnish  a 
cheap  substitute.  In  his  affidavit  herein,  Mr.  Jensen, 
the  Fresno  county  surveyor  and  engineer,  states  that 
prior  to  the  expiration  of  the  Warren  patent,  the 
county  of  Fresno  paid  the  royalty  demanded  by  ap- 
pellant under  the  Warren  patent.     Mr.  Jensen  states 
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that  upon  the  expiration  of  the  Warren  patent,  the 
county  of  Fresno  was  of  the  opinion  that  the  compo- 
sition covered  by  that  patent  was  free  to  all.  Ac- 
cordingly, the  same  was  utilized  by  Mr.  Jensen  in  the 
preparation  of  the  specifications  for  the  Type  A  wear- 
ing surface  here  involved.     [R.  170.] 

Until  shortly  prior  to  the  expiration  of  the  War- 
ren Patent  727,505,  appellant,  through  its  representa- 
tives, insistently  asserted  that  the  wearing  surface 
of  that  patent  was  the  most  practical,  and  discouraged 
any  departure  therefrom.  [R.  149.]  However,  shortly 
before  the  Warren  patent  v\^as  to  expire,  appellant 
introduced,  and  began  lauding  as  superior  to  the 
Warren  construction,  a  wearing  surface  of  the  type 
embodied  in  the  Type  B  specifications  herein.  [R. 
149.]  The  specifications  for  the  Type  B  wearing  sur- 
face appear  at  pp.  41-49  of  the  record  herein. 

Much  of  the  argument  contained  in  the  brief  for 
appellant,  by  which  infringement  is  sought  to  be  es- 
tablished herein,  consists  in  a  comparison  of  these 
Type  B  specifications  and  the  wearing  surface  pro- 
duced thereby,  with  the  Type  A  specifications  and 
wearing  surface.  In  making  such  comparison,  appel- 
lant assumes  that  the  Type  B  wearing  surface  is 
that  patented  in  the  Wallace  patent  in  suit.  The 
Type  B  wearing  surface  does  embody  one  of  the 
essential  features  of  the  Wallace  patent  in  suit,  to- 
wit:  spreading  a  fine  mixture  C  upon  the  coarse  mix- 
ture B  prior  to  compression  of  the  latter,  and  there- 
after blending  the  same  thereinto.  Type  B  specifi- 
cations   provide    that    the    fine    mixture    C     shall     be 
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spread  on  the  coarse  mixture  B  ''immediately"  after 
the  mixture  B  "has  been  spread  and  before  it  has 
been  compacted  in  any  manner."  [R.  42.]  Although 
in  the  last  stated  particular  Type  B  wearing  surface 
coincides  with  the  Wallace  patent  in  suit,  the  Type 
B  wearing  surface  does  not  employ  the  Wallace  sub- 
stitute for  the  Warren  mixture  and,  therefore,  is  not 
that  patented  in  the  patent  in  suit.  There  is  no  evi- 
dence in  the  record  that  the  wearing  surface  de- 
scribed in  the  patent  in  suit  has  ever  been  successfully 
employed. 

Upon  the  introduction  by  appellant  of  the  Type  B 
wearing  surface,  it  was  given  a  full  and  fair  trial  by 
the  county  of  Fresno.  Some  sixty  miles  of  Type  B 
wearing  surface  were  laid,  and  the  results  obtained 
carefully  observed.  The  brief  for  appellant  represents 
that  the  Type  A  wearing  surface  was  developed  be- 
cause of  the  county  of  Fresno  learning  of  the  utility 
and  merit  of  the  wearing  surface  of  the  patent  in 
suit  from  this  sixty  miles  of  Type  B  wearing  surface. 
(Appellant's  brief,  pp.  20-22.)  Quite  the  opposite  is 
true.  Because  of  the  failure  of  this  sixty  miles  of 
pavement,  the  further  use  of  Type  B  specifications  in 
the  county  of  Fresno  was  condemned  by  the  county 
surveyor  and  the  board  of  supervisors,  and  Type  A 
adopted.     Mr.  Jensen  testifies: 

"Under  my  supervision  the  county  of  Fresno 
utilized  this  Type  B  construction  on  V^entura  ave- 
nue, Route  15,  and  White's  Bridge  avenue,  Route 
1,  Fresno  County  Highway  System.  This  surfac- 
ing was  inspected  and  approved  as  laid  by  a  rep- 
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resentative  of  plaintiff,  Warren  Brothers  Com- 
pany. I  observed  during  this  construction  that 
the  finishing-  course  (course  C)  is  in  fact  pressed 
or  merged  completely  into  the  binder  course 
(course  B),  so  that  there  protrudes  at  the  top 
of  the  completed  wearing  surface  a  material  per- 
centage of  the  stone  pieces  spread  as  constituents 
of  the  course  B.  To  illustrate  the  foregoing,  I 
submit  as  Defendants'  Exhibit  A  herewith  a  speci- 
men of  completed  wearing  surface  removed  dur- 
ing the  first  week  of  June,  1921,  from  said  Ven- 
tura avenue,  Route   15.      [R.   158,   159.] 

"I  have  found  from  my  observation  and  super- 
vision of  the  construction  of  approximately  sixty 
miles  of  pavement  by  the  aforesaid  Wallace 
method  that  the  same  presents  certain  serious  ob- 
jectionable features.  In  the  first  place  it  is  not 
possible  to  properly  and  evenly  distribute  the  ma- 
terial of  course  C  upon  the  course  B  if  the  course 
B  has  not  been  compressed.  This  is  due  to  the 
fact  that  the  uncompressed  upper  surface  of  the 
course  B  will  be  irregular  and  when  the  material 
for  the  course  C  is  spread  or  raked  thereon 
necessarily  such  material  will  not  be  uniformly 
distributed.  In  fact,  I  have  observed  large  areas 
of  the  finished  pavement  wherein  the  mixture  of 
course  B  is  uncovered  or  exposed  and  other 
areas  where  the  mixture  of  course  C  is  as  thick 
as  one-half  inch.  I  have  found  that  this  irregu- 
lar distribution  of  course  C  impairs  the  smooth- 
ness of  the  riding  surface  because  upon  compres- 
sion there  will  result  an  unequal  compacting  due 
to  the  different  percentages  of  voids  in  course  C 
as   compared   with   course   B.      This    produces   a 
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tendency  of  the  pavement  to  wave  under  the 
action  of  the  roller.  This  tendency  to  wave  is 
continued  and  aggravated  under  the  stress  of 
traffic  because  the  riding  surface  will  not  be  of 
uniform  density  due  to  the  irregular  distribution 
of  course  C. 

"A  further  serious  objection  to  the  method  and 
resultant  pavement  illustrated  in  the  patent  in 
suit  is  the  appearance  or  protrusion  at  the  riding 
surface  of  a  material  percentage  of  stony  pieces 
from  course  B,  As  heretofore  described  this  is 
a  necessary  result  had  if  the  courses  B  and  C 
are  blended  together  so  that  the  resultant  mass  is 
densest  at  the  top,  and  I  have  found  that  in  prac- 
tice with  pavement  laid  in  accordance  with  the 
aforesaid  specifications,  Type  B  (viz.  in  accord- 
ance with  the  patent),  a  material  percentage  of 
such  stones  do  so  protrude.  This  is  so  serious 
an  objection  from  a  practical  standpoint  to  the 
durability  of  such  pavement  that  in  my  opinion 
the  same  should  be  condemned  as  an  inefficient 
structure.  Any  stony  pieces  protruding  at  the 
riding  surface  will  take  direct  contact  with  the 
traffic.  Such  stony  pieces  being  rigid  will  not 
have  the  flexibility  inherent  in  a  mixture  of  finely 
divided  mineral  matter  mixed  with  bituminous  ma- 
terials. The  stone  pieces  will  therefore  be  sub- 
ject to  fracture  and  displacement.  Thereby  the 
riding  surface  will  become  disintegrated  and  sus- 
ceptible to  raveling.  Furthermore,  each  of  such 
stony  pieces  constitutes  an  opportunity  for  the 
entrance  of  moisture  into  the  structure  and  de- 
feats the  function  of  the  wearing  surface  as  a 
seal  coat."     [R.  161-163.] 
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This  testimony  of  Mr.  Jensen  is  fully  corroborated 
by  the  testimony  of  Mr.  Leyden,  the  chief  inspector 
for  the  Fresno  County  Highway  System,  who  testi- 
fies: 

"With  'Type  B'  construction  it  is  impossible  to 
obtain  a  uniform  distribution  of  the  top  or  finish- 
ing mixture.  This  is  due  to  the  fact  that  the 
uncompressed  binder  course  presents  a  very  ir- 
regular surface  upon  which  it  is  impossible  to 
uniformly  spread  the  mixture  for  the  finishing 
course.  I  have  found  this  results  in  the  mixture 
for  the  finishing  course  varying  greatly  in  thick- 
ness from  y2  inch  down  to  so  slight  a  thick- 
ness that  it  does  not  cover  the  large  rocks  of 
the  binder  course.  Upon  compression  of  the 
'Type  B'  pavement  the  rocks  or  large  stony 
pieces  from  the  binder  course  protrude  at  the 
top  of  the  pavement  and  the  riding  surface  has  a 
tendency  to  wave,  due  to  the  uneven  distribution 
of  the  finishing  course.  It  is  elementary  that  the 
riding  surfaces  of  any  asphalt  concrete  pavement 
should  have  no  tendency  to  wave,  as  such  ten- 
dency will  be  aggravated  in  use.  Furthermore, 
the  appearance  at  the  riding  surface  of  stony 
pieces  will  result  in  their  fracture  and  displace- 
ment, due  to  their  rigidity.  This  will  produce  a 
rapid  disintegration  of  the  riding  surfaces  and 
will  render  it  susceptible  to  raveling.  One  of  the 
most  important  functions  of  a  top  finishing  course 
is  that  it  may  provide  a  seal  coat  for  the  rest  of 
the  pavement.  With  'Type  B'  construction  the 
function  of  a  seal  coat  is  destroyed  because  each 
stony  piece  protruding  at  the  top  of  the  pave- 
ment will  provide  an  entrance  point  for  moisture." 
[R.  147,  148.] 
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The  specifications  for  Type  A  wearing  surface  were 
prepared  by  Mr.  Jensen  in  the  light  of  the  unsatis- 
factory results  obtained  with  Type  B  wearing  sur- 
face. For  the  Type  A  wearing  surface,  Mr.  Jensen 
went  back  to  the  expired  Warren  Patent  727,505. 
Following  the  Warren  method  of  reducing  the  voids, 
under  "Item  2"  of  Type  A  specifications,  Mr.  Jensen 
prescribed  the  proper  proportions  of  the  crushed  stone, 
gravel,  sand,  and  dust,  which,  together  with  the 
proper  amount  of  asphalt,  should  be  combined  to  uni- 
formly reduce  the  voids  throughout  the  body  of  the 
wearing  surface.  [R.  35.]  The  Type  A  specifica- 
tions provide  that  this  mixture  shall  be  prepared  in 
the  following  manner: 

"Each  batch  of  asphalt  concrete  shall  be  com- 
bined and  mixed  in  the  following  manner:  That 
portion  of  the  mineral  aggregate  passing  a  ^" 
screen,  including  2(X)-mesh  material,  shall  be 
placed  in  a  mechanical  mixer,  of  an  approved  type 
in  proper  proportions,  together  with  71)%  of 
the  asphaltic  cement  specified  to  be  used,  and 
mixed  for  at  least  fifteen  (15)  seconds.  The 
remainder  of  the  asphaltic  cement,  and  the  re- 
mainder of  the  mineral  aggregate  properly  pro- 
portioned, shall  then  be  added,  and  the  entire 
mixture  shall  then  be  mixed  until  every  particle 
of  stone,  sand,  and  dust,  is  thoroughly  coated  with 
asphaltic  cement.  The  minimum  length  of  time 
during  which  all  the  ingredients  shall  be  in  the 
process  of  actual  mixing,  shall  be  one  (1)  minute. 
The  mixer  paddles  shall  rotate  at  a  rate  of  not 
less  than  seventy  (70),  nor  more  than  eighty  (80) 
revolutions  per  minute.     An  accurate  timing  de- 
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vice  shall  be  provided  for  the  proper  timing  of 
the  mixing."     [R.  37.] 

Type  A  specifications  provide  that  this  previously 
prepared  mixture  shall  be  transported  to  and  spread 
upon  the  pavement  as  follows: 

"The  mixture,  prepared  as  above  specified,  shall 
be  brought  to  its  place  in  the  road  in  suitable  con- 
veyances covered  with  heavy  canvas  covers,  and 
shall  have  a  temperature  when  it  reaches  the 
work,  of  not  less  than  225°,  nor  more  than  325° 
Fahrenheit.  In  dumping  each  load,  at  least  1-3  of 
said  load  shall  be  dumped  outside  of  the  space 
upon  which  it  is  to  be  spread.  The  material 
shall  then  at  once  be  uniformly  spread  over  the 
area  designated  by  the  inspector,  by  means  of 
hot  shovels  and  rakes;  while  the  wearing  surface 
is  being  shoveled  into  place  and  spread  by  rak- 
ing, the  shovelers  and  rakers  shall  keep  ofif  the 
spread  material  to  avoid  unevenness  in  compres- 
sion."    [R.  37,  38.] 

It  is  specifically  required  under  Par.  (f)  of  the 
Type  A  specifications,  that  after  the  spreading  of 
the  aforesaid  mixture  on  the  base  of  the  pavement, 
the  same  shall  be  individually  rolled  prior  to  the 
spreading  of  the  top  or  finishing  course,  as   follows: 

''After  any  binder  course  has  been  uniformly 
spread,  as  above  specified,  it  shall  be  given  an 
initial  compression  by  means  of  a  tandem  roller, 
weighing  not  less  than  three  (3)  tons.  The 
binder  course  shall  then  immediately  be  covered 
with  the  finishing  course."     [R.  38.] 
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The  body  of  Type  A  wearing  surface  is  complete 
in  itself  following  its  individual  rolling,  but  as  a  pro- 
tective course  against  the  attrition  of  traffic,  Type  A 
specifications  provide  for  an  independent  surface  layer 
of  ,^4 -inch  thickness  thereover.  The  fine  mixture  for 
the  latter  is  maintained  intact  and  does  not  function 
to  fill  voids  in  the  lower  mixture.  The  material  for 
the  finishing  course  is  a  mixture  of  sand,  dust  and 
asphalt.  [Item  3,  R,  35,  36.]  The  Type  A  specifica- 
tions provide  that  the  finishing  course  after  thorough 
compression  ''shall  be  at  least  one-quiJrter  inch  in 
thickness."  [R.  35.]  This  fine  surface  layer  is  merely 
the  customary  mixture  employed  for  a  thin  surface 
course  by  the  paving  industry  long  prior  to  any  in- 
vention of  Wallace,  as  we  have  heretofore  shown  in 
our  reference  to  the  prior  art. 

The  Type  A  wearing  surface  does  not  adopt  any- 
thing original  with  Wallace,  and  for  the  Type  A  speci- 
fications Mr.  Jensen  has  employed  merely  the  stand- 
ard practices  of  the  prior  art.  In  the  first  place,  it  is 
apparent  that  the  basis  of  the  asserted  Wallace  inven- 
tion is  not  adopted  in  the  Type  A  specifications.  In 
the  Type  A  wearing  surface,  the  voids  in  the  body 
or  binder  course  of  the  wearing  surface  are  uni- 
formly filled  throughout  the  thickness  of  the  course 
by  selecting  and  proportioning  the  proper  grades  of 
mineral  aggregate  prior  to  spreading  the  mixture. 
The  necessary  fine  material  is  uniformly  distributed 
throughout  the  thickness  of  the  binder  course  before 
spreading  on  the  pavement.  Wallace's  invention  of 
employing  as  an  aggregate  for  the  body  of  the  wear- 
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ing  surface,  the  mere  run  of  a  crusher,  without  se- 
lecting or  proportioning  the  grades,  and  thereafter 
fining  the  voids  merely  at  the  top  by  blending  in  the 
fine  mixture  in  the  laying  of  the  pavement,  is  not 
adopted.  In  Type  A,  the  fine  material  necessarily  re- 
quired to  fill  the  voids  in  the  binder  course  is  com- 
bined with  the  coarse  mixture  before  the  course  is 
spread  or  laid.  In  the  Wallace  pavement,  the  fine 
mixture  is  introduced  as  course  C. 

It  has  been  stipulated  in  this  case  that  on  the  Black- 
stone  avenue  job,  which  is  the  particular  construction 
charged  to  be  the  infringement  in  this  case,  Type  A 
specifications  were  followed  and  conformed  to.  [R, 
198.]  The  actual  laying  of  the  Type  A  wearing  sur- 
face on  Blackstone  avenue,  and  the  results  obtained, 
are  shown  by  photographs*  taken  during  the  laying 
of  the  wearing  surface,  specimens  in  evidence  of  the 
wearing  surface,  and  the  testimony  of  Mr.  Jensen 
and  of  Mr.  Leyden.     Mr.  Leyden  testifies: 

"As  illustrated  in  said  'Exhibit  D'  the  mixture 
for  the  binder  course  was  first  spread  on  an 
asphaltic  concrete  foundation.  After  this  mix- 
ture had  been  raked  or  leveled  the  same  was 
rolled  by  means  of  the  12-ton  steam  roller  ap- 
pearing in  said  photograph.  The  mixture  for  the 
finishing  course  was  thereupon   spread  upon  the 


♦Exhibit  D,  appearing  on  the  opposite  page,  is  a  photograph  taken 
during  the  laying  of  Type  A  wearing  surface  on  Blackstone  avenue. 
The  legend  thereon  will  identify  the  uncompressed  binder  mixture ; 
the  twelve-ton  steam  roller  employed  for  compressing  the  binder  course; 
the  compressed  binder  course ;  the  uncompressed  finishing  course ;  and, 
finally,  the  completed  wearing  surface  after  rolling  of  the  finish- 
ing   course. 
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compressed  binder  course  and  the  whole  again 
rolled  by  the  same  steam  roller.  The  completed 
pavement  comprised  a  base,  a  binder  course  of 
approximately  1  1/4  inch  in  thickness  and  a  top 
or  finishing  course  of  approximately  34  inch  thick- 
ness. The  materials  of  these  two  courses  were 
not  mixed  or  blended  in  the  pavement  as  com- 
pleted. The  two  courses  were  bonded  together 
along  a  somewhat  irregular  line  by  the  cementing 
properties  of  their  bituminous  contents  but  the 
composition  of  the  two  courses  remained  entirely 
distinct."     [R.   144,    145,] 

A  specimen  of  the  Blackstone  avenue  pavement  was 
removed  just  after  laying,  and  constitutes  physical 
Exhibit  E  herein.     Mr.  Jensen  states: 

"This  specimen  is  composed  of  the  binder  and 
finishing  courses  together  with  a  portion  of  the 
base.  The  finishing  course  slightly  exceeds  the 
minimum  of  %  inch  prescribed  by  the  specifica- 
tions. This  Yx  inch  layer  is  composed  solely  of 
the  finishing  course  mixture.  None  of  the  stony 
pieces  from  the  binder  course  protrude  through 
to  the  riding  surface.  The  composition  of  the 
binder  course  and  the  composition  of  the  finish- 
ing course  remain  intact  and  are  not  mixed  or 
blended.  An  inspection  of  the  exhibit  demon- 
strates that  the  finishing  course  is  bonded  to  the 
binder  precisely  in  the  same  manner  in  which  the 
latter  is  bonded  to  the  base.  None  of  the  courses 
are  mixed  or  blended."     [R.  180,  181.] 

Four  months  after  the  laying  of  the  Blackstone  ave- 
nue pavement,  a  specimen  was  removed  therefrom,  and 
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is  in  evidence  in  this  case  as  physical  Exhibit  F, 
Mr.  Jensen  testifies: 

"An  examination  of  this  exhibit  shows  that  the 
distinctiveness  of  the  finishing  course  has  been 
maintained  in  actual  service.  The  finishing  course 
slightly  exceeds  the  minimum  %  inch  thickness 
and  is  free  from  the  stony  pieces  of  the  binder 
mixture.  This  specimen  illustrates  the  wearing 
qualities  of  Type  A  pavement.  The  seal  coat 
is  perfect  and  the  uniform  distribution  of  the 
finishing  course  has  prevented  any  tendency  to 
wave  and  provided  a  smooth  riding  surface." 
[R.  181.] 

The  photograph  on  the  opposite  page  (Defendants' 
Exhibit  G)  is  from  a  cross-section  of  a  specimen  also 
removed  from  the  Blackstone  avenue  pavement  shortly 
after  the  same  was  completed.     Mr.  Jensen  testifies: 

"It  also  illustrates  that  in  Type  A  pavement 
there  is  no  blending  of  the  binder  and  finishing 
courses,  and  that  the  two  courses  are  distinct." 
[R.   182.] 

The  testimony  in  this  case  is  uncontradicted  that 
the  binder  course  of  the  Type  A  wearing  surface  on 
Blackstone  avenue  was  rolled  with  a  twelve-ton  rol- 
ler prior  to  the  spreading  of  the  mixture  for  the  finish- 
ing course.  A  12-ton  roller  was  employed,  although 
the  specifications  required  merely  a  3-ton  roller.  This 
roller  was  identically  the  same  roller  as  was  used  to 
compress  the  mixture  for  the  finishing  course  after 
the  same  had  been  spread.  The  reference  in  the 
brief  of  appellant  to  this  compression  as  "single  roll- 
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ing"  should  not  be  understood  to  mean  that  the  twelve- 
ton  roller  only  i)assed  once  over  each  part  of  the 
binder  course.  The  roller  was  started  at  the  edge  of 
the  pavement  and  worked  across  the  width  of  the 
pavement,  lapping  the  wheels  from  6  to  12  inches. 
[R.  352.]  As  the  Blackstone  avenue  pavement  was 
20  feet  wide,  it  is  readily  shown  by  simple  computa- 
tion that  the  roller  passed  over  any  part  of  the  middle 
or  ordinary  portion  of  the  pavement  (except  at  the 
extreme  edges)  eight  or  ten  times.  This  is  admitted 
by  plaintiff's  witness  Burdge  [R.  2)73].  This  also  as- 
sumes that  the  roller  was  only  worked  back  and  forth 
along  the  pavement  once  across  the  width  of  the 
pavement,  whereas  it  was  admitted  that  at  least  in  a 
portion  of  the  work  this  rolling  was  duplicated.  [R. 
352,  353.]  Burdge  also  admits  that  the  twelve-ton 
roller  employed  in  giving  the  individual  compression 
to  the  binder  course  was  of  the  heavy  type  ordinarily 
employed  in  pavement  construction  and  was,  in  fact, 
a  heavier  roller  than  those  customarily  used  in  the 
prior  art.  [R.  373,  374.]  Probably  the  judges  of 
this  court  have  at  some  time  observed  the  rolling  of 
an  asphalt  pavement,  and  if  so,  will  readily  appre- 
ciate how  completely  an  asphalt  mixture  is  compressed 
if  a  12-ton  roller  be  passed  over  it.  Air.  Leyden 
states : 

*Tn  all  cases  this  rolling  of  the  binder  course 
consolidates  the  same  and  causes  the  materials 
thereof  to  assume  their  final  relative  positions 
prior  to  the  spreading  of  the  finishing  course." 
[R.  146.] 
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Mr.    Leyden    was    cross-examined    in    detail    on    this 
point,    to    tlie    following    effect: 

"Q.  Then  from  your  observation  you  can  say 
that  the  binder  course  in  Type  A  has  been  com- 
pressed, to  all  practical  purposes,  the  same  amount 
before  the  finishing  mixture  is  put  on  as  it  has 
after  the  finishing  mixture  is  thoroughly  rolled 
and  completed? 

"A.  Well,  as  long  as  the  pavement  is  hot  it 
will  have  a  movement.  Now  how  much  it  will 
compress  down  after  that  I  am  not  prepared  to 
say,  but  it  would  be  infinitesimal."     [R.  416.] 

Mr.  Jensen  testifies  that  the  rolling  of  the  binder 
course  consolidates  the  same  prior  to  the  spreading 
of  the  finishing  mixture,   and  that: 

"Prior  to  spreading  the  finishing  course  the  con- 
stituents of  the  binder  course  have  assumed  their 
final  relative  positions.  This  is  shown  to  be  the 
fact  by  an  examination  of  the  specimen  consti- 
tuting Exhibit  I  hereto.  The  latter  is  a  section  of 
binder  course  removed  from  Route  8,  near  Clovis, 
Fresno  county.  This  is  Type  A  construction  and 
follows  the  identical  specifications  and  represents 
Type  A  binder  course  after  compression  and  prior 
to  the  spreading  of  the  finishing  course."  [R. 
183,    184.] 

The  photograph  Defendants'  Exhibit  H  [R.  196], 
reproduced  on  the  opposite  page,  was  taken  during 
actual  laying  of  Type  A  wearing  surface  upon  Del 
Rey  avenue,  Route  18,  Fresno  county.  [R.  182.] 
This  photograph  clearly  shows  how  completely  the 
binder   course    is   compressed    and    consolidated   prior 


to  spreading  the  finishing  course  in  Type  A  construc- 
tion. In  the  photograph,  "A''  is  the  uncompressed 
binder  course  mixture;  "B"  is  the  binder  course  after 
its  individual  rolling;  "C"  is  the  uncompressed  finish- 
ing course  mixture,  and  "D"  is  the  finished  pave- 
ment after  rolling.  The  two  tracks  of  the  roller  pro- 
jecting forvc^ardly  in  the  picture  show  how  completely 
the  roller,  passing  only  once  over  an  area  of  uncom- 
pressed binder  mixture,  will  compress  and  consolidate 
the  same. 

The  dimensions  given  by  appellant's  witness  Burdge 
for  the  thickness  of  the  binder  course  after  its  initial 
compression,  as  compared  with  after  the  final  com- 
pression of  the  completed  pavement,  confirms  the  tes- 
timony of  Jensen  and  Leyden  that  the  binder  course 
received  its  ultimate  compression  prior  to  the  spread- 
ing of  the  surface  mixture.  Burdge  testifies  that  the 
binder  course  mixture  was  two  inches  thick  prior  to 
its  individual  compression,  and  after  its  individual 
compression  it  was  approximately  an  inch  and  a 
quarter  thick.  [R.  367.]  He  further  testifies  that 
after  the  surface  mixture  had  been  spread  and  the 
pavement  had  received  its  final  compression,  that  the 
binder  course  still  remained  an  inch  and  a  quarter 
thick.      [R.   382.] 

Plaintiff's  witness  Burdge,  when  asked  as  to  the 
condition  of  the  surface  of  the  binder  course  after 
its  compression  and  prior  to  the  spreading  of  the 
mixture  for  the  top  course,  replied:  *'It  had  super- 
ficial voids  in  it."  [R.  355.]  Plaintiff's  witness 
Brough  testified  to  the  same,  except  that  he  also  stated 
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that  the  marks  of  the  wheels  of  the  roller  remained 
in  the  binder  course.  [R.  385.]  Undoubtedly,  upon 
the  spreading  of  the  finishing  mixture,  the  finishing 
mixture  will  fill  the  superficial  voids  produced  by 
the  roughened  upper  surface  of  the  binder  course. 
This  will  give  a  somewhat  uneven,  irregular  meeting- 
line  between  the  surface  course  and  the  binder  course 
in  the  completed  pavement.  But  the  same  must  be 
true  of  every  wearing  surface  in  which  a  top  course 
is  laid  upon  a  coarse  mixture.  Much  has  been  said 
by  appellant  in  this  case  regarding  the  appearance  to 
the  eye  of  Type  A  and  Type  B  wearing  surfaces.  To 
further  aid  the  District  Court  to  understand  the  re- 
sults in  Type  A  pavement,  appellees  submitted  with 
the  affidavit  of  Mr.  Jensen,  Exhibit  I.  This  is  a 
specimen  of  the  binder  course  removed  from  Route 
A,  near  Clovis,  Fresno  county.  Mr.  Jensen  states 
that  this  specimen  represents  the  intermediate  course 
in  Type  A  construction  after  individual  compression 
and  prior  to  the  spreading  of  the  finishing  course. 
[R.  183.]  Mr.  Leyden  also  correspondingly  iden- 
tifies this  specimen.  [R.  146.]  The  affidavits  of 
Mr.  Jensen  and  Mr.  Leyden  were  submitted  under  the 
order  of  the  District  Court  regarding  expert  testi- 
mony [R.  83,  84],  and  remained  on  file  approximately 
five  months  prior  to  the  trial  of  this  case.  During 
that  time  no  notice  was  given  that  plaintiff  contested 
these  specimens,  and  defendants  appeared  at  the  trial 
relying  upon  the  rule  that  any  contest  of  such  speci- 
mens must  have  been  made  under  the  order  of  the 
court  regarding  expert  evidence.    Appellant  now  urges 
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that  the  court  should  give  no  consideration  to  Ex- 
hibit I,  because  the  men  who  actually  removed  the 
specimen  were  not  produced  in  court.  This  contest 
was  made  possible  because  the  court  did  not  hold 
plaintiff  to  the  order  entered  regarding  expert  evi- 
dence. Appellees  excepted  to  the  failure  of  the  court 
to  enforce  Equity  Rule  48.  [R.  318,  323.]  Before 
such  testimony  can  be  given  any  weight  here,  this 
court  should  review  its  admissibility  and,  we  submit, 
exclude  it  under  Equity  Rule  48.  Otherwise,  there  is 
an  unwarranted  disregard  of  that  rule  by  appellant.  In 
addition  to  excepting  to  the  failure  to  enforce  Equity 
Rule  48,  appellees  offered  at  the  trial  to  produce  the 
party  removing  the  specimen  constituting  Exhibit  I, 
but  this  was  denied  by  the  court.  [R.  417,  418.]  The 
importance  of  Exhibit  I  is  not  great,  because  it  was 
offered  merely  for  the  convenience  of  the  court,  and 
appellant  has  not  shown  that  the  binder  course  of 
Type  A  pavement  received  less  than  ultimate  com- 
pression prior  to  the  spreading  of  the  surface  mix- 
ture. Furthermore,  Mr.  Jensen  and  Mr.  Leyden  both 
testified  at  the  trial  that  Exhibit  I  was  a  fair  and 
typical  representation  of  the  Type  A  binder  course 
after  receiving  its  individual  compression  and  prior 
to  spreading  the  finishing  mixture.  [R.  415,  416; 
425.]     Mr.  Jensen  testifies  as  follows: 

"Q.  What  have  you  to  say  regarding  whether 
or  not  Exhibit  I  is  a  fair  example  of  the  binder 
course  as  it  appeared  on  Blackstone  avenue  after 
rolling  and  prior  to  the  spreading  of  the  finishing 
course  (handing  exhibit  to  witness)  ? 
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"A.  I  would  say  that  that  is  a  fair  example  of 
the  appearance  of  the  binder  course  on  Blackstone 
avenue."     fR.  425.] 

One  of  appellant's  witnesses  in  connection  with 
this  exhibit  referred  to  statements  made  by  a  man 
named  Anderson  concerning  a  particular  spot  on 
Clovis  avenue;  but  it  was  not  shown  at  all  that  the 
spot  referred  to  by  Anderson  was  the  one  from 
which  Exhibit  I  was  removed.  Furthermore,  Mr. 
Leyden  testified  that  no  Mr.  Anderson  had  anything 
to  do  with  the  specimens  [R.  417],  and  we  submit 
that  this  court  will  not  determine  any  question  in 
the  case  on  gossip. 

In  a  further  endeavor  to  visualize  to  the  court  the 
meeting-line  between  the  finishing  course  and  the 
intermediate  course  in  Type  A  pavement,  defendants 
produced  at  the  trial  a  chalk  specimen,  Exhibit  N.  It 
has  been  found  that  chalk  has  no  affinity  for  asphalt. 
It  was  conceived  that  if  chalk  is  spread  on  the  inter- 
mediate course  prior  to  spreading  the  finishing  course, 
that  the  chalk  would  maintain  a  color-Hne  so  that  the 
eye  could  trace  the  meeting-line  between  the  two 
courses.  Appellant  urges  that  this  specimen  should 
be  disregarded  because  Mr.  Leyden  did  not  remain  in 
attendance  during  the  actual  conduct  of  the  experi- 
ment, but  gave  directions  to  his  subordinates  to  conduct 
the  same.  There  is  no  evidence  that  the  regular  Type 
A  construction  was  not  followed  in  this  case.  Mr. 
Leyden  testified  that  he  gave  directions  that  this 
specimen  was  to  be  taken  from  the  Clovis  avenue 
pavement    in    the    regular   course    of   construction    of 
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Type  A.  [R.  413.]  Appellant  attacks  this  specimen 
on  the  ground  that  the  talcum  powder  might  have 
cooled  off  the  binder  course.  The  specimen  shows 
that  only  a  very  thin  skim  of  chalk  was  used,  and 
we  deem  it  quibbling  to  claim  that  it  could  have 
chilled  the  binder  course  mixture  to  any  appreciable 
degree.  As  said  by  the  court  at  the  trial  of  this 
case,  this  chalk  specimen  is  helpful,  for:  "It  shows 
the  line  of  cleavage  between  the  binder  course  and 
the  finishing  course."     [R.  414.] 

Appellant  relies  upon  the  fact  that  it  is  difficult, 
in  any  of  these  pavements  after  they  are  laid  and 
rolled,  to  distinguish  with  the  eye  one  course  from 
another.  This  is  primarily  due  to  the  fact  that  the 
material  in  each  of  the  courses  is  of  the  same  color. 
Furthermore,  the  same  asphalt  is  used  in  each  of  the 
courses,  and  a  certain  amount  of  identically  the  same 
grade  of  fine  aggregate  is  employed.  This  renders  it 
difficult,  from  a  mere  observance  of  the  eye,  to  tell 
where  one  course  begins  and  another  stops.  Particu- 
larly is  this  the  case  with  photographs.  This  is  fully 
demonstrated  by  Defendants'  Physical  Exhibit  E. 
This  is  a  specimen  of  Type  A  pavement  including 
the  base  and  the  wearing  surface.  It  is  not  denied  that 
the  base  was  laid  and  rolled  and  left  from  one  day  to 
a  week  before  the  wearing  surface  was  applied  thereto. 
Under  any  theory  advanced  by  appellant  in  this  case, 
the  binder  course  of  the  wearing  surface  cannot  be 
''blended"  into  the  base.  Vet  it  is  just  as  difficult  to 
determine  the  meeting-line  between  the  hinder  course 
and  the  base,  as  it  is  to  determine  the  meeting-line 
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hetzveen  the  finishing  course  and  the  binder  cotifse  in 
Exhibit  E.  The  "blending"  referred  to  by  the  Wal- 
lace patent  is  not  the  mere  filling  of  the  superficial 
voids  produced  at  the  roughened  surface  of  a  coarse 
mixture,  for  such  superficial  voids  always  appeared 
and  were  always  filled  in  the  prior  art  pavements,  as 
we  will  hereinafter  point  out. 

The  proofs  in  the  record  clearly  establish  that  Type 
A  wearing  surface  is  not  a  single  layer  structure,  but 
is  multi-layer  in  character.  The  body  or  binder  course 
comprising  the  first  layer  of  the  Type  A  wearing  sur- 
face is  formed  by  the  preparation  of  a  uniform  and 
homogeneous  mixture  properly  graded  to  reduce  the 
voids.  A  sufficient  quantity  of  fine  mixture  is  intro- 
duced into  this  binder  course  before  it  is  spread  to 
fill  the  voids  uniformly  throughout.  The  top  or  sec- 
ond layer  of  the  wearing  surface  is  formed  of  a  mix- 
ture of  fine  mineral  matter  (sand)  and  asphalt,  and 
is  superposed  upon  the  binder  course  as  a  seal-coat 
and  to  withstand  attrition.  It  is  not  the  function  of 
the  materials  of  this  top  course  to  be  blended  and 
merged  into  the  binder  course  to  fill  the  voids  at  the 
top  thereof.  To  the  contrary,  the  top  course  is  to 
remain  distinct  from  the  binder  course  and,  as  pre- 
scribed by  the  specifications,  after  the  completion  of 
the  pavement  "shall  be  at  least  one-quarter  inch  in 
thickness."  [R.  35.]  The  Type  A  wearing  surface  is, 
therefore,  of  the  multi-layer  character  which  is  ex- 
pressly disclaimed  in  the  Wallace  patent,  in  the  speci- 
fication, as  follows: 
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"*     *     *     the  completed  pavement  is  not  a  multi- 
layer pavement,  but  on  the  other  hand  the  two 
courses  are  practically  pressed,  by  the  single  com- 
pression referred  to,  into  a  single  mass." 
(Wallace  Patent,  p.   1,  lines  83-87.) 


The  Type  A  Wearing  Surface  Does  Not  Infringe 
the  Wallace  Patent  in  Suit. 

It  cannot  be  soundly  maintained  that  Wallace  made 
any  primary  or  generic  invention.  It  is  elementary 
that  in  construing  a  patent  the  court  will  be  guided  by 
the  actual  extent  of  the  invention  made  by  the  pat- 
entee. A  patent  for  a  narrow  detail  improvement  will 
be  given  a  narrow  and  restricted  construction.  Wal- 
lace was  not  the  first  to  invent  a  composite  pavement 
having  a  base  and  a  wearing  surface,  the  latter  con- 
sisting of  a  body  or  binder  course  with  a  thin  finishing 
course  superposed  thereon.  This  combination  of 
courses  was  old  and  well  known  in  the  art  prior  to 
Wallace.  Wallace  did  not  invent  any  of  the  mixtures 
employed  by  appellees  in  their  Type  A  pavement.  We 
have  seen  that  to  obtain  a  grant  of  his  patent  in  the 
Patent  Office,  Wallace  disclaimed  any  intention  to 
cover  a  pavement  in  which  the  body  or  binder  course 
of  the  wearing  surface  was  individually  rolled,  or 
in  which  the  mineral  aggregate  was  graded  and  the 
mixture  completed  prior  to  spreading  and  laying  on 
the  base.  In  fact,  Wallace's  sole  novel  thought  resided 
in  employing  the  run  of  a  crusher  and  blending  there- 
into the  necessary  fine  mixture  in  the  laying  of  the 
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pavement.  This  was  a  limited  and  specific  improve- 
ment. The  law  is  well  settled  that  the  court,  in  in- 
terpeting  the  Wallace  patent,  will  limit  the  scope 
thereof  to  the  aforesaid  actual  and  only  contribution 
to  the  art  made  by  Wallace.  Where  the  patent  is 
merely  an  improvement  patent  and  not  a  pioneer,  the 
court  will  not  construe  the  patent  to  cover  anything 
except   the    specific    improvement   made. 

Gordon  v.   Warder,   150  U.   S.  47,  37  L.   Ed. 

992; 
Boyd  V.  Janesville,   150  U.   S.  260,  39  L.   Ed. 

973; 
Clark  V.   Willimnantic,   140  U.  S.  481,  351  L. 

Ed.   521; 
Hopkins  on  Patents,  p.   187. 

In  preparing  the  specifications  for  the  Type  A  wear- 
ing surface,  Mr.  Jensen  intentionally  and  advisedly 
refused  to  adopt  the  sole  improvement  or  suggestion 
invented  by  Wallace.  Mr.  Jensen  has  given  his  rea- 
sons for  not  adopting  the  Wallace  invention,  and  the 
success  had  with  Type  A  pavement  fully  justifies  Mr. 
Jensen's  judgment.  Instead  of  adopting  the  Wallace 
idea  of  using  a  crusher-run  in  the  intermediate  mix- 
ture and  blending  the  necessary  fine  mixture,  in  situ, 
Jensen  went  back  to  the  expired  Warren  patent  and 
employed  the  Warren  graded  mixture.  Following  the 
Warren  patent,  and  instead  of  adopting  the  Wallace 
idea  of  avoiding  any  compression  of  the  coarse  mix- 
ture prior  to  spreading  thereover  the  fine  mixture,  Mr. 
Jensen  adopted  the  prior  art  practice  of  individually 
rolling  the  binder  course   mixture.     We  cannot  per- 
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ceive,  from  a  careful  study  of  the  case,  where  the 
specifications  for  the  Type  A  wearing  surface,  or  the 
construction  embodied  therein,  adopt  anything  at  all 
which  was  invented  by  Wallace.  We  believe  that  the 
Type  A  pavement  is  founded  on  the  established  prac- 
tices and  principles  had  in  the  paving  industry  prior 
to  any  asserted  invention  of  Wallace.  It  follows  that 
there  is  nothing  in  the  law  which  would  warrant  con- 
struing the  Wallace  patent  to  monopolize  Type  A 
wearing  surface. 

An  issue  of  infringement  in  a  patent  case  is  ordi- 
narily determined  by  comparing  the  claim  alleged  to  be 
infringed,  with  the  alleged  infringing  thing.  Usually 
this  comparison  may  be  most  readily  made  by  first 
resolving  the  claim  into  its  elements.  Appellant  in  its 
brief  before  this  court  concedes  that  the  first  claim 
of  the  Wallace  patent  is  limited  to  ''the  requirement 
that  the  upper  course  shall  be  laid  without  previous 
compression  of  the  lower  course,"  and  only  urges 
that  claim  2  is  "here  in  issue."  (Appellant's  Brief,  p. 
71.)     The  elements  of  claim  2  are  as  follows: 

1.  A   foundation; 

2.  A  lower  course  thereon  made  up  of  large 
pieces  of  stone,  smaller  pieces  of  stone  and  stone 
dust,  mixed  with  sufficient  bitumen  of  proper 
consistency  to  thoroughly  coat  all  of  the  particles, 
and 

3.  An  upper  thin  course  disposed  on  the  lower 
course  and  made  up  of  finely-divided  mineral  mat- 
ter mixed  with  sufficient  bituminous  binding  ma- 
terial to  thoroughly  coat  all  of  the  particles,  and 
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4.  Blended  with  the  coarse  mixture  at  the  top 
of  the  mass; 

5.  Whereby  the  two  layers  are  bonded  into 
one  and  a  compact  rigid  layer  densest  at  the  top 
is  formed. 

Defendants'  Type  A  wearing  surface  does  not  co- 
incide with  the  following  limitations  of  claim  2  of 
the  patent  in  suit,  to  wit : 

(a)  The  lower  or  binder  course  of  Type  A 
is  not  "made  up  of  large  pieces  of  stone,  smaller 
pieces  of  stone  and  stone  dust,"  but  is  made  up 
of  a  properly  graded  and  proportioned  Warren 
mixture  of  crushed  stone,  gravel,  sand  and  dust. 

(b)  The  top  course  is  not  "blended  with  the 
coarse  mixture  at  the  top  of  the  mass,"  but,  as 
prescribed  in  the  Type  A  specifications,  in  the 
completed  pavement  remains  "at  least  one-quarter 
inch   in   thickness." 

(c)  In  lieu  of  "  a  compact  rigid  layer,"  Type 
A  wearing  surface  is  multi-layer,  in  that  it  con- 
sists of  a  binder  course  with  a  top  finishing  course 
superposed   thereon. 

(d)  Type  A  wearing  surface  is  not  "densest 
at  the  top,"  for  the  binder  course  is  of  uniform 
density  throughout  and  of  greater  density  than  the 
top   1/4-inch  finishing  course. 

(a)  Claim  2  specifies  that  the  lower  course  (mix- 
ture B)  is  "made  up  of  large  pieces  of  stone,  smaller 
pieces  of  stone  and  stone  dust."  Under  the  guise  of 
referring  to  this  mixture  as  a  "coarse-to-fine"  mixture, 
appellant's  brief  endeavors  to  interpolate  into  this 
mixture  something  that  it  does  not  contain.     Appel- 
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lant  states  that  it  "consists  of  a  mixture  of  different 
sizes  of  stone,  varying  from  coarse  pieces  to  fine  sa^ul 
and  dust"  (Appellant's  Brief,  p.  2).  This  is  ex- 
tremely misleading-.  Claim  2  definitely  specifies  large 
pieces  of  stone,  smaller  pieces  of  stone  and  stone  dust, 
and  does  not  specify  (and  thereby  excludes)  sand. 
The  phrase  **made  up  of,"  like  the  term  "consists  of," 
serves  to  indicate  what  is  not,  as  well  as  what  is, 
present  in  the  mixture.  (Hoskins  Mfg.  Co.  v.  Gen- 
eral Elec.  Co.,  212  Fed.  422,  at  428.)  Construed  in 
the  light  of  the  specification, — as  the  court  should  con- 
strue any  patent  (Walker  on  Patents,  Sec.  182), — 
this  obviously  refers  to  "a  crusher  run."  Sand  must 
be  added  to  fill  the  voids  in  such  mixture  (Richard- 
son, pp.  23-25,  Exhibit  M-11).  The  Wallace  patent 
shows  throughout,  that  the  mixture  B  is  to  be  spread 
before  any  sand  is  introduced,  and  that  the  introduc- 
tion of  the  sand  is  to  be  accomplished  by  the  spread- 
ing and  blending  of  the  fine  mixture  C.  The  drawing 
of  the  Wallace  patent  shows  the  mixture  B  replete 
with  voids  unfilled  by  any  fine  material.  The  Wallace 
specification  states  that  the  mixture  B  is  to  be  spread. 

"*  *  *  in  the  state  that  the  whole  run  is  dis- 
charged from  a  crusher."  (Wallace  Patent,  p. 
1,  lines  53,  54.) 

A  rock-crusher  will  produce  large  and  small  pieces 
of  stone  and  stone-dust,  but  a  "crusher  run"  will  con- 
tain no  sand.  In  his  application  as  originally  filed, 
Wallace  requested  as  claim  3,  a  claim  in  which  the 
mixture    B    was    merely    stated    to    be    composed    of 
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"*  *  *  stone  commingled  with  binding  material," 
without  particularizing  upon  the  sizes  or  character  of 
the  stone  [R.  437].  This  was  rejected  by  the  Patent 
Office,  and  cancelled  [R.  446,  447].  Wallace  sub- 
stituted a  new  claim  (claim  2  of  the  patent)  and 
defined  therein  the  specific  character  of  the  mineral 
constituent  of  the  mixture  B.  To  obtain  this  claim, 
and  differentiate  from  the  prior  patents  to  Hassam  and 
McDonald,  \\'allace  argued  to  the  Patent  Office  that 
claim  2  recited  the  specific  ingredients  of  the  mixture 
B,  and  that  neither  Hassam  nor  McDonald  had  such 
specific  mixture  [R.  4541.  This  was  again  urged  to 
the  Patent  Office  in  an  amendment  filed  by  Wallace 
on  December  21,  1909,  wherein  he  said: 

"It  is  confidently  thought  that  from  the  fore- 
going the  examiner  will  reach  the  conclusion  that 
the  materials  of  the  two  courses  are  essential  to 
the  practice  of  the  process  and  the  attainment 
of  the  resuh  sought     *     "     *."      [R.   458.] 

The  fact  that  the  mixture  B  of  the  Wallace  patent 
is  merely  the  product  of  a  rock-crusher  and  does  not 
contain  any  sand,  is  a  distinguishing  characteristic 
of  the  Wallace  invention  which  appellant  attempts  to 
becloud.  The  function  of  the  sand  in  such  a  mixture 
is  to  fill  the  voids  around  the  stone  pieces  and  provide 
them  with  proper  lateral  support  [R.  106].  As  the 
broken  stone  product  of  a  rock-crusher  is  distributed 
on  the  base  of  the  pavement,  the  particles  will  be 
neither  in  close  contact  nor  in  fixed  position  relative 
to  each  other  until  the  necessary  sand  is  introduced 
into  the  mixture  and  pressure  applied  [R.  105].     The 


—78— 

theory  of  the  Wallace  invention  is  to  employ  an  initial 
compression  which  will  first  force  the  necessary  sand 
between  the  rock  pieces  afid  then  press  the  rock  pieces 
and  sand  into  close  contact  to  consolidate  the  mass. 
As  stated  in  the  testimony  of  the  inventor  Wallace: 

"By  the  preferred  method  of  construction 
pointed  out  by  the  patent  in  suit  the  large  min- 
eral units  of  the  lower  layer  are  neither  in  close 
contact  nor  in  fixed  position  relative  to  each  other 
when  the  fine  mixture  is  spread  over  the  top, 
but  are  disposed  loosely  on  the  foundation.  The 
pressure  which  brings  the  large  units  into  close 
contact  and  bonds  them  together  acts  first  on 
the  fine  mixture  and  tends  to  force  it  into  the 
interstices  of  the  upper  portion  of  the  layer  of 
coarse  mixture  and  at  the  same  time  it  consoli- 
dates said  layer  by  causing  a  change  in  the  rela- 
tive position  of  the  particles  of  which  it  is  com- 
posed."    TR.  105.] 

The  fact  that  Wallace  understood  and  intended  the 
patent  in  suit  to  be  limited  to  a  coarse  mixture  made 
up  merely  of  large  pieces  of  stone,  smaller  pieces  of 
stone  and  stone-dust,  and  spread  prior  to  the  intro- 
duction of  the  necessary  proportion  of  sand,  is  further 
shown  by  the  fact  that  ten  days  before  the  issuance 
of  the  patent  in  suit  Wallace  applied  for  another 
patent,  No.  1,183,507  [R.  499j].  In  this  later  patent, 
Wallace  states: 

"The  object  of  my  present  application  is  to 
regulate  the  percentage  of  voids  in  the  mineral 
matter  used  for  the  lower  course  of  wearing  sur- 
face, and  also  to  permit  the  use  of  stone  other 
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than  crusher  run,  as  in  many  cases  this  may  prove 
advantageous  in  reducing  the  cost  of  construc- 
tion."   (Patent  1,183,507,  p.   1,  Hnes   13-19.) 

From  this  it  appears  that,  after  the  Patent  Office 
had  determined  upon  what  claims  might  be  allowed 
in  and  before  the  grant  of  the  patent  in  suit,  Wallace 
appreciated  and  agreed  that  such  claims  were  limited 
to  using  for  the  mixture  B  the  mere  run  of  a  crusher 
to  which  no  sand  had  been  added.  He  foresaw  that 
his  patent  would  not  be  infringed  if  sand  was  com- 
bined with  the  mixture  before  it  was  spread  in  lieu 
of  blending  it  by  means  of  the  mixture  C.  In  his 
later  patent  he,  therefore,  proposed  introducing 
***  *  *  sufficient  sand  or  earthy  material  to  reduce 
the  voids  to  22% — 28%  of  the  mass,"  before  spread- 
ing the  mixture  B  (Wallace  Patent  1,183,507,— p.  2, 
lines  43-44).  Patent  1,183,507  contains  this  significant 
statement : 

"I  wish  to  call  attention  to  the  fact  that  no 
eifort  is  made  to  fill  the  voids  to  repletion 
throughout  the  mass  but  to  so  regulate  the  voids 
in  lower  portions  thereof  that  the  resultant  wear- 
ing surface  while  possessing  sufficient  rigidity  in 
its  lower  portion  to  withstand  traffic  is  less  dense 
in  the  lower  than  in  the  upper  portion  of  the 
mass."      (P.    1,   lines  98-105.) 

The  Warren  patent  727,505  proposed  proportioning 
and  combining,  prior  to  spreading,  a  proper  amount 
of  sand  to  fill  the  voids  to  the  greatest  possible  reple- 
tion, and  stated  that  before  the  invention  of  Warren 
it  had  not  been  possible  to  fill  the  voids  to  less  than 
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21  per  cent  (Warren  Patent  727,505,  p.  1,  lines  44, 
45).  In  applying-  for  his  second  patent,  Wallace  per- 
ceived that  he  must  disting-uish  from  the  Warren 
patent  727,505,  and,  therefore,  began  where  Warren 
left  off,  to  wit:  at  22  per  cent.  In  other  words,  he 
did  not  propose  in  his  later  patent  introducing  suf- 
ficient sand  into  the  mixture  B  before  it  was  spread 
to  fill  the  voids  to  repletion,  but  did  propose  mixing 
enough  to  come  as  near  as  patentably  possible  to  the 
Warrent  patent,  to  w^it :  22  per  cent.  This  would  par- 
tially fill  the  voids  throughout  the  mass,  but  not  to 
repletion,  as  stated  by  Wallace.  The  blending  of 
further  sand  by  means  of  the  mixture  C  would  fill  the 
voids  to  repletion  at  the  top  of  the  mass  and  produce  a 
layer  less  dense  in  the  lower  than  in  the  upper  por- 
tion of  the  mass,  as  specified  by  Wallace  (Wallace 
Patent  1,183,507,  p.  1,  line  105).  This  all  clearly  and 
distinctly  shows  that  W^allace  understood,  appreciated 
and  agreed  that  Warren  Patent  727,505  covered  a 
mixture  in  which  the  necessary  sand  to  fill  the  voids  to 
less  than  21  per  cent  was  combined  prior  to  spreading; 
that  Wallace  Patent  1,183,507  covered  a  mixture  B  in 
which  sufficient  sand  was  combined  prior  to  the  spread- 
ing to  reduce  the  voids  down  to  22  per  cent.,  and 
that  the  patent  in  suit  only  covered  a  mixture  B  with 
which  no  sand  had  been  combined  prior  to  spreading. 
The  metes  and  bounds  of  these  three  patents  are  con- 
tiguous, but  do  not  overlap.  The  effort  of  appellant 
in  this  case  is  to  becloud  the  clear  delineation  of  these 
metes  and  bounds  to  the  end  that  Type  A  wearing 
surface  will  be  placed  in  the  territory  of  the  patent  in 
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suit,  whereas  it  belongs  in  the  territory  of  Warren 
patent  727,505,  and  is  separated  from  the  patent  in 
suit  by  the  territory  of  the  later  Wallace  patent 
1,183,507.  The  binder  course  mixture  of  Type  A 
wearing  surface  does  not  correspond  to  the  Wallace 
patent  in  suit,  because  it  is  made  up  of  crushed  stone, 
gravel,  sand  and  dust,  instead  of  "large  pieces  of 
stone,  smaller  pieces  of  stone  and  stone  dust."  All  of 
the  fine  material  (sand)  necessary  to  reduce  the  voids 
to  less  than  21  per  cent  is  combined  in  the  binder 
course  mixture  of  Type  A  prior  to  the  spreading  of  the 
mixture  in  the  manner  of  Warren  patent  727,505. 
None  of  the  sand  is  so  combined  in  the  Wallace  patent 
in  suit. 

(b)  Claim  2  of  the  Wallace  patent  specifies  that 
the  fine  mixture  C  is  "blended  with  the  coarse  mixture 
at  the  top  of  the  mass."  Appellant  and  appellees  are 
not  in  accord  as  to  the  meaning  and  proper  interpre- 
tation of  this  phrase  of  the  claim.  Appellees  contend 
that  it  refers  to  Wallace's  conception  of  introducing 
the  necessary  fine  material  or  sand  into  the  mixture  B 
by  spreading  and  blending  the  mixture  C  and  initially 
compressing  the  mass  to  produce  a  single  layer.  This 
is  consistent  with  the  fact  that  Wallace  was  endeavor- 
ing to  fill  the  voids  at  the  top  of  a  crusher-run  mixture 
without  the  necessity  of  employing  enough  sand  or  fine 
material  to  fill  the  voids  throughout  the  mass.  There- 
fore, in  defining  his  pavement  in  claim  2  of  the  patent 
in  suit,  Wallace  stated  that  the  fine  mixture  should 
be  blended  with  the  coarse  mixture  "at  the  top  of  the 
mass."     Type   A   wearing   surface   does   not    embody 
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this  thought  in  any  manner.  In  Type  A  wearing  sur- 
face, the  fine  material  for  the  binder  course  mixture 
is  combined  therewith  prior  to  the  spreading  of  the 
mixture  on  the  base.  The  fine  material  of  the  course 
C  is  not  for  the  purpose  of  combining  with  the  binder 
course  mixture  to  fill  the  voids  therein,  but  is  to  pro- 
vide a  separate  layer  superposed  thereon.  In  Type  A, 
sufficient  fine  material  is  graded  into  the  binder  course 
mixture,  independent  of  the  mixture  C,  to  fill  the 
voids  uniformly  throughout  and  to  less  than  21  per 
cent.  There  is  no  blending  in  Type  A  pavement  which 
corresponds  to  the  blending  referred  to  in  claim  2  of 
the  patent  in  suit.  It  was  so  held  by  the  District 
Court  herein: 

"I  am  persuaded  from  a  consideration  of  all  of 
the  facts  involved,  including  an  inspection  of  the 
pavement  produced  by  the  defendants,  that  the 
two  courses  of  the  pavement  produced  by  them 
were  and  are  not  blended  within  the  meaning  of 
that  term  as  used  in  plaintiff's  patent.  In  my 
judgment,  therefore,  there  is  no  infringement  of 
plaintiff's  patent  shown  by  the  product  of  de- 
fendants."    [R.  503.] 

To  meet  the  exigencies  of  this  case,  appellant 
attempts  to  escape  the  meaning  for  claim  2  above 
attached,  and  urges  that  all  that  is  meant  by  the  re- 
quirement in  the  claim  "blended  with  the  coarse  mix- 
ture at  the  top  of  the  mass"  is  that  there  shall  be 
"no  sharp  or  clear  dividing  line  between  the  two 
courses."  Appellant  refers  to  the  sentence  in  the 
patent  in  suit  (p.  2,  lines  32-36) :     "While,  of  course, 
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C   (the  fine  mixture)   is  added  in  one  principal  coat 
or  layer  more  may  be  added  from  time  to  time  during 
the  progress  of  the  laying  if  required  in  order  to  cause 
the  surface  to  seal  or  close  up  in  spots  requiring  more 
fine   mixture,"   as    showing   that    Wallace   intends    to 
have  a  layer  of  fine  material  only  superposed  above 
all  of  the  coarse  aggregate  (Appellant's  Brief,  p.  59). 
This  sentence  does  not  support  appellant's  contention. 
The  sentence  plainly  means  that  if  in   spreading  the 
mixture  C  a  sufficient  quantity  has  not  been  used  to 
fill  the  voids  at  the  top  of  the  mass,  that  then  more 
fine  material  may  be  added.     We  will  show  at  a  later 
point  herein  that,  if  construed  as  urged  by  appellant, 
the  patent  is  void,  because  there  was  no  sharp  or  clear 
dividing  line  between  the  two  courses  in  the  prior  pave- 
ments of  this  type.     At  this  point,  we  wish  to  empha- 
size that  the  terms  of  the  patent  in  suit  clearly  belie 
such  an  interpretation.    If  the  phrase  of  the  claim  read : 
"blended  with  the  coarse  mixture  so  that  no  sharp  or 
clear  dividing  line  between  the  two  courses  existed," 
appellant's   interpretation   thereof   might   be  arguable. 
But  the  claim  reads,  blended  ''at  the  top  of  the  mass." 
Obviously,  if  there  be  two  courses,  the  product  is  not 
blended  at  the  top  of  the  mass,  even  though  there  be 
no  sharp  or  clear  dividing  line  between  the  two  courses. 
Appellant   would   in  effect  place   a  construction  upon 
claim  2  just  the  opposite  of  the  terms  of  the  claim. 
This  is  another  attempt  to  man-handle  a  patent  claim 
and  treat  it  as  "a  nose  of  wax  which  may  be  turned 
and  twisted  in  any  direction,"  a  practice  authoritatively 
criticized  in  White  v.  Dunbar,  119  U.  S.  47.     Appel- 
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lees'  position  is  further  supported  by  the  fact  that  the 
Wallace  patent  calls  for  a  wearing  surface  which  is 
not  multi-layer,  and  in  that  respect  also  Type  A  wear- 
ing surface  does  not  correspond,  to  claim  2  of  the 
patent  in  suit. 

(c)  Claim  2  of  the  Wallace  patent  specifies  that 
"the  two  layers  are  bonded  into  one  and  a  compact 
rigid  layer  *  *  *  j^^  formed."  It  is  obvious  from 
the  Wallace  patent  that  Wallace  was  not  seeking  a 
multi-layer  wearing  surface.  In  spreading  two  mix- 
tures, B  and  C,  upon  the  base,  Wallace  was  not  seek- 
ing to  gain  two  layers  in  the  finished  pavement,  but 
was  merely  adopting  that  method  as  the  most  ex- 
pedient one  by  which  to  intermingle  the  fine  mixture 
C  and  coarse  mixture  B  to  form  a  single  mixture. 
W^allace  is  explicit  in  his  patent  that  he  is  to  patent 
a  single  layer.     In  his  specification,  Wallace  states: 

"Attention  is  here  invited  to  the  fact  that  while 
I  describe  the  pavement  made  in  accordance  with 
my  invention  as  having  two  courses  B  and  C, 
the  completed  pavement-  is  not  a  multi-layer  pave- 
ment, but  on  the  other  hand  the  two  courses  are 
practically  pressed,  by  the  single  compression 
referred  to,  into  a  single  mass."  (Wallace  Pat- 
ent, p.  1,  lines  80-87.) 

The  brief  for  appellant  states  that  the  wearing  sur- 
face of  the  Wallace  patent  "will  of  course  not  be 
homogeneous  throughout"  (Appellant's  Brief,  p.  4), 
undoubtedly  with  the  intent  to  portray  the  wearing 
surface  of  the  patent  in  suit  as  of  the   same  multi- 
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layer  character  as  Type  A.  The  Wallace  patent  in 
suit  states: 

*****  the  materials  of  the  two  courses  be- 
ing united  at  the  top  of  the  pavement  in  one  in- 
tegral or  homogeneous  mass  *  *  *."  [P.  2, 
lines  28-30.] 

Whatever  misapprehension  appellant  may  now  be 
laboring  under  upon  this  subject,  it  is  clear  that  Wal- 
lace meant  just  what  he  said.  In  his  argument  filed 
in  the  Patent  Office  on  June  28,  1909,  Wallace  stated : 

**In  the  last  line  of  page  5  and  lines  1-3,  page 
6  of  the  original  specification  it  is  stated  that 
'the  materials  of  the  two  courses  being  united 
at  the  top  of  the  pavement  in  one  integral  or 
homogeneous  mass  that  presents  a  smooth  surface 
and  one  possessed  of  durable  capacity.'  This 
uniting  of  the  two  courses  in  one  homogeneous 
mass  at  the  top  of  the  pavement  is  the  result 
of  the  three  steps  set  forth  in  claim  1,  viz.:  the 
placing  without  compression  of  the  mixture  of 
stone  and  bitumen,  the  subsequent  placing  on  the 
first  mixture  of  the  mixture  of  finely-divided 
mineral  matter  and  bituminous  binding  material, 
and  the  initial  compression  of  the  superposed 
courses."     [R.  457.] 

Wallace  fully  understood  the  distinction  between  a 
single  homogeneous  layer  and  a  multi-layer  construc- 
tion. In  the  argument  filed  in  the  Patent  Office  on 
February  7,  1910,  he  said: 

"When  therefore  in  constructing  pavements 
such  as  described  the  compacting  of  the  lower 
layer  of  wearing  surface  before  the  application  of 
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the  upper  layer  would  virtually  destroy  its  use- 
fulness. As  owing  to  the  cementitious  properties 
of  the  bitumen,  the  mass  of  lower  layer  is  co- 
herent or  agglutinated  and  in  this  condition  could 
not  be  forced  into  interstices  or  voids  for  the 
lower  layer  having  already  been  subjected  to 
pressure  it  is  capable  of  withstanding  a  greater 
load  or  pressure  without  displacement  of  the 
particles  than  the  material  which  is  desired  to  be 
forced  to  penetrate  or  permeate  the  mass.  So 
that  following  the  line  of  least  resistance  this 
material  not  forced  into  the  voids  of  the  lower 
layer  but  is  merely  spread  or  plastered  over  the 
surface  and  does  not  blend  with  the  lower  layer. 
This  blending  is  an  essential  feature — strengthen- 
ing the  wearing  surface  by  blending  fine  layer 
with  the  coarse  layer — thus  producing  one  layer 
with  no  line  of  demarkation."     [R.  465,  466.] 

The  evidence  in  this  case  definitely  establishes,  and 
appellant  does  not  deny,  that  the  Type  A  wearing  sur- 
face is  a  multi-layer  surface.  The  complaint  of  appel- 
lant is  that  ''there  is  no  sharp  or  clear  dividing  line 
between  the  two  courses"  (Appellant's  Brief,  p.  36). 
In  Type  A  wearing  surface  there  is  a  binder  course 
and  there  is  a  distinct  finishing  course,  and  the  mix- 
tures for  these  two  courses  are  completed,  spread  and 
compacted  independently  of  each  other.  The  specifi- 
cations for  Type  A  wearing  surface  require  that  the 
finishing  course,  after  the  pavement  is  completed,  must 
be  "at  least  one-quarter  inch  in  thickness"  [R.  35]. 
The  statement  in  claim  2  that  in  the  Wallace  pavement 
"the  two  courses  are  bonded  into  one  and  a  compact 
rigid   layer   is   formed,"   is   a   fundamental  distinction 
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differentiating  the  Wallace  construction  from  the  Type 
A  wearing  surface.     The  distinction  between  the  two 
may  be  visualized  as   follows:     Assume  that,   instead 
of   layers   of    mineral     aggregate     and    bitumen,     the 
courses  are  bodies  of  color.     Assume  that  the  binder 
course  is  red,  and  the  finishing  course  blue.  The  theory 
of  the  Wallace  patent  is  that  the  blue  and  the  red  are 
separately  spread  upon  the  pavement  but  do  not  main- 
tain their  identity.     The  blue  is  forced  down  into  the 
red  until  there  is  only  one  homogeneous  mass.    Clearly, 
there  would  remain  no  blue  layer,  all  of  the  material 
of  the  blue  layer  having  been  merged  with  the  red  to 
produce  a  purple.     In  Type  A  wearing  surface,  on  the 
other  hand,  if  the  binder  course  is  red  and  the  finish- 
ing course  is  blue,  there  remains  both  blue  and  red 
stripes,   irrespective  of  whether  there  is  or  is  not  a 
sharp  or  clear  dividing  line  between  the  two  colors.     It 
could  not  then  be  said  that  the  blue   and   red   were 
"blended  into  one  layer"  (color)  so  that  only  a  single 
layer  (color)  was  formed.     It  would  have  to  still  be 
said  that  there  was  a  blue  layer  and  a  red  layer.    This 
is  the  same  distinction  which  exists  between  Type  A 
wearing  surface  and  the  Wallace  construction  as  pre- 
scribed by  claim  2  of  the  patent  in  suit.     It  must  be 
admitted  that,  under  defendants'  specifications,  a  1/4- 
inch  finishing  course  is  maintained  as  the  top  layer  of 
the  wearing  surface,  and  that  appellees,  therefore,  do 
not  employ  a  single  homogeneous  layer. 

(d)     Finally,  claim  2  of  the  Wallace  patent  in  suit 
requires  that   the   single  layer   wearing  surface   shall 
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be  "densest  at  the  top."  We  have  not  the  slightest 
doubt  that  this  is  intended  to  refer  to  the  fiHng  of 
the  voids  at  the  top  of  the  coarse  mixture  B  by  blend- 
ing thereinto  the  fine  mixture  C.  The  term  "densest 
at  the  top"  was  undoubtedly  intended  by  Wallace,  and 
was  understod  by  the  Patent  Office,  to  refer  to  a  wear- 
ing surface  as  illustrated  in  the  drawing  of  the  Wal- 
lace patent,  wherein  the  voids  in  the  mixture  B  are 
shown  as  filled  by  the  fine  mixture  at  the  top  of  the 
mass  and  as  unfilled  at  the  lower  portion.  By  spread- 
ing the  fine  mixture  C  on  and  blending  the  same  into 
the  coarse  mixture  B,  the  voids  at  the  top  of  the  mix- 
ture B  could  be  filled  without  any  necessity  of  utilizing 
enough  fine  material  to  fill  the  voids  throughout  the 
mixture  B.  This  eliminated  the  necessity  of  the  prior 
Warren  patent  727,505,  of  using  enough  sand  to  fill 
the  voids  throughout  the  mass  before  it  was  spread 
on  the  pavement  base.  This  thought  is  expressed  by 
Wallace  in  other  language  of  his  patent,  as  follows: 

"*  *  *  inasmuch  as  the  fine  mixture  in  the  thin 
or  surface  course  C  is  used  at  the  surface  only  instead 
of  being  distributed  throughout  the  whole  mass  a  com- 
paratively small  quantity  of  the  fine  mixture  is  re- 
quired;   *    *    *."    (Wallace  Patent,  p.  2,  lines  17-23.) 

Furthermore,  Wallace  thereby  proposed  to  eliminate 
the  necessity  of  proportioning  the  quantity  of  fine  ma- 
terial, as  appears  from  the  specification  of  the  Wal- 
lace patent,  in  which  Wallace  says  that  he  can  thereby 
"*  *  *  provide  a  dense  surface  layer  or  course 
without  in  any  way  proportioning  the  amount  of  fine 
material  used  in  connection  with  the  coarser  stone." 
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(Wallace  Patent,  p.  1,  lines  76-79.)  Under  the  au- 
thority of  the  decision  of  this  court  in  Lorraine  v. 
Townsend,  supra,  we  are  entitled  to  interpret  the  Wal- 
lace patent  in  the  light  of  the  meaning  attached  to  it 
before  the  Patent  Office.  In  the  argument  filed  by 
Wallace  in  the  Patent  Office  on  February  5,  1910,  he 
states:  "Applicant  further  wishes  to  emphasize  the 
fact  that  while  McDonald  attempts  to  fill  the  voids  to 
repletion  throughout  the  mass  he  (applicant)  does  not 
attempt  to  fill  the  voids  except  in  the  upper  portion 
of  the  mass — i.  e.,  the  part  of  the  surface  subjected 
to  the  abrasive  action  of  traffic,  *  *  *."  [R.  463.] 
The  phrase  *'the  part  of  the  surface  subjected  to  the 
abrasive  action  of  the  traffic"  shows  that  extreme 
upper  surface  is  what  is  meant  by  Wallace  "as  the  top 
of  the  mass."  On  September  16,  1909,  Wallace  stated 
to  the  Patent  Office  that  he  "*  *  *  assures  a  dense 
surface  course  without  in  any  way  proportioning  the 
amount  of  fine  material  used  in  connection  with  the 
coarser  stone''  [R.  443].  This  conclusively  establishes 
that  the  phrase  "densest  at  the  top"  was  not  intended 
to  refer  merely  to  an  impermeable  layer  of  fine  ma- 
terial. The  "proportioning"  of  materials  is  to  fill  the 
voids. 

In  accordance  with  the  theory  of  the  Wallace  inven- 
tion, the  claims  proceed  to  describe  that  upon  the 
coarse  mixture  B  there  is  spread  the  fine  mixture  C, 
which  is  stated  in  claim  1  to  be  "blended  and  bonded 
with  the  lower  course  by  compression,  whereby  the 
two  courses  are  made  a  compact  and  substantially 
integral  mass  which  is  densest  at  its  top.";  and  in  claim 
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2:  "*  *  *  blended  with  the  coarse  mixture  at  the 
top  of  the  mass,  whereby  the  two  layers  are  bonded 
into  one  and  a  compact  rigid  layer  densest  at  the  top 
is  formed."  The  description  embodied  in  the  Wallace 
specification,  the  drawing  of  the  Wallace  patent,  the 
meaning  attached  thereto  before  the  Patent  Office, 
and  the  claims  of  the  Wallace  patent, — all  consistently 
show  that  the  construction  sought  to  be  covered  by 
the  patent  is  a  wearing  course  in  which  the  voids  are 
filled  only  at  the  extreme  upper  portion  of  the  mass, 
in  this  way  escaping  the  necessity  of  employing  enough 
material  to  fill  the  voids  throughout  the  mass,  and 
escaping  the  necessity  of  proportioning  and  precom- 
bining  the  materials. 

In  Type  A  pavement  the  wearing  surface  is  not 
"densest  at  the  top."  The  reason  for  this  is  that  for 
the  binder  course  mixture  Type  A  pavement  employs 
the  old  Warren  mixture  (which  years  of  use  and  liti- 
gation have  established  contains  the  least  possible  per- 
centage of  voids)  and  a  top  course  of  fine  material 
containing  a  greater  percentage  of  voids.  The  testi- 
mony of  Mr.  Jensen  is  as  follows: 

**In  Type  A  the  pavement  is  not  densest  at  the 
top.  As  heretofore  demonstrated  Type  A  has  a 
finishing  course  of  1/4-inch  minimum  thickness 
free  from  any  of  the  stony  pieces  of  the  binder 
course.  This  finishing  course  is  composed  of 
sand  and  bitumen.  The  aggregate  of  the  finish- 
ing course  is  necessarily  in  fact  of  less  density 
than  the  graded  mineral  aggregate  of  the  binder 
course.  The  binder  course  as  aforesaid  is  that 
of  Patent  No.  727,505  and  pursuant  to  that  pat- 
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ent  contains  less  than  21%  voids.  The  aggre- 
gate of  the  finishing  course,  being  composed  of  a 
sand,  necessarily  contains  a  much  higher  per- 
centage of  voids.  This  is  due  to  the  elementary 
principle  of  physics  that  a  solid  is  more  dense 
than  it  will  be  when  broken  and  that  the  more 
it  is  broken  the  less  dense  it  is  bound  to  be.  The 
1/4-inch  top  layer  of  Type  A  is  therefore  of  less 
density  than  the  binder  course.  In  verification 
of  this  statement  I  have  had  an  analysis  made  of 
a  specimen  of  Type  A  taken  from  the  aforesaid 
Blackstone  avenue  job  on  March  11,  1921.  This 
specimen  was  presented  by  me  to  Smith-Emery 
Company,  Testing  Engineers,  of  Los  Angeles, 
California,  for  analysis.  Their  analysis  presented 
to  me  on  June  23,  1921,  states  that  the  weight  per 
cubic  foot  of  the  1/4-inch  top  coat  of  said  Type 
A  specimen  is  133.6  lbs.,  and  the  weight  per 
cubic  foot  of  the  1-1/4-inch  binder  course  is 
154.8  lbs."     [R.  184.] 

This  is  corroborated  by  the  uncontradicted  testimony 
of  Elmer  O.  Slater,  manager  of  the  Los  Angeles 
laboratory  of  Smith-Emery  Company,  to  the  effect  that 
he  has  tested  the  wearing  surface  of  Type  A  pave- 
ment, and  finds  that  the  weight  of  the  binder  course 
per  cubic  foot  is  154.8  pounds,  and  the  weight  of 
the  finishing  course  per  cubic  foot  is  133.6  pounds, 
and  that  he  does  therefore  certify  "that  the  top  one- 
quarter-inch  finishing  course  of  said  Blackstone 
Avenue  pavement  is  in  fact  of  less  density  than  the 
binder  course  upon  which  it  rests."  [R.  142.]  Mr. 
Perkins,  of  appellant's  company,  corroborates  the  tes- 
timony of  Mr.  Jensen  and  Mr.  Slater,  that  in  Type  A 
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pavement  the  top  course  contains  a  greater  proportion 
of  voids  than  the  binder  course,  in  that  Mr.  Perkins 
points  out  that  the  top  finishing  course  of  Type  A  con- 
tains approximately  30  per  cent  of  voids  [R.  33],  and 
that  the  employment  of  the  graded  Warren  aggregate 
will  produce  a  course  having  less  than  21  per  cent  of 
voids  [R.  1201. 

The  only  answer  of  appellant  to  the  fact  that  claim 
2  is  limited  to  a  wearing  surface  "densest  at  the  top," 
and  that  the  top  1/4-inch  course  of  Type  A  pavement 
is  of  less  density  than  the  binder  course  upon  which 
it  rests,  is  that  by  "densest  at  the  top"  the  Wallace 
patent  should  not  be  construed  as  referring  to  a  wear- 
ing surface  in  which  the  voids  are  filled  to  the  great- 
est extent  at  the  upper  portion,  but  as  referring  to 
"impermeability  to  water."  Appellant  says:  "*  *  * 
the  Wallace  patent  states  over  and  over  again,  in 
terms  which  are  absolutely  unmistakable,  that  the  pur- 
pose and  reason  for  making  the  pavement  'dense'  at 
the  top  is  to  render  it  impermeable  to  the  elements." 
(Appellant's  Brief,  pp.  49,  50.)  There  is  no  such 
statement  in  the  Wallace  patent,  and  the  quotations 
therefrom  appearing  at  p.  50  of  Appellant's  Brief  in 
no  manner  support  the   statement. 

While  the  Wallace  patent  refers  to  the  desirability 
of  having  a  wearing  surface  which  is  rendered  imper- 
meable to  the  elements,  Wallace  was  merely  there 
stating  one  aspect  of  his  pavement,  which  was  distinct 
and  apart  from  its  density.  In  no  place  in  the  Wal- 
lace patent  is  there  anything  to  show  that  Wallace  has 
used  the  word  "dense"  as  synonymous  with  the  word 
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^'impermeable,"  which  use  of  the  word  "dense"  would 
be  contrary  to  the  meaning  ordinarily  attached  to  it 
in  the  paving  industry  and  would  most  certainly  have 
been  explicitly  stated  if  there  had  been  such  intention. 
Appellant  quotes  from  the  Wallace  patent,  p.  1,  line 
91,  in  which  it  is  stated  that  the  Wallace  construc- 
tion is  advantageous  inasmuch  as  it  provides  a  pave- 
ment "the  upper  portion  or  surface  of  which  is  dense 
aiid  impermeable  and  is  adapted  to  close  or  seal  to 
advantage  *  *  *."  If  Wallace  were  using  the  words 
"dense"  and  "impermeable"  as  synonymous,  he  either 
would  have  omitted  one  of  the  terms,  or  else  would 
have  separated  them  by  "or"  instead  of  "and."  If 
Wallace  had  intended  to  refer  to  the  top  of  the  pave- 
ment as  moisture-proof,  he  would  not  have  used  the 
term  "densest."  In  using  the  term  "densest,"  he  was 
advisedly  employing  a  comparative  term  which  would 
distinguish  between  the  character  of  the  wearing  sur- 
face at  its  upper  portion  as  compared  with  its  lower 
portion.  There  would  be  no  occasion  for  using  a  com- 
parative term  with  reference  to  the  water-proof  char- 
acter of  the  top  of  a  pavement,  for  it  would  be  im- 
material whether  or  not  the  lower  portion  was  water- 
proof. In  the  2nd  Par.  of  the  specification  of  his 
patent,  Wallace  recognized  that  prior  art  pavements 
had  been  impermeable,  but  he  said  that  they  had  also 
been  "mushy."  Wallace  proposed  to  provide  a  pave- 
ment which  was  not  only  impermeable,  but  was  not 
mushy,  i.  e.,  a  pavement  which  was  both  impermeable 
and  dense. 
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The  further  language  of  claim  2  of  the  Wallace 
patent  precludes  the  construction  attempted  to  be 
placed  by  appellant  upon  the  phrase  "densest  at  the 
top."  Claim  2  specifies  that  not  only  shall  the  pave- 
ment be  densest  at  the  top,  but  that  it  shall  be  "blended 
with  the  coarse  mixture  at  the  top  of  the  mass.''  If 
"densest  at  the  top"  be  construed  to  refer  merely  to  a 
layer  of  finely-divided  material,  it  would  not  meet  the 
other  provision  of  claim  2  requiring  that  the  finely- 
divided  material  be  "blended  at  the  top  of  the  mass." 
Obviously,  Wallace  contemplated  forcing  the  fine  ma- 
terial into  the  voids  of  the  coarse  mixture  so  that  the 
pavement  would  be  both  blended  at  the  top  and  densest 
at  the  top.  Defendants'  pavement  is  neither  blended 
at  the  top  nor  densest  at  the  top. 

In  employing  the  term  "densest"  as  a  comparative 
term  to  define  that  the  voids  in  the  upper  portion  of 
the  Wallace  wearing  surface  were  more  nearly  filled 
to  repletion  than  in  the  lower  portion,  Wallace  was 
employing  said  term  with  the  meaning  attached  to  it 
by  the  paving  industry  at  the  time  of  its  use  by  Wal- 
lace, and  with  the  meaning  that  had  long  been  attached 
to  it  by  Warren  Brothers,  with  whom  Wallace  was 
associated.  Mr.  Richardson's  book  on  "Modern 
Asphalt  Pavement"  (Defendants'  Exhibit  M-11)  con- 
tains a  chapter  on  how  to  determine  the  denseness  of 
a  pavement  structure,  and  it  will  be  found  on  an 
examination  thereof  that  the  method  employed  is  to 
determine  the  total  number  of  voids  therein,  i.  e.,  the 
ratio  of  filled  and  unfilled  spaces  within  the  struc- 
ture.    For  example,  at  p.  356  Mr.  Richardson  states: 
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"*  H=  *  -phg  density  of  such  a  mixture,  calculated 
from  its  constituents,  is  2.27  to  2.29,  so  that  in  this 
mixture  but  a  small  quantity  of  voids  is  found."  The 
recognized  meaning  of  the  term  "dense"  in  the  paving 
industry,  is  shown  by  Warren  Patent  727,505.  We 
find  that  Warren  in  his  patent  uses  the  term  "dense" 
synonymously  with  the  phrase  "as  free  from  voids  as 
possible."  For  example,  Warren  states  that  the  object 
of  his  invention  is  to  make  a  pavement  "*  *  *  as 
dense,  as  free  from  voids  as  possible  *  ^  *  (War- 
ren Patent  727,505,  p.  1,  lines  22,  23.)  The  court 
will  perceive  from  a  reading  of  the  Warren  Patent 
that  it  was  then  recognized  in  the  paving  industry 
that  a  pavement  having  the  least  total  percentage  of 
voids  was  the  densest  or  solidest  or  most  compact. 
Warren  in  his  patent  again  uses  the  term  "dense" 
as  synonymous  with:  "dense,  solid;  homogeneous, 
compact  body  with  the  smallest  percentage  of  voids 
*  *  *."  (Warren  Patent,  p.  1,  lines  54-56.)  The 
testimony  of  Wallace  in  this  case  shows  that  for  ten 
years  prior  to  applying  for  the  patent  in  suit,  he  was 
in  the  employ  of  appellant,  laying  pavement  under  this 
Warren  patent,  and  was  thoroughly  familiar  with  the 
Warren  patent.  Appellant  states  in  its  brief:  "The 
Wallace  invention  grew  out  of  Wallace's  experience 
with  the  Warren  pavement  of  Warren  Patent  No. 
727,505"  (p.  13). 

Appellant  in  its  brief  says:  "The  trouble  with  the 
defendant's  position  is  that  it  does  not  go  to  the  Wal- 
lace patent  to  find  the  meaning  of  Wallace,  but  instead 
it  goes  to  the  Warrent  Patent  727,505."     We  believe 


—96— 

we  are  fully  justified  in  considering  the  Warren  patent, 
in  view  of  the  fact  that  it  was  owned  by  appellant  and 
was  being  operated  under  for  appellant  by  Wallace 
at  the  time  Wallace  made  his  invention,  which  was 
admittedly  a  result  of  Wallace's  experience  with  this 
Warren  patent.  Strangely,  appellant  does  not  refer  to 
the  later  Wallace  Patent  1,183,507,  applied  for  ten 
days  prior  to  the  issuance  of  the  patent  in  suit,  or  to 
the  meaning  therein  attached  to  the  term  "dense."  As 
we  have  shown  above,  the  later  Wallace  patent  differs 
from  the  patent  in  suit  merely  in  that  sufficient  fine 
material  is  pre-combined  with  the  coarse  mixture  to  re- 
duce the  voids  to  between  22  and  28  per  cent.  In  this 
patent  Wallace  states: 

"I  wish  to  call  attention  to  the  fact  that  no 
effort  is  made  to  fill  the  voids  to  repletion  through- 
out the  mass  but  to  so  regulate  the  voids  in  lower 
portions  thereof  that  the  resultant  wearing  sur- 
face while  possessing  sufficient  rigidity  in  its  lower 
portion  to  withstand  traffic  is  less  dense  in  the 
lower  than  in  the  upper  portion  of  the  mass." 
[R.  499j,— p.  1,  lines  98-105.] 

It  cannot  be  denied  that  in  his  later  patent  Wallace 
used  the  term  "dense"  with  reference  to  filling  the 
voids  in  the  structure.  The  application  for  the  later 
patent  having  been  filed  during  the  pendency  of  the 
patent  in  suit,  we  believe  it  most  illogical  to  contend 
that  Wallace  used  the  term  "dense"  in  the  two  patents 
with  diametrically  opposite  meanings. 

As  stated  above,  the  purpose  of  filling  the  voids  in 
the  mixture  B  is  to  provide  proper  lateral  support  for 
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the  stone  pieces;  in  other  words,  to  provide  a  stable 
or  dense  structure.  This  is  explained  by  appellant's 
expert,  Mr.  Perkins,  as  follows: 

"That  is  the  coarse,  medium  and  fine  sized 
particles  were  indiscriminately  and  uniformly  dis- 
tributed throughout  the  depth  of  the  layer  in  or- 
der to  produce  uniform  density  and  uniform  sta- 
bility at  all  ix)ints  throughout  the  mass  of  the 
wearing  surface."     fR.  121.] 

Mr.  Perkins  has  thus  used  the  word  "density"  with 
reference  to  filling  the  voids.  Mr.  George  Warren 
accepts  this  meaning  of  the  term  "dense''  in  his  testi- 
mony herein.  When  explaining  the  construction  of 
the  pavement  laid  by  plaintiff  in  New  Bedford,  in 
1909,  under  the  Warren  method  of  selecting  and  pro- 
jiortioning  the  aggregate  to  fill  the  voids,  Mr.  Warren 
testified:  "*  *  *  It  was  termed  a  dense  asphaltic 
mixture  of  varying  sizes  of  crushed  stone."  [R.  400.] 
Referring  to  the  same  pavement,  Mr.  Warren  again 
stated:  "I  said,  as  I  recollect  it,  that  it  was  made  of 
varying  sizes  of  aggregate  crushed  stone  and  sand  and 
asphalt  cement,  made  as  dense  as  it  could  be  made — 
as  solid."     [R.  402,  403.] 

The  first  time  in  this  litigation, — and  apparently  for 
the  first  time  in  the  history  of  the  paving  industry, — 
that  any  other  meaning  was  given  to  the  term  "dense" 
or  "densest,"  was  when  plaintiff's  expert  Perkins  took 
the  witness-stand  in  this  case.  When  appellant  filed 
Its  original  expert  affidavits  in  this  case  (which  was 
before  the  contentions  of  appellees  had  been  made 
known),   appellant's   expert   Perkins   accorded   to   the 
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term  "dense"  the  same  usual  meanin<;-,  i.  e.,  a  stable 
structure — free  of  voids.  For  example,  in  his  affidavit 
Mr.  ]\Tkins  stated  that  the  coarse  mixture '"provided 
the  stability  necessary  to  resist  displacement  by  traffic," 
and  that  the  fine  top  mixture  "provided  a  plastic, 
water-proof  and  tough  wear-resisting  protection  to 
the  coarser  stone  below"  and  that  "due  to  the  fact 
that  this  fine  aggregate  surfacing  mixture  would  pro- 
tect the  stones  in  the  coarse  aggregate  lower  portion 
from  wear,  it  was  obvious  that  this  lower  portion 
could  be  designed  on  the  basis  of  using  those  propor- 
tions of  each  size  particle  of  aggregate  which  labora- 
tory tests  showed  would  give  the  densest  aggregate 
and  minimum  of  voids  and  thereby  also  a  maximum  of 
stability."  [R.  126.]  Mr.  Perkins  also  stated  in  his 
affidavit  that  the  Warren  mixture  was  that  which 
employed  "those  proportions  of  ingredients  which  by 
laboratory  tests  gave  the  most  dense  aggregate" 
[R.  123],  or  "those  which  will  give  the  greatest  den- 
sity or  minimum  of  voids  *  *  *."  [R.  122.]  If 
all  that  is  meant  by  "dense"  is  "impermeable  to  moist- 
ure," why  would  Warren  put  a  further  impermeable 
coat  above  the  mixture  of  greatest  density?  Type  A 
employs  the  Warren  mixture,  and,  therefore,  to  use 
the  words  of  Mr.  Perkins,  and  as  compared  to  the 
top  quarter-inch  course,  the  binder  course  of  Type  A 
is  "the  most  dense."  At  the  trial  of  this  case,  and 
after  appellant  had  learned  from  the  affidavit  of  Mr. 
Jensen  that  the  binder  course  of  Type  A  pavement 
contained  a  proportion  of  voids  less  than  the  top  1/4- 
inch  surface  course,  Mr.  Perkins  shifted  his  testimony 
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to  the  extent  of  adopting  a  novel  meaning  for  the  term 
''dense."  To  meet  the  exigencies  of  the  case,  he  then 
advanced  the  theory  that  the  term  "dense"  means 
"impermeable."  Mr.  Perkins  introduced  elaborate 
proofs  before  the  court  to  show  that  the  top  1/4-inch 
course  of  Type  A  pavement  is  more  impermeable  to 
moisture  than  the  binder  course.  It  is  not  necessary 
to  dispute  that  fact,  because  it  is  totally  irrelevant.  It 
proves  nothing  in  this  case,  that  water  will  pass  more 
quickly  through  a  structure  employing  large  particles 
than  through  a  structure  employing  smaller  particles, 
although  the  voids  in  the  latter  be  greater  in  propor- 
tion. It  is  common  knowledge  that  the  passage  of 
water  through  fine  holes  will  be  retarded  due  to  sur- 
face tension,  friction  and  adhesion.  This  is  explained 
by  Daniell  in  his  well-known  "Text  Book  of  the  Prin- 
ciples of  Physics"  under  the  titles  "Surface  Adhesion" 
and  "Surface  Friction."  The  phenomena  controlling 
the  passage  of  liquids  through  interstices  falls  under 
the  separate  scientific  subject  of  hydraulics,  and  the 
principles  involved  here  have  nothing  to  do  with  the 
stability  or  solidity  or  denseness  of  physical  structures. 
The  fact  remains  that,  in  the  paving  industry,  a  pave- 
ment was  the  "densest"  when  it  contained  the  least 
percentage  of  total  voids  and  was,  therefore,  of  the 
greatest  stability,  and  in  that  sense  it  was  used  by 
Wallace  in  the  patent  in  suit.  Claim  2  of  the  Wallace 
patent  is  clearly  not  infringed,  because  it  specifies  that 
the  wearing  surface  shall  be  "densest  at  the  top."  The 
top  1/4-inch  of  Type  A  wearing  surface  is  of  less 
density  than  the  binder  course  by  which  it  is  carried. 
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The  Wallace  Patent  Is  Void  if  Construed  to  Cover 
Type  A  Pavement  as  an  Infringement. 

We  have  heretofore  pointed  out  that  in  Type  A 
pavement,  appellees  have  merely  employed  the  ap- 
proved practices  common  in  the  prior  art.  The  ma- 
terials for  the  binder  course  were  selected  and  graded 
in  accordance  with  the  expired  Warren  Patent  727,505. 
In  employing  a  mixture  of  sand  and  bitumen  for  the 
top  course  and  spreading  the  same  in  a  thin  layer, 
appellees  have  merely  followed  numerous  prior  patents, 
to  which  we  have  heretofore  referred.  To  sustain  a 
finding  of  infringement  in  this  case,  appellant  contends 
that  Type  A  pavement  differs  from  the  pavements  of 
the  prior  art  because  there  is  no  sharp  or  clear  divid- 
ing line  between  the  two  courses.  The  reason  that 
the  juncture-line  between  the  binder  course  and  thin 
top  course  of  the  Type  A  wearing  surface  is  some- 
what irregular,  is  because  of  the  fact  that  the  coarse 
materials  employed  in  the  binder  course  mixture  neces- 
sarily produce  a  somewhat  roughened  upper  surface. 
A  roughened  surface  will  be  had  in  pavement  con- 
struction wherever  the  mixture  embodies  a  substantial 
proportion  of  large  particles.  It  is  for  this  reason 
that  fine  mixtures  are  employed  in  lieu  of  coarse  to 
produce  smooth  surfaces.  This  court  has  doubtless 
observed  numerous  road  pavements  employing  large 
mineral  aggregate  particles,  and  noted  that  each  and 
every  one  of  them  has  a  roughened  upper  surface,  un- 
less it  be  covered  with  a  fine  mixture.  This  is  none 
the  less  true  if  the  mixture  be  given  a  protracted 
rolling  and  permitted  to  stand  until  it  is  cold  before 
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a  top  covering  is  placed  thereon.  As  stated  at  p.  7 
of  Appellant's  Brief  before  the  District  Court: 
"*  *  *  the  surface  would  show  small  voids  or  pores 
no  matter  how  long  or  carefully  the  wearing  surface 
was  rolled."  Obviously,  upon  the  spreading  of  the 
finishing  mixture,  the  finishing  mixture  penetrates  the 
surface  indentations,  in  each  and  every  of  these  pave- 
ments. This  necessarily  gives  an  uneven  and  irregu- 
lar meeting-line  between  the  top  and  under  layers. 
Such  an  irregular  bonding  of  the  two  layers  was  not 
original  with  Wallace,  and  consequently  cannot  be 
patented  in  the  Wallace  patent.  On  the  opposite  page, 
for  the  purpose  of  illustration,  we  have  reproduced 
the  photograph  of  the  vertical  cross-section  of  Type 
A  pavement  constituting  Appellant's  Exhibit  19  here- 
in. At  the  right  of  the  photograph  of  Type  A  pave- 
ment we  reproduce  the  photograph  constituting  Ex- 
hibit A  to  the  affidavit  of  plaintiff's  expert,  Perkins. 
This  Exhibit  A  is  stated  by  Mr.  Perkins  in  his  affi- 
davit, to  illustrate  the  standard  prior  art  sheet  asphalt 
pavement,  and  to  plainly  show  "two  separate  distinct 
layers"  with  "a  distinct  horizontal  line  of  cleavage 
between  the  two  layers."  [R.  125.]  The  finishing 
course  of  this  pavement  was  1>4  inches  thick,  and  for 
the  purpose  of  comparison  we  have  cut  off  the  upper 
1%  inches  of  the  wearing  surface  in  Type  A  so  that 
there  remains  above  the  lower  course  approximately 
34  inch  of  the  upper  course  to  correspond  with  Type 
A.  We  submit  that  the  juncture-line  is  no  more 
irregular  in  the  Type  A  wearing  surface  than  in  this 
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prior  sheet  asphalt  construction.  Mr.  Jensen  so  tes- 
tifies in  his  affidavit.     [R.   182.] 

Appellant  does  not  deny  that  the  base  for  Type  A 
wearing  surface  was  first  thoroughly  compressed  and 
then  left  for  a  number  of  days  before  the  wearing 
surface  was  spread  thereon.  The  base  of  Type  A 
wearing  surface  is  a  mixture  of  mineral  aggregate  and 
asphalt,  the  particles  of  the  mineral  aggregate  being 
proportionately  larger  than  those  in  the  binder  course. 
The  specifications  provide  that  the  base  shall  be  treated 
as  follows: 

''Immediately  after  the  asphalt  concrete  has 
been  uniformly  spread,  as  above  specified,  the 
pavement  shall  be  rolled  with  a  steam  roller, 
weighing  not  less  than  twelve  (12)  tons,  and 
giving  a  compression  of  not  less  than  300  pounds 
per  linear  inch  width  of  tire.  The  rolling  shall 
continue  until  the  surface  is  unyielding  and  true 
to  grade  and  cross  section. 

"Unless  permission  is  given  by  the  County 
Surveyor,  not  more  than  three  (3)  days  shall 
elapse  from  the  time  any  base  is  completed,  be- 
fore the  top  or  wearing  surface  shall  be  laid." 
[R.  52,  53.1 

We  will  ask  the  court  to  examine  Physical  Exhibit 
E,  which  is  a  specimen  of  Type  A  pavement  removed 
from  the  Blackstone  Avenue  job  just  after  completion. 
This  specimen  is  composed  of  the  binder  and  finishing 
course,  together  with  a  portion  of  the  base.  An  in- 
spection of  the  exhibit  demonstrates  that  the  juncture- 
line  between  the  binder  and   finishing  courses   is   no 
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more  irregular,  and  the  materials  of  these  two  courses 
are  no  more  blended,  than  is  true  of  the  binder  course 
and  the  base.  This  belies  plaintiff's  representation  that 
the  reason  there  is  an  irregular  line  of  juncture  be- 
tween the  binder  course  and  the  finishing  course  in 
Type  A  is  due  to  the  fact  that  the  binder  course  is  not 
thoroughly  compressed  and  that  appellees  desired  a 
blending.  It  is  due  to  the  physical  fact  that  the  large 
mineral  particles  in  the  aggregate  will  present  some 
superficial  voids  at  the  top  of  the  surface,  and  that 
the  finer  mixture  will  necessarily  fill  the  superficial 
voids.  This  was  not  the  invention  of  Wallace,  and 
was  old  and  well-known  in  the  prior  art,  and  is  a 
physical  characteristic  of  every  composite  pavement. 
To  construe  the  patent  in  suit  to  cover  such  a  physical 
characteristic  would  be  permitting  appellant  at  this 
late  date  to  monopolize  each  and  every  composite  pave- 
ment superposing  a  layer  of  fine  material  upon  an 
under-layer  of  coarse  material. 

In  Appellant's  Brief  the  statement  is  made  that 
"Wallace  was  the  first  worker  in  the  art  ever  to  con- 
ceive of  the  idea  of  blending  two  courses  of  different 
materials  into  one,  by  any  process."  (p.  42).  The 
statement  is  without  any  foundation  in  fact,  when  ex- 
panded to  include  the  mere  absence  of  a  sharp  or  clear 
dividing-line  between  two  courses.  Compare  the  old 
sheet  asphalt  pavement,  as  pictured  in  the  exhibit 
annexed  to  the  affidavit  of  appellant's  expert,  Mr. 
Perkins,  above  reproduced.  There  are  numerous  prior 
patents  of  record  in  this  case  which  disclose  and 
describe  two  paving  courses  superposed  one  upon  the 
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other,  the  material  of  the  top  course  filling  the  super- 
ficial voids  at  the  surface  of  the  lower  course  and 
producinp^  an  irreo^ular  line  of  juncture. 

In  patent  675.430,  .e^ranted  to  F.  J.  Warren  on 
June  4,  1901  [R.  499f],  a  layer  B  of  stone  coated  with 
bituminous  material  is  described  as  prepared  to  re- 
ceive a  further  mixture  of  mineral  ag'gregate  and 
bituminous  material.  Their  manner  of  juncture  is 
described  in  the  patent  as  follows: 

"Upon  and  info  this  prepared  surface  is  then 
thoroughly  rolled  a  heavy  layer  of  specially-pre- 
pared ingredients  which  have  reference  to  their 
packing  and  binding  character  with  regard  to 
each  other  and  also  with  respect  to  the  character 
of  the  surface  which  is  to  receive  it  and  of  the 
voids,  cells,  or  spaces  in  it.  This  layer  is  a  bind- 
ing or  surfacing  layer,  and  //  is  constituted  to 
unite  with  the  rough  surface  of  its  supporting- 
layer  by  entering  the  spaces,  channels,  and  voids 
between  the  stones  thereof  to  a  very  considerable 
extent  and  so  as  to  fill  them."  (Warren  Patent 
675,430,  p.   1,  lines  66-77.) 

At  an  earlier  point  in  the  specification  it  is  stated 
that  this  upper  layer  is: 

*'*  *  *  united  by  pressure  and  by  permeation 
with  the  intermediate  course  or  layer  of  stone 
upon  which  it  is  erected,  and  with  the  voids  and 
spaces  therein  the  under  surface  of  the  said  sur- 
facing or  binder  layer  knits."  (Warren  latent 
675,430,  p.   1,  lines  36-40.) 

In  Patent  No.  691,708.  granted  to  F.  A.  Malette  on 
January  21,  1902  [R.  499k],  a  layer  B  is  shown  super- 
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posed  on  a  foundation  C.  The  layer  B  is  composed  of 
a  coarse  mixture  of  mineral  aggregate  and  bituminous 
material.  After  the  spreading  of  the  layer  B,  the 
mixture  is  described  as  rolled  "enough  to  firmly  press 
the  stones  together  and  materially  reduce  the  voids, 
without,  however,  altogether  filling  them."  (Malette 
Patent,  p.  1,  lines  97-100.)  A  thin  finishing  layer  of 
bituminous-coated  fine  mineral  matter  is  then  spread 
upon  the  layer  B  as  follows: 

"Upon  the  layer  B  is  placed  a  surface-coat  or 
top-dressing  A  of  tarred  stone-screenings  or  sand, 
or  both,  the  same  being  laid  loosely,  so  as  to  fill 
the  spaces  between  the  protruding  tops  of  the 
stones  and  also  cover  the  stones  lightly.  The 
efifect  of  traffic  is  to  force  the  surface-dressing 
firmly  and  compactly  into  the  spaces  referred  to." 
(Malette  Patent  691,703,  p.  2,  lines  21-28.) 

In  Patent  No.  88,139,  granted  to  John  P.  Cranford 
on  March  23,  1869  [R.  499a],  a  cobble-stone  base  is 
prepared,  and  the  patent  describes: 

*T  next  apply  a  composition,  formed  of  sand, 
ashes,  gravel,  or  similar  material,  rendered  plas- 
tic by  the  admixture  of  sufficient  tar,  or  other 
bituminous  material.  This  is  rammed  or  other- 
wise forced  into  the  interstices  of  the  stones,  so 
as  to  adhere  to  them.    This  layer  is  shown  at  h." 

In  Patent  No.  861,650,  granted  to  W.  E.  Hassam 
on  July  30,  1907  [R.  430a],  there  is  described  a  lower 
course  of  coated  mineral  aggregate  h  and  a  layer  of 
fine  material  spread  thereon  and  rolled  thereinto.  In 
rejecting  claim  2  submitted  by  Wallace  in  his  amend- 
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ment  of  October  25,  IW),  upon  this  TTassam  patent, 
the  Patent  Office  said: 

"In  the  first  course  of  this  reference,  coarse 
stones  and  fine  stone  are  coated  and  a  filler  of 
sand,  cement  and  small  stones  is  applied  thereto 
and  rolled  in,  all  intimately  uniting-  into  one  mass. 
It  is  held  that  since  cement  is  defined  in  this 
reference  that  any  cement  may  be  used,  as  asphalt, 
bitumen  or  portland  cement.  All  that  ap])licant 
defines  in  the  claim  over  this  reference  is  the 
stone  dust,  which  is  not  deemed  sufficient  to 
warrant  patentability."     [R.  450.] 

This  rejection  by  the  Patent  Office  was  acquiesced  in 
by  Wallace,  who  cancelled  the  claim  [R.  451]  and 
inserted,  as  a  substitute  therefor,  the  claim  now  con- 
stituting claim  2  of  the  patent  in  suit  [R.  452].  Under 
familiar  principles  of  law,  it  is  not  open  to  appellant 
to  contradict  the  ruling  of  the  Patent  Office  in  which 
Wallace  acquiesced. 

It  is  fully  established  in  this  case  by  the  testimony 
of  Mr.  Jensen,  Mr.  Leyden,  and  defendants'  witness 
Burdge,  and  the  various  exhibits  above  referred  to, 
that  the  binder  course  of  Type  A  wearing  surface  is 
rolled  sufficiently  to  fully  consolidate  the  same  before 
the  fine  mixture  is  spread  thereon.  There  is  no  evidence 
to  the  contrary.  The  principal  fact  upon  which  appel- 
lant relies  is  that  the  finishing  course  was  spread  while 
the  binder  course  was  still  hot.  Appellant  urges  that 
this  must  have  been  done  in  order  to  secure  a  blending. 
Appellant  argues  that  it  is  more  expensive  and  in- 
convenient and  requires  additional  apparatus  to  apply 
the  top  course  to  the  binder  course  while  the  latter  is 
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still  hot,  because  that  requires  having  two  different 
mixtures  prepared  at  the  pavement  at  the  same  time. 
This  argument  establishes  that  it  is  contrary  to  the 
patent  in  suit  to  apply  the  fine  mixture  while  the 
under-mixture  is  hot.  The  Wallace  patent  expressly 
provides  that  his  invention  does  not  add  expense  or 
require  more  apparatus,  but,  to  the  contrary,  states: 
*Tt  contemplates  the  provision  of  such  a  pavement, 
adapted  to  be  expeditiously  laid  at  small  cost  of 
skilled-direction,  apparatus,  labor  and  material.''  (Wal- 
lace Patent,  p.  1,  lines  10-13.)  If  Type  A  wearing 
surface  requires  the  duplication  of  apparatus,  as  urged 
by  appellant,  certainly  in  so  doing  it  is  quite  contrary 
to  the  Wallace  patent  in  suit,  which  states  that  "only 
little  apparatus  is  required  for  the  mixing."  (Wal- 
lace patent,  p.  2.  line  14.)  Appellant's  argument  as 
to  the  additional  expense  of  the  application  of  the 
top  layer  to  a  hot  binder  layer  shows  that  in  this  re- 
spect Type  A  pavement  is  essentially  contrary  to  the 
patent  in  suit. 

Appellant's  Brief  (p.  34)  asks  a  number  of  ques- 
tions relating  to  why  the  top  course  of  the  Type  A 
wearing  surface  is  applied  while  the  binder  course  is 
hot.  The  answer  to  this  is,  that  if  the  asphalt  con- 
tent of  the  lower  course  be  hot  at  the  time  the  upper 
course  is  applied,  this  more  readily  and  effectively 
produces  a  soldering  of  the  top  course  to  the  binder 
course.  The  adhesion  of  one  paving  course  to  another 
must  be  accomplished  through  the  medium  of  the 
asphah  binder.  As  said  by  Wallace,  "There  is  no 
bond  of  union  between  the  pieces  or  particles  of  the 
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mineral  matter  other  than  that  formed  by  the  bitumin- 
ous cement  *  *  *."  [R.  91.]  In  having  the  asphalt 
of  the  lower  course  heated  at  the  time  the  upper  course 
is  applied,  a  coalescing  of  the  asphalt  content  of  the 
two  courses  is  secured  and  an  effective  soldering  ac- 
tion accomplished.  This  was  a  principle  well  known 
and  resorted  to  in  the  paving  industry  long  prior  to 
any  invention  of  Wallace.  It  was  specifically  con- 
sidered by  the  United  States  Supreme  Court  in 
United  States  Repair  &  Guaranty  Co.  v.  Assyrian 
Asphalt  Co.,  183  U.  S.  591,  46  L.  Ed.  342,  where  the 
Supreme  Court  said: 

"Before  the  time  of  either  patent  the  world 
knew  that  heat  disintegrated  some  things  and 
melted  others,  and  we  cannot  concede  invention 
to  the  thought  that  that  might  be  true  of  different 
kinds  of  asphalt.  Indeed,  even  in  the  face  of  the 
grave  testimony  contained  in  this  record  given  by 
unquestionably  expert  men,  we  find  it  also  diffi- 
cult to  concede  that  it  was  an  exertion  of  inven- 
tion to  apply  heat  to  the  edges  of  an  excavation 
to  make  a  bond  between  the  old  and  the  new 
material."     (46  L.  Ed.,  p.  346.) 

This  case  was  decided  by  the  Supreme  Court  on 
January  6,  1902,  more  than  seven  years  before  Wal- 
lace applied  for  his  patent.  The  patent  before  the 
Supreme  Court  in  that  case  related  to  resurfacing 
pavement  for  repair  purposes.  It  appears  from  the 
decision  of  the  Supreme  Court  that,  prior  to  the  in- 
vention of  the  patent  there  in  suit,  it  was  contended 
that  it  had  been  the  practice  to  remove  the  original 
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surface  material  from  the  area  to  be  repaired  and 
apply  new  surfacing  material  while  the  remainder  of 
the  original  pavement  remained  cold.  The  alleged  in- 
vention consisted  in  heating  the  surface  from  which 
the  old  material  had  been  removed  and  the  surround- 
ing edges  to  produce  a  firm  adherence  of  the  nevv^ 
material.  The  patent  there  in  suit  set  forth  that 
where  the  original  pavement  was  cold  when  the  new 
surfacing  was  applied,  "the  line  or  joint  between  the 
old  hardened  material  and  the  new  material  has 
been  plainly  discernible,  *  *  *,"  and  that  by  hav- 
ing the  old  material  hot  at  the  moment  of  the  appli- 
cation of  the  new  material,  there  did  not  result  "any 
distinct  dividing  line  between  the  old  and  new  ma- 
terial." The  patent  there  in  suit  was  granted  July 
18,  1893,  and  even  at  that  date  (sixteen  years  before 
Wallace  applied  for  his  patent)  the  Supreme  Court 
found  that  was  an  old  principle  in  the  paving  industry. 
The  Supreme  Court  quotes  in  its  opinion  from 
"Asphalt,  Its  Origin,  Its  Preparation,  and  Its  Appli- 
cation," by  Leon  Malo,  published  in  Paris  in  1888,  as 
follows: 

"*  *  *  The  sole  remedy  for  this  evil  is  to 
remove  all  the  bad  part  and  replace  it  by  new 
asphalt,  taking  care  therein  to  heat  the  edges 
of  the  sound  portion  so  as  to  obtain  a  perfect 
soldering,  as  we  have  explained  a  little  further 
back."     (46  L.   Ed.  346.) 

The  Supreme  Court  also  refers  in  its  opinion  to 
a  patent  issued  to  Paul  Crochet  on  June  11,  1880,  in 
France.    In  speaking  of  this  patent,  in  U.  S.  Repair  & 
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Guaranty  Co.  v.  Standard  Paving  Co.,  the  United 
States  Circuit  Court  of  Ap])eals  for  the  2nd  Circuit, 
on  May  25,  1899  (95  Fed.  137)  says: 

*'The  Crochet  patent,  which  was  for  a  method 
of  repairing  the  French  pavements  of  rock  as- 
phalt, and  which  used  the  intense  heat  of  the 
patent  in  suit,  seemed  to  the  circuit  court  an 
anticipation.  Crochet  heated  the  part  to  be  re- 
paired, by  a  movable  furnace,  until  the  surface 
became  friable.  The  upper  and  damaged  part 
of  the  layer  was  removed  by  a  toothed  iron  hoe, 
which  performed  the  function  of  a  rake,  and 
roughened  the  part  not  removed.  A  suitable 
thickness  of  asphalt  in  powder  was  then  spread 
over  the  depression,  and  tamped  in  the  ordinary 
way. 

"It  is,  however,  noteworthy  that  Crochet 
thought  that  the  beneficial  effect  of  his  process 
was  to  soften  the  subjacent  layer  of  the  French 
pavement  so  that  it  should  'unite  perfectly  with 
the  new  layer,  and  form  with  it  a  thickness, 
without  solution  of  continuity.'  " 

In  the  case  of  United  States  Repair  &  Guaranty 
Co.  V.  Assyrian  Asphalt  Co.,  100  Fed.  965  (C.  C.  A. 
7th  Circuit), — opinion  rendered  April  16,  1900, — 
Henry  N.  Moss,  superintendent  of  streets,  District  of 
Columbia,  testified: 

"Under  the  Perkins  heater  system,  the  old  or 
poor  stuff"  is  burnt  out  until  the  burning  reaches 
good  material.  The  depth  of  this  burning  under 
the  present  specifications  was  required  to  be  at 
least  three-quarters  of  an  inch.     I  have  seen  re- 
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pairs  made  where  the  depth  was  less,  and  the 
repairs  were  made  in  first-class  order.  This 
burnt-out  material  is  then  scraped  out,  and  under 
the  present  District  specification  the  surface  must 
be  reheated  again  before  the  asphalt  that  is 
used  to  make  the  repairs  is  put  in.  It  is  then 
rolled  with  a  steam  roller."     (p.  971.) 

In  the  last  cited  case,  the  court  quotes  from  the 
Beckwith  report  to  United  States  Commissioners, 
Paris  Exposition  1867,  in  which  the  manner  of  re- 
suming and  continuing  the  work  of  laying  asphalt 
pavement  from  day  to  day  is  thus  described: 

"To  resume  the  work  of  the  previous  day,  the 
edge  of  the  solid  asphalt  must  be  cleared  of  dust 
and  loose  particles,  and  a  layer  of  hot  asphalt 
thrown  upon  it  to  heat  it.  When  the  edge  is  suf- 
ficiently heated,  the  layer  thus  thrown  down  is 
removed  and  returned  to  the  furnace  for  reheat- 
ing; and  as  this  removal  takes  place  a  hot  layer 
from  the  carts  is  thrown  down  and  spread,  and 
the  packing  immediately  commenced  as  before 
described.  The  edges  of  the  old  and  new  work 
thus  unite  perfectly,  and  no  joint  or  seam  remains 
visible."     (100  Fed.  971,  972.) 

The  foregoing  decisions  authoritatively  establish 
that  the  Wallace  patent  in  suit  is  void  if  construed 
as  urged  by  appellant.  The  departure  from  the  prior 
art  which  appellant  urges  exists  in  Type  A  construc- 
tion, is  the  application  of  the  surface  layer  before  the 
binder  layer  is  cooled.  It  is  shown  from  the  above 
reported  decisions  that  such  application  merely  em- 
ploys a  principle  which  was  well  known  in  the  prior 
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art,  and  that  such  principle  is  in  no  wise  an  invention 
of  Wallace.  The  application  of  a  layer  of  pavinj^  ma- 
terial to  a  roug^hened,  soft  and  heated  i>nder-layer, 
to  secure  a  firm  adherence,  was  known  long  prior  to 
any  invention  of  Wallace.  In  the  Crochet  patent, 
granted  June  11,  1880,  by  the  French  Republic,  this 
is  described  as  follows: 

"*It  consists  in  heating  the  part  to  be  repaired 
by  means  of  a  movable  furnace  which  is  carried 
over  the  surface  of  the  pavement  until  this  dis- 
integrates and  becomes  friable.  The  upper  part 
of  the  layer  of  asphalt,  and  that  which  has  been 
damaged  are  removed  by  means  of  an  iron  hoe 
having  an  arm  of  little  teeth  which  performs  the 
function  of  a  rake.  This  hoe  while  removing  the 
material,  forms  on  the  remaining  part  numerous 
striations  which  render  the  surface  rough,  and 
increase  the  adherence  of  the  portion  added  above, 
which  will  perform  the  renewal.  *  *  *  jj^ 
consequence  of  the  softening  of  the  (subjacent) 
layer  this  unites  perfectly  with  the  new  layer 
and  forms  with  it  a  thickness  without  solution 
of  continuity,  this  repairing  and  renewal  hav- 
ing in  no  way  altered  the  neighboring  parts.'  " 
(87  Fed.  at  pp.  340,  341.) 

In  the  Crochet  and  Perkins  patents,  the  principle 
of  applying  a  paving  mixture  to  a  heated  and  rough- 
ened surface  was  made  use  of  particularly  for  the  pur- 
pose of  resurfacing.  So  far  as  the  result  to  be  ob- 
tained by  having  the  under-layer  hot  at  the  time  of 
the  application  of  the  top  layer,  there  is  no  distinction 
between  resurfacing  and  initial  surfacing  of  a  pave- 
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ment.     Nor  is  the  extent  of  the  particular  area  sur- 
faced or  resurfaced,  material. 

In  U.  S.  Rubber  &  Guaranty  Co.  v.  Assyrian  As- 
phalt Co.,  the  Supreme  Court  says: 

"The  process  described  in  the  Crochet  patent  is 
for  the  'preparation  and  recharging  of  com- 
pressed asphalt  roadways.'  " 

and  quotes  from  the  Crochet  patent  as  follows: 

"It  is  clearly  evident,  besides,  that  the  same 
work  of  recharging  can  be  done  over  the  whole 
surface  of  a  street,  instead  of  being  done  in 
spots,  and  that  it  is  independent  of  the  depth  of 
the  asphalt  layer." 

The  Supreme  Court  quotes  claim  2  of  the  Crochet 
patent  as  follows: 

"Recharging,  by  the  addition  upon  the  surface 
thus  softened,  of  an  asphalt  layer  of  convenient 
thickness,  which  is  stamped  by  the  usual  means." 

From  this  it  clearly  appears  that  the  paving  industry 
was  well  aware,  prior  to  Wallace's  invention,  that  a 
proper  adherence  of  two  paving  layers  could  be  ac- 
complished without  a  resultant  distinct  dividing-line 
by  applying  the  upper  layer  to  a  roughened  surface 
of  the  under-layer  while  the  latter  was  hot.  In  the 
language  of  Mr.  Justice  Lamar: 

"  *  *  *  a  mere  carrying  forward  or  more 
extended  application  of  an  original  idea — a  mere 
improvement  in  degree — is  not  invention."  (Burt 
V.  Evory,  133  U.  S.  349-358,  33  L.  Ed.  647,  at 
651.) 
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The  District  Court  in  this  case  carefully  considered 
the  contention  of  appellant  based  upon  the  application 
of  the  top  layer  while  the  binder  layer  of-  Type  A 
was  hot,  and  said : 

"The  real  contention  of  plaintiff  seems  to  be 
that  its  patent  is  infringed  if  an  upper  course  of 
a  pavement  be  laid  upon  a  lower  course  of  the 
same  while  the  lower  course  is  yet  in  a  hot  or 
plastic  condition,  irresj^ective  of  whether  it  is 
rolled  intermediately  or  not.  In  view  of  the  prior 
art  I  cannot  conclude  that  plaintiff  is  entitled 
to  have  its  patent  thus  construed,  because  the 
Patent  No.  727505  issued  to  Warren  in  1903  and 
which  expired  before  defendants'  structure  was 
produced,  as  hereinbefore  referred  to,  indicated 
the  laying  of  a  'bituminous  composition  of  any  de- 
sired nature'  upon  an  undercourse  and  the  rolling 
into  this  'while  it  is  yet  soff  of  sand,  gravel  or 
fine  stone."     [R.  503.] 

Four  pages  of  appellant's  brief  are  devoted  to  a 
criticism  of  this  statement  of  the  trial  court  (pp.  64- 
67).  The  criticism  is  based  upon  misinterpreting  the 
statement  of  the  trial  court  and  assuming  that  by  the 
statement  the  court  meant  to  refer  to  a  merging  or 
blending  of  material  into  the  intermediate  course  A 
of  the  Warren  patent.  This  assumption  is  totally  un- 
warranted, and  the  trial  court  correctly  states  in  his 
opinion  that  the  Warren  patent  provides  that  the  pave- 
ment "'may  be  covered,  if  desired,  with  relatively  thin 
surfacing  of  clear  asphalt-cement  or  an  asphalt  or 
bituminous  composition  of  any  desired  nature.'  "  [R. 
501.]     The  Warren  Patent  727505  is  relied  upon  by 
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the  court  in  the  statement  above  made,  as  showing 
that  Wallace  was  not  the  first  in  the  art  to  conceive  of 
the  rolling  into  an  under-layer  while  it  is  yet  soft  of 
fine  material,  etc.  The  trial  court  correctly  states  that 
this  is  established  by  Warren  Patent  727505.  It  is 
also  established  by  the  decisions  in  the  U,  S.  Repair  & 
Guaranty  Co.    cases   above   referred   to. 

To  make  out  a  case  of  infringement  in  this  case,  ap- 
pellant is  driven  to  a  feature  which  is  nowhere  em- 
bodied in  the  Wallace  patent,  and  a  feature  which 
is  in  no  way  an  invention  of  Wallace.  To  sustain 
appellant's  position  is  to  give  appellant,  under  the 
Wallace  patent,  a  monopoly  of  the  mere  spreading 
of  a  surface  mixture  on  a  binder  course,  while  the 
binder  course  is  hot,  even  though  the  binder  course 
be  first  individually  rolled.  This  is  manifestly  im- 
proper, because  Wallace  made  no  such  invention  and 
the  idea  is  totally  foreign  to  the  patent  in  suit.  Noth- 
ing is  said  in  the  Wallace  patent  concerning  the  tem- 
peratures at  which  any  of  the  mixtures  are  to  be  laid. 
Whether  the  mixture  B  is  to  be  laid  hot  or  cold,  is 
not  disclosed  in  the  patent.  The  same  is  true  as  to 
the  mixture  C.  The  patent  does  not  state  whether 
the  mixture  B  shall  be  hot  or  cold  when  the  mixture 
C  is  spread  thereon.  The  patent  is  likewise  silent 
concerning  the  requisite  temperature  of  the  pavement 
during  compression.  The  patent  contains  no  sug- 
gestion or  direction  as  to  how  soon  after  the  spread- 
ing of  the  mixture  B  the  mixture  C  shall  be  spread. 
So  far  as  anything  appears  to  the  contrary  in  the 
Wallace  patent: 
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(a)  None  of  the  materials  or  mixtures  em- 
ployed in  the  pavement  need  ever  be  heated; 

(b)  The  mixture  B  might  be  allowed  to  be- 
come entirely  chilled  before  it  was  spread; 

(c)  The  mixture  B  mig:ht  be  allowed  to  become 
absolutely  cold  before  the  mixture  C  was  spread. 

How,  then,  can  the  Wallace  patent  be  said  to  cover 
the  fact  that  in  Type  A  wearing  surface  the  finishing 
course  is  spread  while  the  binder  course  is  hot?  If 
the  prior  art  did  not  disclose  such  a  thought,  how 
could  it  be  covered  by  the  Wallace  patent,  which 
does  not  describe  it?  If  it  was  not  an  invention  over 
the  prior  art,  appellees  are  certainly  entitled  to  em- 
ploy it,  because  appellant  cannot  patent  something 
which  is  not  an  invention.  If  it  is  an  invention,  to 
be  covered  by  the  Wallace  patent,  it  must  be  described 
therein.  This  is  the  primary  prerequisite  for  any 
patent,  under  Revised  Statutes  4888.  As  said  by  the 
Supreme  Court  in  The  Incandescent  Lamp  Patent,  159 
U.   S.   465,  at  474: 

"If  the  description  be  so  vague  and  uncertain 
that  no  one  can  tell,  except  by  independent  ex- 
periments, how  to  construct  the  patented  device, 
the  patent  is  void." 

If  it  is  an  essential  feature  of  the  W^allace  patent 
that  the  mixture  C  be  applied  while  the  mixture  B  is 
hot,  then  the  Wallace  patent  is  void  for  the  failure 
to  describe  this  feature.  Appellant's  representative, 
Perkins,  testifies  that  it  is  necessary  in  order  to  lay 
the  Wallace  pavement,  to  have  on  the  street  at  the 


—117— 

same  time  a  hot  supply  of  both  the  fine  and  coarse 
mixtures.     [R.  127.] 

"In  the  method,  covered  by  the  patent  in  suit, 
however,  it  is  necessary  to  follow  up  the  coarse 
mixture  with  the  fine  before  the  former  has  be- 
come cold  in  order  to  secure  the  proper  com- 
pression on  the  coarse  mixture  and  also  assure 
the  desired  blending  and  bonding  of  the  two  mix- 
tures into  a  single  non-cleavable  layer."     [R.  104.] 

Appellant  argues  that  this  had  never  been  attempted 
before  Wallace  with  any  type  of  pavement,  and  that 
"practical  paving  men  thought  that  in  actual  practice 
it  would  be  found  impracticable,  *  *  *."  (Appel- 
lant's brief,  p.  33.)  This  argument  can  only  lead 
to  the  conclusion  that  the  Wallace  patent  is  void.  In 
Neptune  Co.  v.  National  Meter  Co.,  127  Fed.  563,  the 
Circuit  Court  of  Appeals  for  the  Third  Circuit  says: 

"Moreover,  if  it  was  an  essential  part  of  Nash's 
invention  to  so  weaken  the  inclosing  head  that  the 
entire  head  will  yield,  it  was  his  duty  under  the 
statute  to  distinctly  so  state." 

See  to  the  same  efifect: 

MacColl  V.  Knowles  Loom  Wks.,  95  Fed.  982, 

986  (C  C.  A.  1st  C); 
Edison    Gen.    Elec.    Co.   v.    Crouse-Hinds,    152 

Fed.  437,  440  (C.  C.  A.  2nd  C.) ; 
American  Lava  Co.  v.  Steward,  155  Fed.  731, 

736  (C.  C.  A.  6th  C); 
Germer  Stove  v.  Art  Stove  Co.,  150  Fed.  141, 

145   (C.  C.  A.  6th  C). 
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Appellant's  brief  asserts  that  this  proposition  "is 
certainly  a  novel  one"  (p.  43),  and  argues  that  all 
the  law  requires  is  "that  the  inventor  of  the  product 
disclose  the  best  known  method  to  him  of  producing 
his  new  product.''  Appellant  argues,  and  Wallace  tes- 
tifies, as  above  quoted,  that  to  produce  the  product 
of  the  patent  in  suit,  "it  is  necessary  to  follow  up  the 
coarse  mixture  with  the  fine  before  the  former  has 
become  cold,"  and  argues  that  this  was  something 
entirely  new.  It  is  not  disclosed  in  the  Wallace  patent. 
Sec.  48S8  of  the  Revised  Statutes  requires  that  a  pat- 
ent must  contain  a  written  description  "  *  *  *  of 
the  manner  and  process  of  making  *  *  *  jj^  5^^^,]^ 
full,  clear,  concise,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it  ap- 
pertains, or  with  which  it  is  most  nearly  connected, 
to  make  *  *  *  and  use  the  same  *  *  '^.'' 
Obviously,  those  having  a  knowledge  only  of  the 
prior  art  could  not  learn  from  reading  the  patent  in 
suit  how  to  produce  the  pavement,  if  appellant  be 
correct  as  to  the  novelty  of  the  hot  application.  It 
is  an  established  rule  of  patent  law  that  a  patent 
is  not  valid  "unless  the  specification  discloses  com- 
pletely at  least  one  practical  way  in  which  to  make 
the  product."  Hemming  Mfg.  Co.  v.  Cutler-Hammer 
Mfg.  Co.,  243  Fed.  595,  at  600.  We  submit  that  ap- 
pellant is  in  this  dilemma: — that  either  it  required 
no  invention  over  the  prior  art  to  lay  the  surface 
course  mixture  while  the  binder  mixture  was  hot,  or, 
if  it  did  so  require  invention  and  is  an  essential  pre- 
requisite for  the  Wallace  pavement,  then  the  W^allace 
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patent  is  void  for  failure  to  describe  and  direct  the 
same;  and  that,  on  either  proposition,  the  bill  of  com- 
plaint should  be  dismissed.  As  we  view  it,  this  whole 
matter  of  the  binder  course  in  Type  A  wearing  sur- 
face being  hot  at  the  time  the  surface  mixture  is 
applied,  is  an  attempt  by  appellant  to  make  out  a 
case  of  infringement  by  interpolating  into  the  Wallace 
patent  something  that  is  no  part  thereof  at  all.  In  the 
words  of  the  Supreme  Court: 

"If  this  feature  be  an  advantage,  as  now 
claimed,  it  is  strange  that  no  allusion  is  made 
to  it  in  the  specification."  (Fastener  Co.  v. 
Kraetzer,  150  U.  S.  Ill,  116.) 

During  the  entire  time  that  the  application  for  the 
patent  in  suit  was  in  issue  before  the  Patent  Office, 
Wallace  in  no  manner  ever  suggested  that  the  mix- 
ture B  should  be  hot  when  the  mixture  C  was  spread. 
Before  the  Patent  Office,  Wallace  insistently  urged 
that  if  the  mixture  B  receive  any  compression  before 
the  mixture  C  be  spread,  that  then  the  merging  sought 
by  him  could  not  be  accomplished  and,  therefore, 
the  product  prescribed  by  claim  2  in  suit  could  not 
be  attained.  Wallace  now  represents  that  such  com- 
pression is  immaterial,  and  that  the  essential  thing  is 
having  the  mixture  B  hot  at  the  time  the  mixture  C 
is  spread.  If  this  latter  be  true,  why  did  not  Wal- 
lace so  state  to  the  Patent  Office?  On  February  5, 
1910,  Wallace  argued  to  the  Patent  Office: 

"When  therefore  in  constructing  pavements  such 
as  described  the  compacting  of  the  lower  layer 
of  wearing  surface  before  the  application  of  the 
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upper  layer  would  virtually  destroy  its  usefulness. 
As  owing  to  the  ccmcntitious  properties  of  the 
bitumen,  the  mass  of  lower  layer  is  coherent  or 
agglutinated  and  in  this  condition  could  not  be 
forced  into  interstices  or  voids  for  the  lower 
layer  having  already  been  subjected  to  pressure  it 
is  capable  of  withstanding  a  greater  load  or  pres- 
sure without  displacement  of  the  particles  than 
the  material  which  is  desired  to  be  forced  to  pene- 
trate or  permeate  the  mass.  So  that  following 
the  line  of  least  resistance  this  material  not 
forced  into  the  voids  of  the  lower  layer  but  is 
merely  spread  or  plastered  over  the  surface  and 
does  not  blend  with  the  lower  layer.''  [R.  465, 
466.] 

The  contention  now  made  by  appellant  directly 
contradicts  this  representation  to  the  Patent  Office, 
and  now  asserts  that  if  the  under-layer  be  hot,  then 
the  merging  will  occur.  The  file  wrapper  of  the  pro- 
ceedings before  the  Patent  Office  shows  that  the 
Patent  Office  was  very  reluctant  to  grant  to  Wallace 
any  patent  at  all,  and  viewed  his  application  as  pre- 
senting an  extremely  narrow  differentiation  from  the 
prior  art.  The  Patent  Office  would,  obviously,  never 
have  granted  Wallace  a  patent  covering  the  then 
old  and  common  practice  of  applying  a  surface  layer 
to  a  heated  under-layer  to  produce  a  firm  adherence 
of  the  two  layers. 

Appellant  urges  that  one  of  the  questions  to  be 
decided  by  the  court  herein  is  whether,  in  fact,  ap- 
pellees "do  get  the  blended  effect  characteristic  of 
Wallace,  or  whether  their  two  courses  merely  adhere 
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to  each  other  by  virtue  of  the  stickiness*  of  the 
asphalt,  as  in  the  prior  art."  (Appellant's  Brief,  p. 
71.)  This  typifies  the  misconstruction  of  the  Wallace 
patent  which  forms  the  erroneous  basis  for  appellant's 
brief.  The  Wallace  patent  expressly  disclaims  a  multi- 
layer wearing-  surface,  and  yet  the  argument  of  ap- 
pellant is  that  infringement  exists  because  appellees 
have  two  courses  firmly  united  together.  Appellant 
does  not  reconcile  its  position  that  the  Wallace  pave- 
ment distinguishes  from  the  prior  art  because  the 
Wallace  pavement  is  blended  whereas  the  courses  of 
the  prior  art  pavement  "merely  adhere  to  each  other 
by  virtue  of  the  stickiness  of  the  asphalt,"  with  the 
testimony  of  Wallace  herein  that  in  any  and  all  pave- 
ments "there  is  no  bond  of  union  between  the  pieces 
or  particles  of  the  mineral  matter  other  than  that 
formed  by  the  bituminous  cement."  [R.  91.]  If 
there  be  any  distinction,  the  distinction  obviously  re- 
sides purely  in  a  matter  of  degree  and  cannot,  under 
the  established  rules  of  patent  law,  constitute  an  in- 
vention or  be  patentable. 

"It  is  not  invention  to  change  the  size  or  de- 
gree of  a  thing,  or  any  feature  or  function  of  a 
machine  or  manufacture."  (Walker  on  Patents, 
5th  Ed.  Sec.  31.) 

In  re  Bond,  44  App.  D.  C.  262. 


*The  term  "stickiness"  does  not  adequately  describe  the  effective 
"soldering  and  bonding"  of  the  two  layers  as  accomplished  in  the 
prior  art. 
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In  Cnidet  v.  Brooklyn^  105  U.  S.  552,  the  patent 
covered  pavinj^  stones  of  a  certain  shape  and  with 
rough  sides.  Paving  stones  of  the  same  shape,  but 
with  sides  less  rough,  had  been  known  before.  To 
make  the  sides  of  the  prior  stones  rougher,  was  held 
by  the  Supreme  Court  to  be  a  change  in  degree  only, 
and,  therefore,  not  patentable.  If  it  be  assumed,  con- 
trary to  the  proofs  in  this  case,  that  the  top  course  of 
Type  A  wearing  surface  adheres  more  firmly  to  the 
binder  course  than  does  the  top  course  of  the  prior 
art  pavements,  the  only  difference  in  result  is  in  the 
degree  of  adhesion,  and  the  same  is  not  a  patentable 
invention. 

In  Smith  v.  Nichols,  21  Wall.  112,  22  L.  Ed.  566, 
the  Supreme  Court  considered  a  patent  upon  a  corded 
fabric.  After  reviewing  the  prior  art,  the  Supreme 
Court  came  to  the  conclusion  that  the  only  difference 
obtained  by  the  patented  fabric  over  the  prior  art  was 
a  "greater  tightness  of  the  weaving."  The  court 
said: 

"The  evidence  before  us  leaves  to  the  complain- 
ant none  of  the  particulars  claimed  as  of  his  in- 
vention, except,  perhaps,  greater  tightness  of  the 
weaving,  a  firmer  grasping  of  the  elastic  cords 
by  the  weft  threads  half  round,  above  and  below, 
and  greater  beauty  and  value  of  the  fabric.  The 
entire  ground  of  the  controversy  between  the  par- 
ties is  reduced  to  this  narrow  isthmus,  and  the 
question  presented  for  our  determination  is  one 
rather  of  law  than  of  fact." 
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The  Supreme  Court  held  the  patent  void  on  the 
ground  that  the  distinction  between  the  tightness  of 
the  weaving  in  the  patented  fabric  over  the  prior  art 
was  merely  a  matter  of  degree  and  therefore  not  pat- 
entable.     The   Supreme   Court   says: 

"But  a  mere  carrying  forward  or  new  or  more 
extended  application  of  the  original  thought,  a 
change  only  in  form,  proportions  or  degree,  the 
substitution  of  equivalents,  doing  substantially 
the  same  thing  in  the  same  way  by  substantially 
the  same  means  with  better  results,  is  not  such 
invention  as  will  sustain  a  patent.  *  *  *  j^\\ 
the  particulars  claimed  by  the  complainant,  if 
conceded  to  be  his,  are  within  the  category  of 
degree." 

The  principle  of  having  a  fine  surface  course  ad- 
here to  a  binder  course,  was  specifically  disclosed  in 
prior  patent  No.  375,273,  to  C.  J.  DeSmedt,  in  which 
it  is  stated  (Defendants'  Exhibit  M-2) : 

*****  the  bituminous  matter  employed  in 
cementing  the  broken  stone  of  the  middle  or 
binding  course,  B,  will  cause  the  wearing  surface 
or  top  layer,  C,  to  adhere,  thus  forming  a  soHd 
or  a  comparatively  solid  mass,  which  increases  the 
strength  of  the  pavement  *  *  *."  (De  Smedt 
Patent,  p.  2,  lines  12-18;  R.  499b.) 

The  brief  for  appellant  dwells  at  length  upon  the 
fact  that  the  binder  course  in  Type  A  construction 
is  given  an  "initial  rolling,"  whereas,  after  the  surface 
course   is   laid,   the  entire  pavement   is   given  a   pro- 
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tracted  rolling.  We  have  heretofore  shown  that  an 
"initial  compression"  is  the  only  compression  which 
permits  a  blending  of  the  materials  of  the  two  courses, 
— (i.  c,  we  here  use  the  term  "blending;"  as  referring 
to  a  merging  of  the  materials  into  a  single  mass,  as 
prescribed  in  the  Wallace  patent,  and  as  distinguished 
from  the  fine  material  merely  filling  superficial  voids 
at  the  top  of  the  coarse  material  as  in  the  prior  art.) 
The  rolling  which  is  continued  after  the  under-layer  has 
been  consolidated,  does  not  effect  any  merging  of  the 
upper  material  into  the  under-layer.  The  final  rolling 
of  the  pavement  is  protracted  because,  until  the  sur- 
face has  sufficiently  cooled,  the  fine  material  will  show 
the  tracks  of  the  roller,  etc.  [R.  38.]  This  is  the 
practice  with  all  composite  pavements  of  this  char- 
acter. The  evidence  establishes  that  in  Type  A  the 
consolidation  of  the  under-layer  takes  place  before 
the  top  course  is  spread.  The  rolling  of  the  com- 
pleted pavement  thereafter  cannot  serve  to  merge  any 
of  the  fine  material  into  the  binder  course,  because 
the  binder  course  has  already  been  subjected  to  pres- 
sure, and  as  said  by  Wallace  to  the  Patent  Office,  the 
binder  course  can  withstand  "a  greater  load  or  pres- 
sure without  displacement  of  the  particles  than  the 
material  which  it  is  desired  to  be  forced  to  penetrate 
or  permeate  the  mass."  and,  as  described  by  Wallace, 
the  fine  material,  therefore,  will  not  be  "forced  into 
the  voids  of  the  lower  layer  but  is  merely  spread  or 
plastered  over  the  surface.     *     '^^     *  "     [R.  466.] 

Before  the  Patent  Office,  Wallace  distinguished  his 
invention  from  the  prior  art  on  the  ground  that  in  the 
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prior  art  the  nnderlayer  was  individually  rolled.  Ap- 
pellant here  urges  that  in  Type  A  pavement,  the 
binder  course  is  not  individually  rolled  enoiugh.  The 
contention  is  not  in  accord  with  the  fact,  but  if  it 
nevertheless  be  accepted,  what  are  the  limits  of  the 
Wallace  patent?  We  have  shown  that  on  Type  A 
pavement  the  substantial  portion  of  the  pavement 
constituting  the  ten  middle  strips  was  subjected  to 
a  minimum  of  eight  compressions  of  the  twelve-ton 
roller,  and  that  the  other  strips  were  subjected  to  a 
compression  by  the  same  roller  in  a  decreasing  num- 
ber to  the  outer  strip.  It  must  be  admitted  that  ap- 
pellees are  entitled  to  employ  the  prior  art.  How  much 
rolling  is  it  necessary  to  employ  to  be  under  the 
prior  art  instead  of  the  Wallace  patent?  To  conform 
to  the  statute,  the  Wallace  patent  must  definitely  set 
its  ov^m  metes  and  bounds.  This  is  vital,  and  of 
monetary  importance  in  this  litigation,  as  no  decree  for 
an  accounting  adequate  to  guide  a  master  can  be 
framed  without  deciding  at  what  point  of  rolling  the 
prior  art  is  departed  from  and  the  Wallace  patent  is 
entered  upon.  Furthermore,  under  the  Clayton  Act, 
it  would  be  incumbent  upon  the  court  in  entering  an 
injunction  in  this  case,  to  point  out  specifically  this  line 
of  demarcation.  This  all  goes  to  show  that,  if  the 
Wallace  patent  be  construed  as  urged  by  appellant, 
the  patent  is  void  for  indefiniteness  and  uncertainty. 
It  is  elementary  that  a  patentee  can  have  nothing  be- 
yond what  he  has  particularly  pointed  out  and  dis- 
tinctly  claimed,   so   that  those   familiar  with   the   art 
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may  draw  the  line  between  public  right  and  private 
monopoly.  McClaiii  v.  Ortmayer,  141  U.  S.  419,  35 
L.  Ed.  800;  Merrill  v.  Yeonmns,  94  U.  S.  586.  Re- 
vised Statutes,  Sec.  4888,  requires  that  in  a  patent 
♦he  inventor 

*****  shall  particularly  point  out  and  dis- 
tinctly claim  the  part,  improvement,  or  combina- 
tion which  he  claims  as  his  invention  or  discov- 
ery. 

The  only  line  drawn  in  the  Wallace  patent  to  de- 
termine the  metes  and  bounds  of  the  Wallace  mo- 
nopoly is  non-rolling,  as  distinguished  from  any  roll- 
ing, of  the  under-layer.  If  we  go  into  the  realm  of 
**some"  rolling,  there  is  absolutely  no  line  of  boundary 
to  the  patent,  and  the  patent  becomes  void  for  un- 
certainty. The  distinction  appellant  attempts  to  make 
in  this  case  leaves  the  public  **in  limbo," — within  a 
twilight  zone, — uncertain  as  to  what  appellant  concedes 
is  within  the  prior  art  and  what  appellant  nebulously 
contends  is  the  Wallace  invention. 

Appellant  argues  that  it  is  "impossible"  to  con- 
strue claim  2  of  the  patent  in  suit  without  giving 
both  claims  of  the  patent  the  same  effect.  Appellant 
cites  the  decision  of  this  court  in  Los  Angeles  Art 
Organ  Co.  v.  Aeolian  Co.,  where  it  is  stated  that 
"prima  faeie"  different  claims  of  a  patent  are  not  to  be 
construed  as  of  the  same  scope.  This  presumption  is 
"prima  facie"  only,  and  wherever  it  comes  into  conflict 
with  the  fundamental  and  controlling  rule  that  a  pat- 
entee's claim  can  be  no  broader  than  his  actual   in- 
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vention,  the  courts  have  not  hesitated  to  rule  that  the 
prima  facie  presumption  is  overcome. 

Burroughs  Adding  Mach.  Co.  v.  Felt  &  Tarrant 

Mfg.  Co.,  243  Fed.  861,  at  869; 
Courson  v.   Westinghouse  Air  Brake  Co.,  263 
Fed.  89,  at  92. 

Furthermore,  the  presumption  does  not  exist  if  the 
two  claims  can  be  differentiated  by  any  other  distinc- 
tions between  the  claims.  Treating  claims  1  and  2 
of  the  patent  in  suit  as  identical  in  respect  to  the 
lack  of  individual  compression  of  the  under-mixture, 
we  still  find  that  claims  1  and  2  differ  as  follows: 
(a)  Claim  2  does  not  require  that  the  materials 
be  previously  mixed  prior  to  spreading  on  the  base, 
as  required  by  claim  1.  (b)  Claim  2  is  narrower  than 
claim  1,  because  claim  2  requires  that  the  pavement 
shall  be  "blended  at  the  top  of  the  mass,"  whereas 
claim  1  merely  states  that  the  pavement  shall  be 
''blended,"  and  does  not  specifically  state  that  it  must 
be  blended  at  the  top.  These  distinctions  are  clearly 
sufficient  to  remove  the  claims  from  the  presumption 
relied  upon  by  appellant. 

Jones  et  al.   v.   General  Fireproofing  Co.,  254 
Fed.  970. 

We  submit  that,  to  interpret  the  Wallace  patent 
as  urged  by  appellant,  would  be  to  concede  to  Wal- 
lace a  monopoly  on  a  mere  uneven  line  of  juncture 
between  two  courses  of  a  wearing  surface,  which 
necessarily  existed  in  the  prior  art  pavement;  a  mo- 
nopoly on  the  application  of  a  surface  coating  to  a 
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hot  under-layer,  th«  employment  of  which  was  com- 
mon knowledg^e  in  the  prior  art:  a  monopoly  on  a 
mere  difference  in  degree  of  the  adhesixjn  of  the 
surface  mixture  to  the  binder  course;  and  that  no  one 
would  know  whether  the  amount  of  rolling  employed 
by  it  in  a  pavement  was  enough  rolling  to  bring  the 
pavement  within  the  prior  art,  or  was  so  little  rolling 
that  it  would  be  within  the  bounds  of  the  Wallace 
patent.  To  obtain  his  patent,  Wallace  disclaimed  any 
intention  to  cover  a  pavement  employing  an  individual 
rolling  of  the  under-course,  and  his  patent  must,  in 
justice,  be  confined  in  scope  to  that  disclaimer. 


Answer  to  Further  Erroneous  Contentions  Made  in 
Appellant's  Brief. 

With  the  evident  intent  to  avoid  as  far  as  possible 
the  necessity  of  discussing  the  merits  of  the  present 
controversy,  appellant's  brief  represents  that  there 
is  only  one  question  in  the  case,  namely,  whether  or 
not  infringement  of  the  patent  in  suit  is  avoided  by 
an  initial  rolling  of  the  binder  course  and  the  spread- 
ing of  the  upper  course  while  the  binder  cours-e  it  hot. 
(Appellant's  brief,  p.  7.)  We  believe  we  have 
heretofore  shown  that  this  is  not  a  fair  or  true  state- 
ment as  to  the  issues  to  be  determined  by  the  court. 
In  fact,  it  is  an  issue  which  becomes  of  importance  in 
the  case  principally  because  Wallace  disclaimed  before 
the  Patent  Office  any  pavement  in  which  there  was 
such  an  initial  rolling,  and  represented  to  the  Patent 
Office  that  such  an  initial  rolling  would  preclude  the 
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possibility  of  attaining  the  construction  sought  to  be 
patented.  The  primary  issues  to  be  determined  by 
the  court  are,  1st,  the  proper  construction  of  the 
Wallace  patent,  and,  2nd,  whether  or  not  appellees  have 
used  any  invention  made  by  Wallace  and  covered  by 
the  patent  in  suit.  We  believe  we  have  shown 
above  that  the  single  novel  feature  presented  in  the 
Wallace  patent  is  a  thought  excluded  from  Type  A 
wearing  surface.  It  is  our  intention  here  to  briefly 
refer  to  several  additional  misleading  and  erroneous 
contentions  made  in  the  brief  of  appellant: 

(A)  Appellant  represents  that  the  pavement  of 
the  patent  in  suit  has  gone  into  wide  use  and  has 
materially  advanced  the  art.  (Appellant's  brief,  pp. 
18,  19.)  Appellant  asserts  that  18,000,000  yards  of 
the  pavement  patented  in  the  patent  in  suit  have  been 
laid  in  the  eleven  years  between  1910  and  1921  [R. 
485].  Appellant  uses  these  figures  to  give  the  im- 
pression that  this  is  an  enormous  quantity  of  pavement, 
but  if  we  compare  it  with  the  total  paving  in  the 
United  States  during  the  same  period,  we  find  that 
its  use  was  insignificant.  One-eighteenth  of  all  of 
this  pavement  was  laid  in  the  single  city  of  Bridge- 
port, Connecticut.  [R.  220.]  During  the  same  period 
of  time,  appellant  concedes  that  43,000,000  yards  of 
the  Warren  pavement  (Patent  727505)  was  laid  [R. 
485].  The  fact  that  most  of  the  pavement  referred 
to  by  appellant  as  that  of  the  patent  in  suit  was  laid 
in  1920  and  1921  [R.  485],  and  a  very  small  por- 
tion laid  during  the  ten  preceding  years,  corroborates 
the  testimony  of  Mr.  Leyden  herein  as  follows : 
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"I  was  amused  in  reading  the  affidavits  of  George 
H.  Perkins  and  Edwin  C.  Wallace  filed  in  the 
above  entitled  case,  to  note  their  derogatory  state- 
ments in  regard  to  pavement  laid  in  accordance 
with  United  States  Letters  Patent  No.  727,505. 
It  was  the  practice  under  such  patent  to  my  knowl- 
edge to  employ  a  finishing  course  constructed  by 
applying  a  flush  coat  of  asphalt  by  means  of  a 
squeegee  and  thereupon  roll  screenings  into  the 
same.  I  laid  this  pavement  for  years  under  con- 
tracts authorized  by  plaintiff  Warren  Brothers 
Company  and  under  inspection  of  representatives 
of  said  company.  Until  shortly  prior  to  the  ex- 
piration of  said  Patent  No.  727,505,  to  my  knowl- 
edge, plaintiff  Warren  Brothers  through  its  rep- 
resentatives, consistently  asserted  that  the  method 
of  that  patent  was  the  most  practical  and  dis- 
couraged the  use  of  a  finishing  coat  consisting 
of  previously  mixed  finely  divided  aggregate  and 
bitumen.  It  was  only  shortly  before  that  patent 
was  about  to  expire,  to  my  knowledge,  that  plain- 
tiff Warren  Brothers  Company,  attempted  to  in- 
troduce or  laud  the  method  or  type  of  construc- 
tion embodied  in  said  'Type  B'  specifications." 
[R.  149.] 

Over  40,000,000  yards  of  Warren  pavement  was  laid 
during  the  period  in  question,  and  there  were  hundreds 
of  millions  of  yards  of  sheet  asphalt,  macadam,  un- 
surfaced  hydraulic  concrete,  and  various  other  types 
of  pavements,  laid  in  the  United  States  during  the 
same  time.  It  is  certainly  not  established  in  this 
case  that  the  pavement  of  the  patent  in  suit  met 
with    immediate    and    widespread    success    within    the 
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meaning  of  the  authorities.  It  is  not  shown  in  this 
case  that  anyone  has  ever  paid  appellant  any  royalty 
under  the  patent  in  suit,  and  there  has  not  been 
the  slightest  recognition  of  that  patent.  Appellant 
being  a  large  company,  with  connections  throughout 
the  United  States,  it  would  be  most  surprising  if  it 
was  not  able  to  introduce  as  much  as  18,000.000  square 
yards  of  any  given  pavement  in  this  country  within 
eleven  years.  When  counsel  for  appellees  attempted 
to  cross-examine  Mr.  George  Warren  regarding  the 
facts  of  the  laying  of  the  pavement  in  question,  coun- 
sel for  appellant  objected,  and  the  following  ensued: 

"The  Court:  The  amount  of  pavement  they 
laid   is   immaterial,   anyhow. 

"Mr.  L.  S.  Lyon:  With  that  understanding,  we 
will  withdraw  the  question. 

"The  Court:     All  right."     [R.  267.] 

Furthermore,  there  is  no  evidence  in  the  record 
identifying  the  actual  construction  of  the  18,000,000 
square  yards  which  appellant  asserts  is  that  of  the 
patent  in  suit.  Proper  objection  was  entered  to  the 
conclusion  that  the  pavement  laid  was  that  covered 
by  the  patent  in  suit  [R.  203],  and  no  attempt  was 
ever  made  by  appellant  to  establish  the  mode  of  con- 
struction or  the  characteristics  of  the  pavement  re- 
ferred to.  We  may  safely  assume  that  in  making  up 
the  figures,  appellant  has  included  all  types  of  pave- 
ments which  come  within  appellant's  misconstruction 
of  the  patent  in  suit.  For  commercial  use  of  a  pat- 
ented invention  to  be  of  any  effect  in  a  suit,  it  must  be 
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shown  that  the  use  is  due  to  the  novel  features  cov- 
ered by  the  patent  in  suit,  and  not  to  some  other  in- 
vention  or   commercial    instrumentalities.    * 

Winston  Motor  Carriae^e  Co.  v.  Lindsay  Auto 
Parts  Co..  239  Fed.  521; 

Meinecke  &  Co.  v.  Lisk  Mfg.  Co.,  274  Fed,  747. 

There  is  in  fact  no  evidence  in  this  record  that  any 
pavement  has  ever  been  laid  which  corresponds  to  that 
described  in  the  patent  in  suit.  So  far  as  we  are  able  to 
find  from  the  record,  every  piece  of  pavement  referred 
to  by  appellant  as  coming  under  the  Wallace  patent  em- 
ployed the  Warren  Patent  727505  mixture  and  not  a 
"crusher-run."  The  Wallace  suggestion  of  employ- 
ing a  crusher-run  and  introducing  into  the  voids  at 
the  top  only  the  necessary  fine  material  by  spreading 
and  blending  a  fine  mixture  C,  has  never  been  suc- 
cessfully employed  so  far  as  appears  from  this 
record.  The  patent  in  suit,  on  the  evidence,  should  be 
construed  under  the  rule  established  by  this  court 
in  the  case  of  Henry  v.  City  of  Los  Angeles,  255  Fed. 
769,  as  a  mere  paper  conception,  to  be  narrowly 
construed. 

Included  within  the  pavement  which  appellant  urges 
as  being  that  of  the  patent  in  suit  is  that  of  the  Type 
B  specifications  herein.  We  have  heretofore  shown 
that  these  Type  B  specifications  do  not  embody  the 
pavement  of  the  Wallace  patent  in  suit.  Appellant  re- 
iterates the  fact  that  Mr.  Jensen  in  his  affidavit  re- 
fers to  Type  B  wearing  surface  as  that  of  the  patent 
in  suit.     Mr.   Jensen  made  such   assumption   for   the 
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purpose  of  differentiating  between  the  results  which 
would  be  obtained  if  a  top  course  be  spread  after  in- 
stead of  before  the  compression  of  the  under-layer. 
Mr.  Jensen  was  not  in  a  position  to  legally  construe  the 
patent  in  suit,  and  his  unconsidered  assumption  is  not 
controlling  or  binding  upon  this  court.  We  have  shown 
that  Type  B  construction  is  not  that  patented  in  the 
patent  in  suit. 

(B)  Much  of  the  argument  in  appellant's  brief 
consists  of  a  comparison  of  the  Type  B  and  Type  A 
specifications,  and  in  a  comparison  of  specimens  of 
the  product  of  the  two  presented  by  appellant.  Since 
Type  B  specifications  employ  the  Warren  mixture,  a 
comparison  of  the  same  with  Type  A  does  not  estab- 
lish identity  with  the  patent  in  suit.  In  submitting 
numerous  sawed  specimens  of  Type  A  and  Type  B 
pavements,  appellant  has  apparently  endeavored  to 
give  the  impression  that  these  specimens  are  repre- 
sentative "scattered"  examples  of  the  pavement  in 
the  county  of  Fresno.  As  a  matter  of  fact,  a  large 
number  of  these  specimens  may  be  fitted  together, 
and  it  will  be  found  that  they  are  pieces  cut  from 
identically  the  same  block.  For  example,  the  court  is 
requested  to  compare  and  match  up  Exhibits  361, 
363  and  365.  The  fact  appears  that  all  of  the  speci- 
ments  presented  by  appellant  from  Blackstone  ave- 
nue "  *  *  *  were  aU  sawed  from  a  section  about 
one  foot  square."  (Appellant's  brief  in  the  Dist. 
Court,  p.  23.)  The  cross-examination  of  appellant's 
witnesses    also    shows    that   the    remaining   specimens 
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were  all  carved  from  four  small  pieces  of  pavement, 
out  of  some  150  miles  of  construction  actually  laid  in 
Fresno  county.  There  is  no  testimony  that  any  of 
appellant's  specimens  are  characteristic  or  fair  speci- 
mens of  Type  A  or  Type  B  construction.  In  its 
brief  before  this  court,  appellant  admits: 

"There  is,  of  course,  more  or  less  irregularity 
in  the  laying  of  a  pavement — it  is  not  a  precise 
art,  and  variations  in  the  thickness  of  the  fine  sur- 
face mixture  necessarily  occur  in  both  Type  A 
and  Type  B  pavements,  which  result  in  slight 
variations  in  the  position  of  the  tops  of  the  stones 
with  reference  to  the  surface  of  the  pavement  in 
both  cases."     (p.  58.) 

The  specimens  presented  by  appellant  were  evi- 
dently selected  as  best  calculated  to  support  appellant's 
case,  but  only  two  of  all  of  appellant's  exhibits 
showed  any  of  the  coarse  aggregate  of  the  binder 
course  approaching  the  surface  of  the  pavement. 
Obviously,  as  the  surface  mixture  is  spread  and  raked 
by  unskilled  labor, — common  Mexican  laborers  being 
employed, — in  150  miles  of  pavement  a  few  places 
will  remain  where  the  unskilled  laborers  did  not  dis- 
tribute enough  mixture  for  the  top  course.  No  speci- 
men submitted  by  appellant  shows  that  any  of  the 
top  course  was  in  fact  forced  or  blended  into  the 
binder  course.  The  specimens  merely  show  that  a 
sufficient  amount  of  the  top  course  mixture  was  not 
distributed  on  that  particular  point  of  the  pave- 
ment. This  is  no  surprise,  under  the  circumstances. 
Mr.  Jensen  states  that  a  specimen  of  the  kind  indi- 
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cated  by  appellant  is  not  a   fair  sample  of  Type  A 
pavement   and   does   not  conform   to   Type  A   specifi- 
cations, because  there  is  not  "at  least  one-quarter  inch" 
of  finishing  course  present  as  required  by  item  3  of 
the  specifications.      [R.  425-427.]     The  difference  be- 
tween Type  A  wearing  surface  and  Type  B  wearing 
surface    readily    appears    from    an    examination    and 
comparison  of  physical  Exhibits  A  and  B   (specimens 
of  Type  B)    and   physical   Exhibits   E  and   F    (speci- 
mens of  Type  A).     With  reference  to  the  specimens 
of   Type    B,    Mr.    Jensen    calls   attention    to    the    fact 
that  the  fine  mixture  is  blended  or  merged  to  such  an 
extent   into  the  coarse  mixture  that  the   stone  pieces 
of  the  coarse   mixture  appear  at  and  constitute  part 
of  the   riding  surface.      [R.    159.]      In  contrast,   Mr. 
Jensen   points    out    that   in    specimens    of   Type   A,   a 
one-quarter-inch    top    layer    is   maintained    with    none 
of  the  stony  pieces  from  the  binder  course  protruding 
through  to  the  riding  surface.     [R.  180.]     Appellant's 
brief    (p.    58)    states:      "*     *     *     there    is    no    such 
general  difference  between  the  two  types."     This  state- 
ment is  contrary  to  the  evidence  in  the  case.     Mr.  Jen- 
sen testifies:     "This  has  been  the  experience  had  with 
the  entire  construction  of  wearing  surface  in  Fresno 
county  under  said  Type  B  specifications."      [R.   159.] 
Mr.  Leyden  testifies:     "With  Type  B'  construction  it 
is  impossible  to  obtain  a  uniform  distribution  of  the 
top  or  finishing  mixture.     This  is  due  to  the  fact  that 
the   uncompressed  binder   course   presents   a   very   ir- 
regular surface   upon  which  it  is  impossible  to  uni- 
formly spread   the  mixture   for  the   finishing  course. 
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[R.  147.]  *  *  *  With  'Type  B'  construction  the 
function  of  a  seal  coat  is  destroyed  because  each  stony 
piece  protruding  at  the  top  of  the  pavement  will 
provide  an  entrance  point  for  moisture.  On  the  other 
hand,  with  'Type  A*  construction,  I  have  found  that 
the  compression  of  the  binder  course  provides  a  rela- 
tively smooth  surface  upon  which  the  top  mixture 
may  be  evenly  and  uniformly  spread.  When  the  same 
has  been  compressed,  this  top  mixture  will  be  of  uni- 
form thickness,  in  all  cases  approximately  34  inch,  and 
will  constitute  a  perfect  seal  coat."  [R:  148.]  This 
distinction  between  Type  A  and  Type  B  wearing  sur- 
faces would  be  accentuated  if  a  specimen  of  wearing 
surface  constructed  in  accordance  with  the  patent  in 
suit  existed  for  comparison.  As  Type  B  employs  the 
Warren  graded  mixture,  the  under-mixture  in  Type 
B  is  a  complete  and  compact  mixture  in  which  the 
voids  have  been  filled  to  repletion  before  the  fine 
mixture  is  spread  thereon.  Therefore,  the  fine  mix- 
ture cannot  merge  into  the  coarse  mixture  to  the  ex- 
tent; which  would  be  the  case  in  the  open  coarse  mix- 
ture of,  the  type  called  for  by  the  patent  in  suit. 

It  should  be  remembered,  in  comparing  Type  A 
and  Type  B  specifications  and  wearing  surfaces,  that 
a  general  similarity  must  exist,  because  they  both 
adopt  the  same  principles  and  practices  which  were 
common  in  the  industry  prior  to  any  invention  of  Wal- 
lace. The  base  is  the  same;  the- mixtures  are  sub- 
stantially the  same.  The  fact  that  the  mixtures  are 
the  same  is  no  criterion  of  infringement,  because  the 
mixtures  were  taken  from  the  prior  art,  and  not  from 
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the  patent  in  suit.  In  employiiig  the  Warren  mixture, 
Type  B  has  a  binder  course  which  corresponds  to  the 
binder  course  of  Type  A  instead  of  the  patent  in  suit. 
We  ask  the  court  to  avoid  falling  into  a  misappre- 
hension of  the  issues  in  this  case  merely  because  a 
comparison  by  the  eye  of  Type  A.  and  Type  B  speci- 
mens submitted  by  appellant  is  somewhat  confusing. 
The  issues  in  this  case  cannot  be  determined  on  super- 
ficial observances  of  that  kind,  because  the  only  in- 
vention made  by  Wallace  was  extremely  narrow  and 
minute  and  is  not  truly  reflected  in  Type  B  pave- 
ment. 

(C)  Appellant  places  much  reliance  upon  the  rule 
that  a  product  claim  is  not  necessarily  limited  to  the 
process  described  in  the  patent  for  producing  the 
product.  This  issue  is  of  less  importance  in  the  case, 
because  of  the  fact  that  Type  A  wearing  surface  is 
not  the  product  claimed  in  the  Wallace  patent,  as 
we  have  shown  above,  and  because  of  the  fact  that  ap- 
pellees have  made  no  use  of  the  only  novel  invention 
of  Wallace.  We  have  no  intention  of  denying  that 
where  an  inventor  actually  invents  a  new  product, 
which  is  novel  and  not  dependent  upon  a  particular 
method  of  producing  the  product,  that  a  proper  patent 
thereon  may  be  infringed  by  the  manufacture  of  the 
same  product  by  any  other  process.  But,  to  invoke 
that  rule,  the  inventor  must  show  that  his  product 
is  different  from  any  product  of  the  prior  art  and 
that  his  product  is  independent  of  the  process  em- 
ployed for  making  the  same.     Where  the  product  is 
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dependent  uix)n  a  particular  process,  and  the  sole 
invention  consists  in  a  particular  order  of  application 
of  material  to  form  a  well-known  composition 
(pavement),  we  cannot  perceive  how  the  patent  can 
cover  more  than  the  particular  application, — because 
that  was  the  only  invention  or  creation  made.  The 
process  and  the  product  of  the  process  being  depend- 
ent, there  is  only  one  invention.  The  patent  in  suit 
on  its  face  limits  its  scope  to  "  *  *  *  a  process 
of  producing-  a  pavement  and  in  the  pavement,  the 
product  of  the  process,  *  *  *."  (Wallace  Patent, 
p.  1,  lines  29-31).  We  have  shown  above  that  in 
the  Patent  Office,  Wallace  differentiated  his  invention 
from  the  prior  art  in  the  feature  of  applying  the 
fine  mixture  prior  to  compression  of  the  lower  mix- 
ture. Wallace's  position  before  the  Patent  Office  was 
that  a  prior  compression  of  the  under-mixture  would 
make  the  production  of  the  pavement  sought  by  him 
impossible.  For  example  in  the  amendment  filed  Sep- 
tember 16,  1909,  Wallace  stated  to  the  Patent  Office: 
"*The  rolling  of  the  stone  before  the  second  course 
or  binder  is  applied'  alluded  to  by  the  Examiner  would 
defeat  the  aforesaid  end  that  applicant  seeks  to  at- 
tain, and  is  expressly  disclaimed  in  applicant's  speci- 
fication, page  5,  lines  4  to  12."  In  his  affidavit  filed 
in  this  case,  the  patentee,  Wallace,  recognized  that  his 
invention  is  not  independent  of  his  process,  as  fol- 
lows: "This  can  be  accomplished  by  following  the 
process  covered  by  the  patent  in  suit"  [R.  Ill],  and 
"in  the  method  covered  by  the  patent  in  suit  *  *  *  " 
[R.  104.]     W^e  are  unable  to  perceive  where  Wallace 
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has  invented  any  product,  unless  it  be  a  pavement 
comprising  a  base  and  a  single  course  wearing  sur- 
face comprising  an  open  crusher-run  mixture  with 
fine  material  interspersed  in  the  voids  only  at  the 
top  thereof.  Clearly,  Wallace  did  not  invent  the 
multi-layer  wearing  surface,  nor  the  proportions  of 
materials,  employed  by  appellee.  As  to  a  similar 
claim,  see  the  decision  of  the  Circuit  Court  of  Mary- 
land, rendered  April  4,  1888,  in  the  case  of  Van 
Camp  V.  The  Maryland  Pavement  Company,  43  Of- 
ficial Gazette  884,  where  the  court  said: 

"The  patentee  simply,  and  by  apt  and  appro- 
priate words,  claims  that  he  has  invented  an  im- 
provement in  concrete  pavements.  As  before 
shown,  concrete  pavements  made  of  the  same 
materials  variously  compounded  were  old  and  in 
common  use.  The  result  of  his  combination  was 
a  material  not  different  in  anywise  from  former 
combinations,  except  that  it  contained  a  little 
more  or  less  of  some  of  the  same  ingredients 
mechanically  combined,  and  differing  from  others 
only  as  the  proportions  of  the  ingredients  differed, 
when  such  a  mechanically-combined  material  is 
old  and  in  common  use,  and  has  already  been 
the  subject  of  numerous  patented  improvements, 
both  as  to  the  proportions  of  ingredients  and  the 
process  of  manufacturing  and  methods  of  laying 
the  pavements  made  of  it.  To  say  that  a  person 
who  has  merely  altered  the  proportions  of  the 
ingredients  or  the  process  of  combiniiig  them  has 
discovered  a  new  composition  of  matter  in  the 
sense  of  the  patent  law  is  to  trifle  with  language/' 


—140— 

It  cannot  be  denied  that  the  claims  of  a  patent 
should  be  construed  in  the  light  of  and  by  reference 
to  the  specification.  In  that  connection,  when  it  be- 
comes necessary  to  ascertain  the  exact  character  of 
a  i)roduct  defined  in  a  patent  claim,  the  description 
and  specification  of  the  patent  may  be  looked  at  to 
judge  from  the  process  therein  described,  what  pro- 
duct it  is  that  will  result.  When  we  look  at  the  speci- 
fication of  the  Wallace  patent,  we  find  that  the  pro- 
duct of  that  patent  is  dependent  upon  and  inseparably 
associated  with  its  mode  of  production.  Under  such 
circumstances,  the  patent  in  suit  is  not  infringed  where 
the  sole  and  only  invention  made  by  Wallace  is  not 
employed. 

"The  process  and  the  product  are  but  one,  and 
it  may  well  be  assumed  that  the  product  results 
from  the  use  of  the  process  described  m  the  pat- 
ent, and  that  the  product  is  not  one  which  may 
be  produced  in  any  other  way.  Plummer  v. 
Sargent,  120  U.  S.  442,  7  Sup.  Ct.  640,  30  L. 
Ed.  737;  Mosler  Safe  Co.  v.  Mosler,  127  U. 
S.  354,  361,  362,  8  Sup.  Ct.  1148,  32  L.  Ed.  182." 

{American  Graphophone  Co.  v.  Gimbel  Bros., 
234  Fed.  361,  at  369.) 

''Consequently,  in  considering  claims  8  and  9, 
it  is  necessary  to  read  them  in  connection  with 
the  process  described  in  the  patent,  and  to  limit 
the  scope  of  the  claims  to  the  product  which  is 
the   result   of   that   process." 

(Dow^nes  v.  Teter-Heany  Development  Co.,  150 
Fed.  122,  at  124.) 
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"  'The  invention  is  a  product  or  manufacture 
made  in  a  definite  manner.  It  is  not  a  product 
alone,  separated  from  the  process  by  which  it  is 
created.' " 

(Goodyear    Co.    v.    Davis    102    U.    S.    222,    at 
224;  26  L.  Ed.  149.) 

In  Hide-ite  Leather  Co.  v.  Fiber  Products  Co., 
224  Fed.  969,  the  court  held  that  because  the  patent 
expressly  stated  the  invention  "includes  the  product 
resulting  from  the  process  described  as  well  as  the 
process  itself,"  the  claim  of  the  patent  covered  only 
such  a  product  as  had  been  produced  by  the  process 
of  the  patent  or  its  equivalent.  In  the  patent  in  suit, 
a  corresponding  statement  is  found  in:  "The  inven- 
tion alluded  to  consists  in  a  process  of  producing  a 
pavement  and  in  the  pavement,  the  product  of  the 
process."     (p.  1,  lines  29-32.) 

Appellant's  brief  asserts  that  there  is  an  incon- 
sistency in  the  opinion  of  the  District  Court  in  this 
case,  in  that  the  District  Court  recognized  that  if  the 
product  of  a  claim  be  independent  of  the  process  by 
which  it  was  produced  the  claim  is  not  limited  to 
the  process  specified,  and  yet  ruled  that  claim  2  of 
the  patent  in  suit  is  limited  to  a  product  produced 
by  laying  two  courses  one  upon  the  other  "without 
any  intermediate  rolling."  There  is  no  inconsistency 
in  the  opinion  of  the  District  Court,  but  rather  a 
recognition  of  the  force  of  the  aforesaid  rule  and  a 
proper  consideration  thereof.  The  District  Court 
properly    found,    following   the    statements    contained 
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in  the  W^allace  patent  and  made  by  Wallace  to  the 
Patent  Office,  that  the  product  of  claim  2  of  the  patent 
in  suit  is  not  independent  of  eliminating  *  an  inter- 
mediate rolling.  For,  as  said  by  the  lower  court: 
"In  truth  and  in  fact,  in  this  wise  only,  (i.  c,  without 
there  being  any  intermediate  rolling)  could  there  be 
a  composite  blended  course." 


Conclusion. 

We  trust  the  court  will  appreciate  the  importance 
of  this  case  to  the  paving  industry.  For  seventeen 
years  appellant  enjoyed  a  monopoly  under  Warren 
Patent  727,505.  We  believe  that  this  suit  is  an  at- 
tempt by  appellant  to  prevent  the  public  from  enjoy- 
ing the  benefits  of  the  Warren  invention  after  the 
expiration  thereof.  No  court  has  ever  accorded  the 
Wallace  patent  in  suit  the  expanded  construction 
urged  by  appellant.  We  have  never  read  a  brief  which 
was  more  plausible  on  its  face,  and  yet  which  would 
stand  less  analysis,  than  the  brief  for  appellant  in 
this  case.  Appellant  is  enabled  to  make  its  plausible 
argument  because  it  proceeds  upon  a  number  of  funda- 
mentally erroneous  premises  and  assumptions.  Among 
these  are  that  Wallace  was  the  first  to  produce  a 
multi-layer  wearing  surface  in  which  there  is  no  sharp 
or  clear  dividing-line  between  the  two  courses,  and 
that  Wallace  was  the  first  to  conceive  of  applying  a 
mixture  to  a  hot  under-layer.  Both  of  these  assump- 
tions are  demonstrated  to  be  unsound.     An  outstand- 
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ing  characteristic  of  the  brief  for  appellant  is  its  mis- 
construction of  the  Wallace  patent,  and  its  attempt 
to  revamp  the  Wallace  patent  to  cover  the  direct  op- 
posite of  what  Wallace  invented  and  patented.  We 
have  shown  that  defendants'  Type  A  pavement  is 
based  entirely  on  practices  and  methods  which  were 
well-known  and  established  in  the  paving  industry 
prior  to  any  invention  of  Wallace.  We  have  shown 
that  the  invention  presented  to  the  Patent  Office  by 
Wallace  resided  in  the  production  of  a  single  wearing 
surface  layer  in  which  the  voids  were  filled  only  at 
the  top,  thereby  avoiding  the  necessity  of  proportion- 
ing the  fine  material  and  distributing  it  throughout  the 
mass.  It  appears  from  the  proceedings  upon  the  ap- 
plication for  the  Wallace  patent  that  Wallace  repre- 
sented to  the  Patent  Office  that  it  was  essential  to 
the  production  of  his  pavement  that  the  under-mixture 
should  not  be  rolled  prior  to  the  spreading  of  the  fine 
material,  and  that  Wallace  disclaimed  any  intention 
to  cover  a  pavement  wherein  such  rolling  was  had. 
It  also  appears  from  the  Patent  Office  proceedings  that 
the  Patent  Office  refused  to  grant  Wallace  a  patent 
upon  a  pavement  comprising  a  base  and  a  multi- 
layer wearing  surface  the  two  layers  of  which  were 
firmly  bonded  together.  We  have  shown  that  Type 
A  wearing  surface  does  not  correspond  to  the  claim 
in  issue  in   four  particulars: 

(a)  Type  A  wearing  surface  employs  the 
Warren  mixture  in  lieu  of  the  specific  materials 
prescribed  by  the  Wallace  patent  for  the  open 
mixture  B; 
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(b)  The  fine  material  superposed  on  the 
binder  course  in  Type  A  wearing  surface  is  not 
"blended  with  the  coarse  mixture  at  the  top  of 
the  mass,"  but,  as  prescribed  in  Type  A  speci- 
fications, remains  as  a  superposed  layer  "at  least 
one-quarter  inch  in  thickness." 

(c)  Type  A  wearing  surface  does  not  com- 
prise a  single  "compact  rigid  layer"  as  required 
by  the  claim  in  suit,  but  is  a  multi-layer  con- 
struction having  a  binder  course  with  a  top  finish- 
ing course  thereon. 

(d)  Type  A  wearing  surface  is  not  "densest 
at  the  top,"  as  required  by  the  claim  in  suit,  for 
the  Warren  binder  course  in  Type  A  is  denser 
than  the  finishing  course  above  it. 

That  Type  A  wearing  surface  does  not  infringe  the 
patent  in  suit,  is  so  clear  that  we  have  not  found  it 
necessary  to  seriously  contest  the  validity  of  the  Wal- 
lace patent  in  suit.  If  the  patent  in  suit  can  be 
sustained,  it  must  be  by  limiting  it  strictly  to  the 
specific  feature  by  which  it  differentiates  from  the 
prior  art.  The  District  Court  was  quite  right  in  this 
case  in  ruling  that  the  patent  in  suit  must  be  nar- 
rowly construed,  because,  in  view  of  the  prior  art, 
"There  was  not  much  left  for  the  patentee  to  patent." 
There  is  no  novelty  or  validity  at  all  in  the  Wallace 
patent  in  suit  if  it  be  expanded  and  construed  as 
urged  by  appellant.  We,  therefore,  submit  that  the 
decree  of  the  District  Court  dismissing  the  bill  of 
complaint  in  this  case  should  be  affirmed,  on  the 
ground  that: 
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(a)  Defendants'  Type  A  pavement  is  not  an 
infringement  of  the  Wallace   Patent,   and 

(b)  If  the  Wallace  Patent  be  construed 
broadly  enough  to  include  defendants*  Type  A 
pavement  as  an  infringement,  the  Wallace  patent 
is  void. 

Respectfully  submitted, 
George  R.  Lovejoy,, 
District  Attorney  of  the  County  of  Fresno. 

Ray  C.  Wakefield^ 
Special  Counsel  for  the  County  of  Fresno. 
Frederick  S.  Lyon  and 
Leonard  S.  Lyon, 
Special   Patent    Counsel,    Solicitors   for    Defendants- 
Appellees. 
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Pursuant  to  leave  granted  at  the  argument  we 
file  this  brief  in  reply  to  certain  contentions  made 
in  defendants'  brief. 

As  a  general  comment  on  defendants'  brief  we 
may  remark  that,  while  not  abandoning  the  position 
that  in  defendants'  pavement  there  is  no  true  blend 
between  the  upper  and  the  lower  course,  which 
seems  to  us  the  controlling  question  in  the  case,  de- 
fendants nevertheless  make  this  point  secondary 
and  rely  rather  upon  a  series  of  arguments  as  to  the 
interpretation  of  the  patent,  which,  if  they  were 
sound,  would  mean  that  defendants'  pavement  does 
not  infringe  even  if  the  two  courses  are  blended  as 


described  in  the  patent.  These  arguments,  if  cor- 
rect, would  mean  that  the  claim  of  the  patent  is  so 
limited  in  scope  that  it  is  not  embodied  in  the  Type 
B  pavement  (60  miles  of  which  were  laid*  by  Fresno 
Coimty  under  plaintiff's  license,  and  which  was 
treated  by  both  parties  at  the  trial  of  the  case  as  an 
embodiment  of  the  patented  construction),  that  it 
is  not  embodied  in  the  18,000,000  sq.  yds.  of  similar 
pavement  which  have  been  laid  all  over  the  country, 
either  by  the  plaintiff  or  under  the  plaintiff's  li- 
cense, and  which  everyone  has  heretofore  considered 
to  be  the  patented  construction,  and  indeed  that  the 
very  pavement  illustrated  in  the  drawing  of  the 
patent  does  not  fall  within  the  claim,  all  as  we  shall 
point  out  more  in  detail  below.  Clearly  such  a  limit- 
ing construction  has  every  presumption  against  it 
and  should  not  be  adopted  unless  clearly  necessary. 
The  true  point  of  approach  to  a  patent  case  was 
well  stated  by  the  Supreme  Court,  speaking  through 
Taft,  C.  J.,  in  the  recent  case  of  Eihel  Process  Co. 
vs.  Minnesota  d  Ontario  Paper  Co.,  261  U.  S.  45,  63. 
The  Court  there  said,  tersely  restating  what  has 
been  often  said  in  other  cases : 

''In  administering  the  patent  law  the  Court 
first  looks  into  the  art  to  find  what  the  real 
merit  of  the  alleged  discovery  or  invention  is 
and  whether  it  has  advanced  the  art  substan- 
tially. If  it  has  done  so,  then  the  Court  is: 
liberal  in  its  construction  of  the  patent  to  se- 
cure to  the  inventor  the  reward  he  deserves.'^ 


In  the  Eihel  case  the  invention  consisted  in  giving 
the  wire  of  a  paper-making  machine  a  "substantial" 
downward  pitch.  The  wires  of  the  prior  art  had 
been  pitched  downwardly  but  only  to  a  compara- 
tively slight  extent—.  3  inches  as  against  the  12 
inches  or  so  which  Eibel  proposed,  and  for  a  differ- 
ent purpose.  The  language  of  the  claims  was  sus- 
ceptible to  an  interpretation  which  would  have  ex- 
cluded the  defendant's  machine,  and  in  fact  the 
Court  of  Appeals  for  the  First  Circuit  had  thought 
it  impossible  to  adopt  any  other  interpretation  (274 
Fed.  540);  but  the  Supreme  Court,  finding  that 
Eibel  had  really  advanced  the  art  of  paper-making, 
and  applying  the  principle  above  set  forth,  adopted 
an  interpretation  which  would  protect  the  real  in- 
vention, applying,  as  it  said  (261  U.  S.  63)  "the  rule 
'tit  res  magis  valeat  quam  pereat/  which  has  been 
sustained  in  so  many  cases  in  this  Court,"  and  held 
the  claims  infringed.* 

*Incidentally  we  note  that  the  defendants'  brief 
in  the  District  Court  quoted  extensively  from  the 
opinion  of  the  Court  of  Appeals  for  the  First  Cir- 
cuit, which  had  not  then  been  reversed  by  the  Su- 
preme Court,  and  that  defendants'  brief  in  this 
Court  makes  no  mention  of  the  case,  but  continues 
to  use,  as  its  own,  language  taken  from  the  opinion 
in  the  First  Circuit,  now  reversed,  in  connection 
with  the  argument  that  if  the  Wallace  patent  is 
construed  to  cover  a  pavement  in  which  the  lower 
course  receives  any  rolling  at  all,  however  nominal, 
the  patent  is  void  for  indefiniteness,  and  as  covering 
a  mere  difference  in  degree.  This  is  the  origin  of 
the  following  language,  appearing  at  page  125  of 
defendants'  brief: 

''This  is  vital,  and  of  monetary  importance  in 
this  litigation,  as  no  decree  for  an  accounting 


Let  us  llicii,  approacliint;  flic  case  from  the  point 
of  view  above  set  forth,  see  whether  Wallace  really 
advanced  the  art,  and,  if  so,  wherein  liis  advance 
lay. 

The  Admitted  Out  standing  Facts. 

There  are  certain  vitally  important  outstanding 
facts  which  defendants-appellees  either  admit  or  do 
not  deny,  and  which  volumes  of  argument  cannot 
change  or  obscure. 

The  first  of  these  facts  is  that  there  was  a  very 
real  problem  in  the  paving  art,  the  problem  of  pro- 
viding a  pavement  which  would  have  the  stability 
and  wear-resisting  qualities  of  the  widely  used  and 
valuable  Warren  pavement,  and  which  yet  would 
not  require  the  repeated  flush  coatings  which  the 
Warren  pavement  required  and  which  w^ere  its  one 
draw-back.  Warren  himself  had  attacked  this 
problem  and  failed  to  solve  it  (the  New  Bedford 
experiment.     See  our  main  brief  page  13). 

Wallace  solved  this  problem.  By  the  expedient  of 
blending  his  thin  upper  course  of  fine  surfacing  into 
the  coarse-to-fine  mixture  below  by  rolling  it  in 
while  the  lower  course  was  still  uncompacted  and 
plastic,  he  provided  a  permanent  seal-coat  on  a 
pavement  of  which  the  body  was  stable  and  enduring 
like  Warrens.     ''It  is  true/'  defendants'  brief  ad- 

to  guide  a  master  can  he  framed  without  decid- 
ing at  u'hdt  point  of  rolling  the  prior  art  is  de- 
parted from  and  the  Wallace  patent  is  entered 
upon.*' 
This  language  is  a  mere  paraphrase  of  the  lan- 
guage of  the  Eihel  decision  in  the  First  Circuit,  now 
reversed  by  the  Supreme  Court,  which  appears  at 
274  Fed.  550. 


mits  at  page  9  ''that  the  blending  and  merging  of 
the  fine  material  into  the  previously  laid  body  mix- 
ture, as  prescribed  in  the  Wallace  patent,  necessa- 
rily binds  or  ties  the  ttvo  mixtures  inseparably^^: 

Defendants  cannot  and  do  not  deny  the  efficacy  of 
Wallace's  blending  as  a  solution  of  the  problem. 
He  did  away  with  the  refliish-coating  nuisance, 
with  the  result  that  the  Wallace  pavement  is  now 
being  laid  to  a  much  greater  extent  than  the  War- 
ren pavement,  and  at  the  time  of  the  trial  eighteen 
million  square  yards  of  Wallace  pavement,  or  more 
than  two  thousand  miles  of  road-way  of  normal  fif- 
teen-foot width,  was  in  use.  There  is  no  denial  of 
the  facts  proved  by  the  testimony  of  such  witnesses 
as  Ashley  and  Courtade  (see  our  main  brief  page 
18)  that  the  union  of  the  fine  surfacing  to  the  body 
of  the  pavement  in  the  Wallace  structure  has 
proved  in  practise  to  be  permanent,  and  has  de- 
creased the  repair  expense  to  almost  nothing  even 
in  pavements  laid  as  much  as  ten  years  ago. 

Nor  can  it  be  denied  that  Fresno  county  laid 
sixty  miles  of  this  pavement  (Type  B)  under 
License  from  Warren  Brothers  Company,  which 
both  parties  at  least  supposed  was  in  conformity  to 
the  Wallace  patent,  and  which  defendants  and 
plaintiff  alike  at  the  trial  of  this  case  treated  as  be- 
ing the  pavement  of  the  Wallace  patent.  Infra, 
pp.  15-18. 

Finally,  the  specifications  mider  which  the  Black- 
stone  Ave.  pavement  was  laid  and  the  actual  pro- 
cess of  laying  it  differed  from  the  specifications 
for  and  the  process  of  laying  the  sixty  miles  of 
Type  B  only  in  the  colorable  trivial  rolling  which 
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the  (U'fcndants  gave  to  the  lower  course  before  ap- 
plying the  surfacing,  and  which  they  took  great 
pains  to  follow  up  by  the  instant  laying  of  the  fine 
surfacing,  so  that  the  two  courses  ijiight  be  com- 
pressed together  while  the  lower  course  was  still 
very  hot  and  plastic,  and  therefore  capable  of  fur- 
ther motion  and  compression.  As  might  be  ex- 
pected, this  nominal  and  unsubstantial  change  pro- 
duced no  discernible  difference  in  the  product  and 
defendants'  brief  only  faintly  argues,  as  it  seems  to 
us,  that  there  is  any  difference  between  the  Type  A 
and  the  Type  B  samples,  taking  refuge  instead  in 
the  remark  that  the  samples  are  ''confusing."  De- 
fendants' brief  says: 

"We  ask  the  Court  to  avoid  falling  into  a 
misapprehension  of  the  issues  in  this  case 
merely  because  a  comparison  by  the  eye  of 
Type  A  and  Type  B  specimens  submitted  by 
appellant  is  sometvhat  confusing.  The  issues  in 
this  case  cannot  be  determined  on  superficial 
observances  of  that  kind  because  the  only  in- 
vention made  by  Wallace  was  extremely  nar- 
row and  minute  and  is  not  truly  reflected  in 
Type  B  pavement."  (Defendants  brief  page 
137.) 

What  Was  Wallace's  Real  Step  Forward? 
There  was  no  novelty  in  a  coarse-to-fine  mixture, 
whether  carefully  graded  or  "crusher-run."  Such  a 
graded  mixture  had  been  used  for  years  in  the  War- 
ren pavements,  and  infringers  of  the  Warren  patent 
had  used  "crusher-run"  instead  of  a  graded  aggre- 


gate  in  the  hope  of  avoiding  the  Warren  claims,  and 
it  had  been  held  that  the  two  mixtures  were  equiva- 
lent. {Warren  Bros.  Co.  vs.  City  of  New  York, 
187  Fed.  881,  infra,  p.  23.) 

Nor  was  there  any  novelty  in  a  layer  of  fine  mix- 
ture used  as  a  surfacing.  Such  a  mixture  had  even 
been  laid  in  a  thin  layer  on  top  of  a  thick  layer  of 
coarse  mixture  below.  (See,  for  example,  the  Mal- 
lette  patent  691,708  and  the  Warren  patent  675,430 
discussed  at  pages  76  and  77  of  our  main  brief). 
But  the  trouble  was  that  the  surfacing  layers  in 
these  pavements  did  not  last.  They  scaled  off  and 
ruined  the  pavement,  as  Warren  Brothers  Com- 
pany had,  to  their  sorrow,  learned  in  New  Bed- 
ford. They  were  laid  only  after  the  lower  course 
had  been  thoroughly  compacted  and  cooled. 

The  sole  novelty  of  Wallace  lay  in  the  fact  that 
he  hlended,  amalgamated  and  merged  these  two 
courses  into  one  compact  integral  mass  hy  the  physi- 
cal intermingling  of  their  elements,  and  thereby 
made  a  perynanent,  inseparable  union  between  them. 
The  upper  thin  layer,  instead  of  breaking  up  and 
scaling  off  under  traffic  strains,  transmitted  those 
strains  to  the  stable  lower  course,  and  endured,  to 
provide  a  permanent  water  proofing  seal  coat  for 
the  pavement  and  to  protect  the  coarse  pieces  of 
stone  below  from  being  fractured  by  direct  contact 
with  traffic.  This  may  seem  a  simple  change,  but 
it  solved  the  difficidty.  It  succeeded  where  other 
efforts  to  seal-coat  the  Warren  pavement  perma- 
nently had  failed.     HoAvever  simple  an  improvement 


may  sconi  if  it  makes  a  read  advance,  if  it  marks 
the  difference  between  failure  and  sueeess,  it  is  en- 
titled to  be  regarded  as  invention  and  the  Inventor 
is  entitled  to  patent  protection. 

Barbed  Wire  Patent  Case,  143  U.  S."275. 

It  is  clear,  then,  that  Wallace's  real  invention  lay 
in  the  hlending  of  his  thin  upper  fine  mixture  course 
to  his  coarse-to-fine  lower  course,  and  that  his  patent 
should  be  so  construed,  if  it  reasonably  can  be,  as 
to  protect  that  invention.  Nor  does  it  make  any 
difference  as  to  the  exact  process  by  ivhich  thi^ 
blending  is  obtained,  whether  by  the  method  set 
forth  in  the  patent,  in  which  the  lower  course  is  not 
rolled  at  all  prior  to  the  application  of  the  upper 
course,  or  by  the  alternative  method  used  by  defend- 
ant in  which  the  lower  course  is  rolled  partially, 
but  not  to  full  compression,  and  the  upper  course  is 
applied  while  the  lower  course  is  still  very  hot  and 
plastic  and  its  elements  free  to  move  and  readjust 
themselves  under  the  final  heavy,  thorough  rolling. 
Do  Defendants  Get  Wallace's  Blend? 

On  this,  the  controlling  question  in  the  case,  we 
submit  that  there  can  be  but  one  answer.  Cer- 
tainly they  do. 

There  is  no  material  difference  between  the  sam- 
ples representing  the  Blackstone  Ave.  pavement,  for 
example  Plffs.  Exhibits  16,  17,  30-35  inclusive  and 
Dfts.  Ex.  F,  and  samples  of  Type  B  pavement  which 
were  admittedlj^  laid  with  no  rolling  at  all  of  the 
lower  course  prior  to  the  application  of  the  upper 
course,  for  example  Plffs.  Exhibits  42-48  inc. 

Blending  Contrasted  With  Surface  Adhesion, 


Defendants  claim  that  they  get  only  a  surface 
adhesion,  or  "soldering"  of  their  two  courses,  due  to 
the  sticking  of  the  surface  asphalt  in  the  two  courses 
respectively.  They  point  to  the  adhesion  in  sheet 
asphalt  between  the  wearing  surface  and  the  binder 
course,  and  to  the  adhesion  in  their  own  pavement 
between  the  lower  course  and  the  asphaltic  concrete 
base  on  which  it  is  laid,  and  say  that  this  is  the  same 
thing  as  the  adhesion  between  their  top  surfacing 
layer  and  their  coarse-to-fine  "binder-course"  They 
point  out  that  in  the  sheet  asphalt  the  binder 
course  was  thoroughly  compressed  and  cold  before 
the  wearing  surface  was  laid  (which  is  true)  and 
that  the  asphaltic  base  of  their  pavement  is  likewise 
thoroughly  compressed  and  cold  before  their 
"binder  course"  is  laid,  which  is  also  true.  De- 
fendants say  that  in  these  cases,  just  as  in  the  case 
of  the  union  between  their  top  surfacing  and  their 
"binder  course"  the  line  of  juncture  between  the  two 
layers  is  irregular  and  ill-defined.  (Dfts.  Brief, 
pp.  101-103.) 

But  note  the  difference  between  the  nature  of  the 
union  in  the  case  of  the  sheet  asphalt  binder  course 
and  in  defendants'  base  on  the  one  hand,  and  the 
union  in  the  case  of  defendants'  top  surfacing  and 
their  "binder  course"  on  the  other  hand.  Nothing 
could  be  more  striking  than  the  demonstration  pro- 
vided by  the  actual  samples  in  evidence  themselves 
on  this  point. 

In  the  sheet  asphalt  sample,  Plffs.  Ex.  11,  the 
rearing  surface  has  already  begun  to  break  aivay 
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from  the  hinder  course,  slioiriiifj  a  distinct  and  per- 
fectly definite,  tJiough  irregular,  plane  of  cleavage. 
And  in  Defts.  Ex.  F,  the  sample  of  defendants' 
Blackstone  Ave.  pavement  presented  to  tlie  Court 
hy  defendants  themselves,  the  base  has  been  cleanly 
broken  away  so  that  no  part  of  it  adheres  to  the. 
sample,  thus  showing  that  there  is  a  pei^ectly  defi- 
nite line  of  cleavage  bettveen  it  and  the  pavement 
proper. 

These  are  typical  examples  of  mere  surface  ad- 
hesion. 

But  let  the  Court  notv  try  to  break  aivay  the  top 
surfacing  from  the  ^'binder  course''  in  any  one  of 
the  specimens  of  defendants'  pavement' in  evidence. 
It  cannot  be  done,  because  here  there  is  a  true  blend. 

In  the  case  of  sheet  asphalt  and  in  the  case  of  the 
base  of  defendants'  pavement,  surface  adhesion  is 
all  that  is  required,  because  the  body  of  the  pave- 
ment above  the  line  of  union  is  designed  and  in- 
tended, of  itself,  to  withstand  the  strain  of  traffic. 
The  binder  course  in  the  sheet  asphalt,  like  the  base 
in  defendants'  pavement,  is  designed  only  to  sustain 
and  distribute  vertical  weight.  But  with  a  thin 
surfacing  layer  like  that  of  Wallace  and  of  de- 
fendants, which  is  not  heavy  enough  of  itself  to 
withstand  traffic  strains,  a  blend  is  necessary  so  that 
strains  may  be  transmitted  to  the  body  of  the  pave- 
ment below,  otherwise  the  thin  layer  will  scale  off. 
Mere  surface  adhesion  will  not  do  here. 
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At  the  argument  defendants'  counsel  attempted 
to  avoid  the  effect  of  the  demonstration  afforded  by 
their  own  Exhibit  F  of  the  absolute  contrast  between 
the  union  of  the  top  surfacing  layer  with  the 
''binder  course"  and  that  between  the  "binder 
course"  and  the  removed  base  by  asserting  that  a 
newspaper  had  been  spread  on  the  base  under  this 
sample  before  the  pavement  was  laid,  and  that  this 
was  the  reason  why  it  had  been  possible  so  easily 
to  remove  the  base.  There  is  no  such  evidence  in  the 
record,  and  tve  absolutely  deny  the  allegation. 
There  is  no  trace  of  any  newspaper  in  the  sample 
and  the  whitish  color  in  certain  spots  is  obviously 
caused  merely  by  the  scratching  of  the  stones  with 
a  chisel.  Defendants'  counsel,  in  the  effort  to  con- 
vince the  Court  that  his  statement  was  based  on  the 
record,  read  to  the  Court  certain  testimony  of  plain- 
tiff's witness  Burdge  (Rec,  p.  365)  in  which 
Burdge  testified  that  he  had  himself  in  a  certain 
spot  spread  a  piece  of  paper  on  the  base  before  the 
pavement  was  laid  "in  order  to  make  the  sample 
come  loose  easily,  you  see,  from  the  base."  But 
this  testimony  related  not  at  all  to  any  of  defend- 
ants^ samples,  hut  only  a  sample  taken  by  Burdge 
himself.  The  attempt  to  distort  the  record  on  this 
point  merely  shows  how  forcibly  defendants'  coun- 
sel saw  the  disastrous  effect  of  the  demonstration 
afforded  by  Defts.  Ex.  F. 

We  repeat  that  the  samples  in  evidence  prove 
that  defendant  does  get  Wallace's  blend. 
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DEFENDANTS'     ARGUMENT     FOR     NON- 
INFRINGEMENT. 

We  do  not  find  in  the  defendants*  brief  any 
serious  argument  for  the  invalidity  of  the  patent, 
altliough  it  is  argued  that  if  the  patent  is  construed 
broadly  enough  to  cover  the  defendants'  pavement, 
it  is  invalid.  The  chief  argument  is  the  argument 
for  non-infringement,  v^hich  is  summarized  by  de- 
fendants' brief  under  four  heads  at  page  75,  as 
follows ; — 

"(a)  The  lower  or  binder  course  of  Type  A  is 
not  made  up  of  'large  pieces  of  stone,  smaller  pieces 
of  stone  and  stone  dust,'  but  is  made  up  of  a  prop- 
erly graded  and  proportioned  Warren  mixture  of 
crushed  stone,  gravel,  sand  and  dust. 

"(b)  The  top  course  is  not  'blended  with  the 
coarse  mixture  at  the  top  of  the  mass,'  but,  as  pre- 
scribed in  the  Tjrpe  A  specifications,  in  the  com- 
pleted pavement  remains  'at  least  one  quarter  inch 
in  thickness.' 

"(c)  In  lieu  of  'a  compact  rigid  layer,'  Type  A 
wearing  surface  is  multi-layer,  in  that  it  consists  of 
a  binder  course  with  a  top  finishing  course  super- 
posed thereon. 

"(d)  Type  A  wearing  surface  is  not  'densest  at 
the  top,'  for  the  binder  course  is  of  uniform  density 
throughout  and  of  greater  density  than  the  top  % 
inch  finishing  course." 

Each  of  these  propositions  forms  the  text  of  a 
lengthy  discussion  and  they  are  repeated  in  sub- 
stantially similar  terms  at  pages  143,  144  in  the 
final  summing  up  of  the  defendants'  argument. 
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If,  as  we  have  shown  Wallace's  real  advance  in 
the  art  was  the  blending  of  his  two  courses,  and  if, 
as  we  have  also  shown,  defendants  obtain  that 
blending,  then  none  of  these  other  arguments  for 
non-infringement  will  be  found,  upon  analysis,  to 
be  tenable. 

We  shall  briefly  comment  on  these  several  prop- 
ositions under  corresponding  headings. 

^^(a)  The  lotver  or  hinder  course  of  Type  A  is 
not  made  up  of  ^ large  pieces  of  stone,  smaller  pieces 
of  stone  and  stone  dust/  hut  is  made  up  of  a  prop- 
erly graded  and  proportioned  Warren  mixture  of 
crushed  stone,  gravel,  sand  and  dust." 

In  other  words,  defendants  say  that  their  Type  A 
pavement  does  not  infringe  because  they  employ  a 
graded  mixture  such  as  is  described  in  the  Warren 
patent,  727,505,  for  their  so-called  lower  or  binder 
course,  instead  of  using  the  ungraded  crusher  run, 
which  Wallace  describes  as  suitable  for  use  in  his 
lower  course.  They  say  that  Wallace's  patent  is 
limited  to  a  pavement  in  which  the  lower  course  is 
made  up  "of  crusher  run"  material  ungraded  and 
that  since  in  the  Type  A  pavement  the  lower  course 
is  made  up  of  a  graded  mineral  aggregate,  there  is 
no  infringement,  and  this  regardless  of  the  question 
whether  defendants'  two  courses  are  blended  to- 
gether or  not,  and  regardless  of  any  other  ques- 
tion in  the  case. 

If  this  position  is  sound,  then  it  follows  that  the 
Type  B  pavement,  sixty  miles  of  which  was  laid 
by  Fresno  county  under  license  from  Warren 
Brothers  Co.  and  which  was  regarded  by  all  the 
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witnesses  in  tlie  ease,  including  defendants'  expert^ 
Jensen,  as  an  embodiment  of  the  Wallace  invention, 
was  not,  after  all,  such  an  embodiment,  since  in  it 
the  lower  course  was  composed  of  identically  the 
same  graded  mineral  aggregate  ivhich  defendants 
use  for  the  lower  course  in  their  Type  A  pavement 
here  in  question,  this  part  of  the  Type  A  specifica- 
tions having  been  copied,  word  for  word,  from  the 
Type  B  specifications.  Defendants  do  not  hesitate 
to  adopt  this  conclusion,  and  their  brief  asserts  at 
page  52,  that 

"Contrary  to  the  assertion  made  in  the  brief 
for  Plaintiff-Appellant,  the  fact  is  that  the 
county  of  Fresno  has  never  employed  the  Wal- 
lace invention  of  the  patent  in  suit.  The  body 
of  the  wearing  surface  on  the  Fresno  county 
high- way  system  (both  Type  A  and  Type  B) 
has  been  prepared  in  accordance  with  Warren 
patent  727,505,  employing  the  very  mixture  for 
which  the  Wallace  patent  is  designed  to  fur- 
nish a  cheap  substitute." 

Indeed,  defendants  say  that  since  "the  Type  B 
wearing  surface  does  not  employ  the  Wallace  sub- 
stitute for  the  Warren  mixture,"  "there  is  no  evi- 
dence in  the  record  that  the  wearing  surface  de- 
scribed in  the  patent  in  suit  has  ever  been  success- 
fully employed."     (Defendants  brief,  page  54.) 

This  position,  which  is  defendants'  chief  argu- 
ment at  the  present  time,  as  we  read  its  brief,  is 
not  only  unsound  as  a  matter  of  construction  of  the 
patent,  in  that  it  mistakes  an  incidental  purpose  of 
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Wallace  for  the  essence  of  his  invention  as  defined 
in  his  claim,  but  it  is  quite  contrary  both  to  the  tes- 
timony of  defendants  expert  Jensen  and  to  the 
position  taken  hy  counsel  for  the  defendants  them- 
selves at  the  trial.  It  is  an  afterthought  of  defend- 
ants' counsel. 

Let  us  first  see  what  defendants'  expert  Jensen 
says. 

At  Rec.  page  159,  Jensen,  who  is  defendants' 
patent  expert,  as  well  as  their  practical  expert,  arid 
who  described  the  patent  in  suit  and  the  prior  art 
in  addition  to  testifying  in  his  capacity  of  county 
surveyor  under  whose  direction  all  the  county  pave- 
ments were  laid,  produced  as  Defendants'  Exhibit  A 
a  specimen  of  Type  B  pavement  which  he  described 
as  '^ A  specimen  of  the  constriction  or  product  oh- 
tained  hy  folloiving  said  specifications,  Type  B,  viz., 
the  Wallace  patent  in  suit." 

Also,  after  pointing  out  certain  feature^i  of  this 
sample  which  he  said  were  objectionable,  he  con- 
tinued at  page  161; — 

"I  have  found  from  my  observation  and  super- 
vision of  the  construction  of  approximately  sixty 
miles  of  pavement  by  the  aforesaid  Wallace  method, 
that  the  same  presents  certain  serious,  objectionable 
features,"  etc. 

Again,  specifying  what  these  alleged  defects  were, 
he  said  at  page  162 ; — 

"I  have  found  that  in  practice  with  pavement 
laid  in  accordance  u'ith  aforesaid  specifications. 
Type  B   (viz.,  in  accordance  ivith  the  patent)  a  ma- 
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terial  percentage  of  such  stones  do  so  protrude'^ 
etc.* 

This  practical  paving  expert  Jensen,  then,  who 
had  made  a  thorough  study  of  the  patent  and  was 
interested  to  establish  non-infringement,  did  not, 
from  his  study  of  the  patent,  gather  the  impression 
that  Wallace  intended  to  limit  himself  to  a  mixture 
in  which  ungraded  "crusher-run"  was  used  as  dis- 
tinguished from  a  graded  Warren  mixture,  since 
this  Type  B  pavement  w^hich  he  treats  as  an  embodi- 
ment of  the  Wallace  patent  used  the  same  graded 
Warren  mixture  as  Type  A. 

Defendants'  brief  apologizes  for  the  variance  be- 
tween its  present  position  and  Mr.  Jensen's  testi- 
mony, on  the  ground  that  ''Mr.  Jensen  was  not  in 
a  position  to  legally  construe  the  patent  in  suit  and 
his  unconsidered  assumption  is  not  controlling  or 


*We  have  remarked  in  our  main  brief  that  Jen- 
sen did  *not  observe  any  "objectionable  features" 
in  the  Type  B  pavement  until  he  had  laid  sixty 
miles  of  it,  and  not  then  until,  the  Warren  patent 
having  expired,  he  decided  to  try  to  avoid  further 
royalties  by  getting  up  his  Type  A  specifications. 
In  spite  of  his  talk  about  the  Type  B  pavement 
being  "inefficient,"  the  record  does  not  show^  that 
any  repairs  have  ever  been  necessary  in  all  his  sixty 
miles  of  it.  As  to  the  "protruding  stones"  we  have 
shown  in  our  main  brief,  page  58,  that  no  more 
stones  protrude  in  Type  B  than  in  Type  A,  that  in 
neither  case  is  it  intended  that  any  shall  protrude, 
but  that  in  each  case  irregularities  occur  in  the 
process  of  laying  which  may  bring  the  stones  to  the 
surface  in  particular  spots.  The  photograph  in 
evidence  which  is  reproduced  at  Eec,  p.  488,  shows 
the  two  types  of  pavement,  side  by  side,  with  no 
difference  w^hatever  in  their  surfaces. 
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hinding    upon    this    Court/^     (Defendants'    brief 
page  133.) 

To  this  we  might  reply  that  a  patent  speaks  to 
ivorkers  in  the  art  such  as  Mr.  Jensen  and  not  to 
latvyers,  as  the  Courts  have  often  said,  and  that  the 
understanding  which  it  conveys  to  such  a  man  is  of 
far  more  importance  than  the  mere  argument  of  an 
attorney.  The  assumption  was  not  ''unconsidered" 
either.  It  was  made,  not  under  cross-examination 
on  the  witness  stand  on  the  spur  of  the  moment, 
but  in  the  course  of  an  elaborate  and  carefully 
worked  out  expert  affidavit,  undoubtedly  prepared 
by  Jensen  in  collaboration  with  defendants'  counsel 
and  filed  by  defendants'  counsel. 

Moreover  we  presume  that  defendants'  counsel, 
whatever  they  may  say  as  to  Mr.  Jensen's  inability 
to  "legally  construe  the  patent"  and  his  "uncon- 
sidered assumption,"  would  hardly  speak  in  the 
same  terms  of  their  own  statement,  deliberately 
made  in  open  court.  Let  us  see  what  they  said  at 
the  trial. 

At  Rec.  page  277,  we  find  defendants'  counsel  in 
opening  their  case,  stating  their  position  as  to  the 
Wallace  patent.  In  the  second  paragraph  on  this 
page,  counsel  describes  Wallace's  lower  course  in 
the  terminology  used  in  the  claims  of  the  patent, 
and  continues; — 

"There  we  have,  lying  on  the  old  base,  the 
same  Warren  hinder  of  which  plaintiff  enjoyed 
a  full  monopoly  and  which  is  notv  free  to  the 
public/'    *     *     *    etc. 
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''Now  the  patent  does  not  specify  particu- 
larly the  proportions  of  that  binder  course,  but 
it  does  specify  on  page  1,  at  lines  47  to  53,  'stone 
of  a  size  to  pass  through  the  interstices  of  a 
screen  giving  a  stone,  the  largest  of'which  is  the 
niaxinnim  size  desired,  and  this  stone,  together 
with  smaller  pieces  of  stone  and  comminuted 
stone  or  dust  in  the  state  that  the  whole  run  is 
discharged  from  the  crusher,'  etc.  There  they 
are  referring  again  to  the  graded  aggregate 
which  was  patented  in  the  Warren  patent." 

In  other  words,  at  the  trial,  defendants'  counsel 
particularly  and  specifically  argued  and  urged  that 
the  so-called  "binder-course"  coA'ered  by  Wallace's 
claims  was  merely  the  old  Warren  mixture,  and  that 
in  his  description  of  this  course,  Wallace  was  ''refer- 
ring again  to  the  graded  aggregate,  which  is  pat- 
ented in  the  Warren  patent." 

And  at  the  trial,  defendants'  counsel  had  no  more 
question  than  defendants'  expert  Jensen  that  the 
Type  B  pavement  was  an  embodiment  of  the  Wallace 
patent.     Thus,  they  said  at  Eec.  page  283,  in  ex- 
plaining how  it  happened  that  Fresno  County  called 
for  bids  on  both  Type  A  and  Type  B  pavement; — 
"We  asked  for  bids  on  both  Types,  Types 
A  and  B — and  we  were  entitled  to  ask  for  bids 
on  Type  B.     If  we  wanted  to  we  could  have 
gone  ahead  and  used  Type  B,  because  Warren 
Brothers  had  filed  their  offer  of  a  license." 

Now,  defendants'  counsel,  reversing  their  previous 
position,  urge  and  indeed  make  it  the  forefront  of 
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their  argument,  that  Wallace's  description  of  his 
lower  course  in  his  claim  does  not  include  a  graded 
aggregate  like  that  of  Warren,  but  is  limited  to 
something  else,  namely  to  ungraded  "crusher-run" 
and  that  for  this  reason  neither  Type  A  nor  Type 
B  embody  the  patented  construction. 

Now  of  course  we  do  not  contend  that  defendants 
are  compelled  to  stand  by  the  position  their  counsel 
and  experts  took  at  the  trial.  If  they  think  they 
can  make  a  better  argument  by  taking  a  contrary 
position,  there  is  no  legal  reason  why  they  are  not 
at  liberty  to  do  so. 

But  the  trouble  is  that  their  first  position  on  the 
point  was  sound  and  their  present  contrary  position 
is  wholly  untenable.  Wallace  in  his  claim  did  de- 
scribe the  materials  of  his  lower  course  in  terms 
broad  enough  to  include  the  Warren  graded  aggre- 
gate. 

The  difficulty  with  defendants'  present  position 
is  that  it  mistakes  an  incident  of  the  Wallace  patent 
for  its  essence.  Wallace  stated,  and  indeed  empha- 
sized, in  his  specification  that  by  the  use  of  his  in- 
vention, it  was  possible  to  avoid  grading  the  aggre- 
gate for  the  lower  course,  and  that  this  would  save 
expense  and  trouble,  since  he  could  then  use 
"crusher-run." 

But  it  is  absurd  to  suppose  that  he  thought  his 
invention  resided  in  the  use  of  "crusher-run,"  or 
that  he  intended  to  confine  himself  to  ' '  crusher-run. ' ' 
Obviously  the  patent  is  not  to  be  evaded  merely  by 
the  expedient  of  putting  materials  coming  from  the 
crusher  through  a  screen,  and  sorting  and  re-com- 
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biiiiui;  llic'in.  WariTii  BrotluTs  Company  in  their 
practical  use  of  the  Wallace  invention  have  pre- 
ferred to  sacrifice  the  saving  in  expense  which 
would  be  realized  by  ushig  "crusher-run,"  in  order 
to  get  a  more  uniform  mixture,  and  the  defendants 
are  simply  following  their  practice  in  this  respect. 
That  part  of  the  Type  A  specifications  referring  to 
the  lower  course  is  copied  verbatim  from  the  Type 
B  specifications  prepared  by  the  plaintiff. 

It  is  to  the  claims  that  we  must  look  for  a  defini- 
tion of  the  invention,  and  the  claims  make  no  men- 
tion whatever  of  any  distinction  between  graded 
material  and  "crusher-run"  material,  and  are  in- 
fringed, so  far  as  this  point  is  concerned,  if  the 
lower  course  contains  the  "large  pieces  of  stone," 
the  "smaller  pieces  of  stone"  and  the  "stone  dust," 
whether  or  not  they  have  been  graded.  The  only 
essential  thing  about  the  lower  eourse  is  that  it  shall 
include  stone  elements  of  varying  sizes  dovna  to  dust, 
so  as  to  give  it  stability,  and  the  essence  of  the  in- 
vention is  the  blending  to  such  a  coarse-to-fine  lower 
course,  of  a  thin  upper  course  of  fine  material. 

Defendants,  in  support  of  their  argument  as  to  a 
distinction  between  "crusher-run"  and  their  graded 
aggregate,  argue  that  the  "crusher-run"  which  Wal- 
lace contemplated  has  a  large  percentage  of  voids, 
that  sand  must  be  added  if  these  voids  are  to  be 
filled,  and  that  Wallace's  idea  was  to  leave  them  un- 
filled, except  at  the  top,  where  he  uses  fine  mixture 
to  fill  them.  Defendants'  brief  says,  page  77,  that 
"The  fact  that  the  mixture  B  of  the  AVallace 
patent  is  merely  the  product  of  a  rock  crusher 
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and  does  not  contain  any  sand,  is  a  distinguish- 
ing   characteristic    of    the    Wallace    invention 
which  appellant  attempts  to  becloud." 

Defendants  say  that  on  the  contrary  they  add 
sand  to  their  aggregate  in  order  to  fill  the  voids 
throughout. 

There  are  several  quite  false  assumptions  in  this 
reasoning.  In  the  first  place  "crusher  run"  mate- 
rial may  be  and  often  is,  just  as  free  from  voids  as  a 
graded  mixture  covered  by  the  Warren  patent.  It 
contains  particles  of  all  sizes  down  to  dust,  and  the 
portion  of  the  "crusher  run"  passing  a  ten-mesh 
screen  is  commonly  known  as  "crusher  sand." 
Wallace  had  no  intention  of  excluding  sand  from 
his  mixture,  although  he  did  contemplate  using  less 
sand  than  had  been  used  in  the  commercial  ex- 
ploitation of  the  Warren  pavement,  as  the  record 
shows,  pages  108,  122,  123.  Warren,  in  the  prac- 
tical use  of  his  invention,  had  found  it  desirable  to 
use  more  than  enough  fine  material  in  his  mixture 
to  get  the  greatest  stability,  so  that  the  excess  of  fine 
material  would  be  forced  to  the  top.  This  was  one 
of  the  methods  by  which  it  was  attempted  to  protect 
the  top  of  the  stones  and  to  avoid  the  necessity  of 
flush  coating  (Rec.  pages  122,  123).  Wallace,  by 
his  method,  avoids  the  use  of  this  excess  of  sand, 
but  not  hy  any  means  of  all  sand.  Careful  reading 
of  the  passages  in  Wallace's  specification  to  which 
defendants  refer  will  show  that  this  was  his  mean- 
ing. 

Defendants,  in  their  mixture,  likewise  avoid  the 
use  of  this  excess  of  sand  in  their  lower  course,  and 
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get  tlio  desired  results  1)y  applying  and  blending  in 
their  tine  material  at  the  top  just  as  Wallace  does. 
As  a  matter  of  fact,  there  is  no  evidence  that  defend- 
ants' lower  course  mixure  includes  any  sand  at  all 
beyond  that  occurring  in  the  ordinary  "crusher 
run,"  much  less  that  it  includes  that  excess  of  sand 
which  was  used  in  the  commercial  practice  of  the 
Warren  invention  and  w^hich  alone  Wallace  sought 
to  avoid. 

Defendants'  brief,  finding  in  the  claim  nothing 
whatever  as  to  "crusher  run,"  seizes  upon  the  fact 
that  the  claim  says  that  the  lower  course  shall  be 
"made  up  of  large  pieces  of  stone,  smaller  pieces  of 
stone  and  stone  dust"  etc.,  and  argues  that  this 
language 

"does  not  specify  (and  thereby  excludes) 
sand"  because  ^^the  phrase  'made  up  of/  like 
the  term  'consists  of'  serves  to  indicate  tuhat  is 
not,  as  well  as  tvhat  is,  present  in  the  mixture/* 
(Defendants'  brief,  page  76.) 

The  premise  that  sand  is  not  included  wdthin  this 
terminology^  is  wrong,  for  sand  is  merely  small  sized 
particles  of  crushed  or  eroded  stone.  The  art 
classifies  as  sand,  materials  passing  a  ten-mesh 
screen,  whatever  their  source,  and  that  part  of  the 
"crusher  rim"  which  passes  a  ten-mesh  screen  is 
commonly  known  as  "crusher  sand." 

Moreover,  the  case  cited  by  defendants'  brief 
for  the  alleged  principle  of  interpretation  holds 
the  opposite  of  the  proposition  laid  dotvn  hy  the 
defendants.  The  case  cited  is  Ho  skins  Mfg. 
Co.  vs.  General  Electric  Co.,  212  Fed.  ^422, 
428.    In    that    case,   one   claim   in   issue   was   for 
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*'an  electrical  resistance  element  formed  of  a  metal 
alloy  consisting  of  nickel  and  chromium."  It  was 
argued  that  this  claim  was  not  infringed  because  the 
defendant's  product  included  not  only  nickel  and 
chromium  hut  also  iron  and  manganese.  But  the 
court  over-ruled  the  argument  and  held  the  claim 
infringed. 

The  same  argument  as  to  a  difference  between 
*' crusher  run"  material  and  the  Warren  graded 
aggregate  now  urged  by  defendants,  was  made  and 
over-ruled  in  one  of  the  suits  on  the  Warren  patent 
(Warren  Bros.  Co.  v.  City  of  New  York,  187  Fed. 
831.)  In  that  case  the  defendant's  chief  contention 
was  that  it  did  not  infringe  the  Warren  patent  be- 
cause it  used  "crusher  run"  instead  of  a  screened 
and  graded  aggregate.  The  Court  (Coxe  J.),  said, 
page  834: 

"Of  course  the  claims  must  be  read  in  the 
light  of  the  description,  but  it  cannot  be 
doubted  that  any  one  using  the  Warren  pave- 
ment will  infringe,  no  matter  how  the  pave- 
ment is  produced.  *  *  *  if  the  mineral- 
particles  are  of  the  indicated  size  it  is  imhiate- 
rial  whether  they  have  passed  through  a  sieve 
or  not.  We  are  dealing  with  a  pavement,  not 
the  method  of  producing  it." 

The  Court,  after  pointing  out  that  ''the  question 
is  whether  the  patented  pavement  can  he  produced 
hy  the  ordinary  crusher  run''  analyzed  the  evi- 
dence and  concluded  that  it  was  so  produced,  and 
enjoined  the  defendant.  In  this  decision,  the  Court 
of  Appeals  for  the  Second  Circuit  fully  concurred 
(187  Fed.  835,  836). 
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This  decision  is  al)solutely  pertinent  to  the  pres- 
ent case. 

AVc  are  sure  tliat  this  Court  will  agree  with  us 
that  there  is  nothing  in  the  argument  thai  the  Wal- 
hice  patent  is  not  infringed  merely  because  defend- 
ants grade  their  aggregate  for  the  lower  course  in- 
stead of  using  ''crusher  run,"  and  that  the  contrary 
position  which  defendants'  counsel  took  at  the  trial 
was  the  correct  one. 

(b)  and  (c).  The  second  and  third  propositions 
of  defendants'  as  to  infringement  may  be  considered 
together.  They  are  stated  by  defendant's  brief  as 
follows  (Dfts.  brief,  p.  75)  ; — 

^'(h)  The  top  course  is  not  ^'blended  with  the 
coarse  mixture  at  the  top  of  the  mass/'  but,  as  pre- 
scribed in  the  Type  A  speciii cations,  in  the  com- 
pleted pavement  remains  ''at  least  one-quarter  inch 
in  thickness." 

''(c)  In  lieu  of  "a  compact  rigid  layer,''  Type 
A  tvearing  surface  is  multi-layer,  in  that  it  consists 
of  a  binder  course  ivith  a  top  finishing  course  su- 
perposed thereon." 

In  so  far  as  these  propositions  merely  deny  that 
there  is  any  blending  between  the  two  courses  of 
the  defendants  because  they  give  their  lower 
course  a  colorable  initial  rolling  before  apply- 
ing the  surface  coating,  we  have  already  fully 
dealt  with  the  matter  in  our  main  brief  and 
above  and  have  shown  that  the  defendants  do 
get  this  merger  or  blending  of  the  two  courses  be- 
cause the  top  surfacing  is  applied  before  the  lower 
course  has  been  given  its  ultimate  compression  and 
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while  it  is  still  plastic  and  hot;  that  the  samples 
prove  this;  and  that  the  only  possible  reason  for  the 
precautions  set  forth  in  the  Type  A  specifications 
and  so  literally  followed  in  the  laying  of  the  Type 
A  pavement  as  to  the  laying  of  the  surface  coating 
immediately  after  the  lower  course  has  been  given 
its  "initial"  rolling,  and  while  it  is  still  hot,  is  to 
get  this  blending.  We  have  shown  that  defendants' 
departure  from  the  prior  art  practice  of  laying  a 
lower  course,  thoroughly  compacting  it  and  cooling 
it  before  laying  an  upper  course,  is  explicable  only 
upon  the  theory  that  they  desire  to  obtain  Wallace's 
blending.  We  need  not  here  further  amplify  on 
this  point. 

But  defendants'  two  propositions  above  laid 
down  go  further  than  this  mere  denial  of  the  blend- 
ing, and  amount  to  the  proposition  that  the  patent 
is  not  infringed  unless  the  surface  coating  is  com- 
pletely crotuded  dotvn  into  the  lower  course,  so  that 
the  stones  of  the  lower  course  protrude  to  the  very 
top  of  the  mass.  Defendants  point  to  the  fact  that 
in  their  pavement  there  is,  as  they  say,  a  one-quarter 
inch  depth  of  the  fine  surfacing  above  any  zone  of 
merger  or  blending  between  the  two  layers,  and 
argue  that  the  existence  of  this  one-quarter  inch  of 
fine  material  is  enough  to  take  defendants'  pave- 
ment out  from  under  the  patent. 

The  language  of  the  claim  to  which  defendants' 
brief  refers,  "blended  with  the  coarse  mixture  at  the 
top  of  the  mass,"  may  well  mean  "at  the  top  of  the 
mass  of  the  coarse  mixture,'*  in  which  case  there 
would  be  no  room  whatever  for  defendants'  argument. 
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Hut  if  it  moans  ''at  the  top  of  the  whole  pavement," 
still  it  is  aptly  descriptive  of  defendants'  pavement, 
in  which  the  blend  occui's  in  the  broad  sense  at  the 
top  of  the  pavement,  though  not  at  the  immediate 
surface.  '  , 

Moreover,  a  conclusive  objection  to  the  construc- 
tion for  which  defendants  contend  is  that  sucli  a  con- 
struction would  exclude  from  the  claims  of  the  pat- 
ent the  pavement  shown  in  the  very  draiving  of  the 
patent,  for  this  drawing  shows  a  clear  layer  com- 
posed exclusively  of  the  fine  surfacing  C  at  the  im- 
mediate top  with  none  of  the  coarse  mixture  therein, 
and  just  below  it  the  zone  of  blending  between  the 
two  courses. 

Wallace's  purpose  tvould  he  defeated  if  the  stones 
of  the  lower  course  projected  to  the  immediate  sur- 
face, so  as  to  be  exposed  directly  to  the  crushing 
effect  of  traffic.  This  w^as  the  reason  why  the  War- 
ren pavement  had  to  be  kept  "flush-coated,"  and  was 
the  very  condition  which  Wallace  sought  to  remedy. 
It  is  essential  to  his  result  that  his  top  surface  be 
"sealed  to  the  elements"  (Wallace  patent  p.  1',  line 
100),  which  it  would  not  be  if  the  stones  projected 
to  the  surface,  and  he  particularly  says,  Wallace 
patent,  p.  2,  line  30,  that  his  pavement  "presents 
a  smooth  surface";  and  as  we  have  shown  in  our 
main  brief,  there  is  no  difference  in  this  respect  be- 
tween the  Type  A  pavement  and  the  Type  B  pave- 
ment, so  many  miles  of  which  have  been  laid  by  the 
county  of  Fresno  under  license  from  Warren 
Brothers  Company,  and  which  w^as  regarded  by  de- 
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fendants'    expert  and    counsel  at    the  trial  as  an 
embodiment  of  the  Wallace  patent. 

The  construction  for  which  the  defendants  con- 
tend would  exclude  not  only  the  Type  B  pavement 
from  the  scope  of  the  claims,  but  also  all  the  rest  of 
the  two  thousand  and  more  miles  of  Walla (?e  pave- 
ment w^hich  have  been  laid  under  license  from  the 
plaintiff  throughout  the  country,  because  in  all  this 
pavement  there  is  a  quarter-inch,  more  or  less,  of  the 
fine  mixture  above  the  zone  of  blending.  (See  the 
typical  specimen  of  Wallace  pavement  produced  by 
Perkins  as  Plaintiff's  Exhibit  10,  which  is  shown 
in  the  photograph  appearing  at  Rec.  page  133.) 

Defendants'  brief  at  page  87  suggests  a  mental 
picture  of  two  courses,  the  lower  one  red  in  color  and 
the  upper  blue,  and  says  in  substance  that  the  patent 
is  not  infringed  unless  all  of  the  blue  layer  is  merged 
into  the  red  so  as  to  produce  a  purple;  whereas  if 
the  Type  A  binder  course  were  red  and  the  finishing 
course  blue,  there  would  be  both  blue  and  red  strips, 
irrespective  of  whether  there  was  or  was  not  a  pur- 
ple strip  intermediate  between  them.     This   argu- 
ment is  rebutted  by  the   fact  that  if  in  the  very 
drawing  of  the  Wallace  patent  these  courses  were 
given  the  suggested  colors,  there  would  be  not  only 
the  lower  strip  of  red  and  the  strip  of  purple  at  the 
zone  of  blending,  but  a  thin  strip  of  clear  blue  at 
the  top. 

Defendants'  brief  is,  of  course,  entirely  in  error 
when  it  says  as  it  does  at  p.  86,  that  "appellant  does 
not  deny  that  the  Type  A  wearing  surface  is  a  multi- 
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la3'er  surface."  On  the  contrary,  we  maintain  and 
have  consistently  maintained  that  the  Type  A  pave- 
ment is  not  a  multi-layer  surface  any  more  than 
that  of  Wallace  is,  the  point  being  that  in  each  case 
the  two  layers  though  separately  laid  are  in  the 
completed  pavement  merged  or  Ijlended  into  one 
integrally  united  mass,  as  contrasted  with  a  struc- 
ture in  which  the  two  layers  do  not  merge.  It  is 
this  latter  sort  of  structure,  exemplified  for  example 
by  sheet  asphalt,  that  Wallace  excludes  from  his 
patent  when  he  says  that  his  is  not  a  "multi-layer" 
pavement. 

{d)     Defendants'  fourth  proposition  is: 

''^{d)  Type  A  tvearing  surface  is  not  'densest 
at  the  top/  for  the  hinder  course  is  of  uniform  den- 
sity throughout  and  of  greater  density  than  the 
top  14  *^c^  finishing  course/* 

We  have  already  fully  considered  the  question  of 
what  the  patent  means  by  "dense"  in  our  main  brief, 
and  shown  that  throughout  the  specification  the  word 
is  uniformly  used  in  the  sense  of  "impermeable"  to 
water,  and  we  need  only  add  that  the  very  same  argu- 
ment from  the  file-wrapper  from  which  defendants' 
brief  quotes,  confirms  this  position,  for  in  that  argu- 
ment Wallace  said,  in  a  passage  which  defendants' 
brief  does  not  quote ; 

"The  purpose  of  the  finer  upper  course  is  ^  *  * 
to  form  a  coherent  mass  which  when  blended  into 
close  and  intimate  relation  with  a  lower  layer 
effectually  seals  it  to  the  action  of  the  elements'* 
(Rec.  p.  463). 


29 

That  defendants'  pavement  is  "densest  at  the  top" 
in  this,  the  sense  in  which  the  word  is  used  in  the 
Wallace  patent,  is  fully  proved  and  is  not  denied  by 
the  defendants.  Defendants'  brief  says,  pa^^e  99, 
that  "It  is  not  necessary  to  dispute  that  fact  because 
it  is  totally  irrelevant,"  and  proceeds  to  show  the 
"irrelevance"  by  a  labored  argument  based  not  on 
the  Wallace  patent  in  suit,  hut  on  other  patents. 
But,  as  defendants  properly  said  in  their  brief  in 
the  District  Court  (p.  70  to  71)  : 

^^It  is  a  settled  rule  of  patent  law  that  in  in- 
terpreting the  meaning  of  a  term  in  a  patent 
claim,  the  court  will  not  adopt  a  dictionary 
definition,  hut  tvill  determine  the  meaning  from 
the  specifications  of  the  patent.     The  question 
of  interpretation  resolves  itself  down  to  what 
did  the  patentee  mean  hy  the  term,  and  not  what 
is  a  proper  dictionary  definition  of  the  term.'^ 
It   is    equally   irrelevant   to    inquire    what    other 
patents  mean  by  a  particular  term  when  the  patent 
in   suit   makes   it   clear   what   the   patentee   means 
by  it. 

If  defendants  were  right  in  their  view  that 
"densest"  as  used  by  Wallace  means  "having  the 
least  percentage  of  voids,"  or  "having  the  greatest 
specific  gravity,"  then  it  would  follow  that  the 
Type  B  pavement  which  was  laid  under  the  plain- 
tiff's license  and  which  both  parties  considered  to 
be  an  embodiment  of  the  patent  until  defendant's 
counsel  began  to  write  their  briefs,  was  in  fact  not 
within  the  patent,  for  the  same  argument  could  be 
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made   as  to  Type   B   that   defendants  make  as  to 
Type  A  in  this  regard. 

DEFENDANTS'  EXPLANATION  AS  TO 
WHY  THE  TOP  COURSE  OF  ITS  PAVEMENT 
IS  APPLIED  WUILE  THE  LOWER  COURSE 
IS  HOT. 

If  defendant  is  to  make  good  its  claim  that  it 
docs  not  desire  and  does  not  get  Wallace's  blending 
of  its  two  courses,  it  must,  naturall}^  convince  the 
Court  that  it  has  some  other  valid  reason  for  going 
to  all  the  expense  and  trouble  necessary  to  insure 
that  the  surfacing  layer  shall  he  laid  and  rolled 
ivhile  the  loiver  course  is  still  hot  and  plastic,  in- 
stead of  using  the  more  convenient  and  easier 
method  of  the  prior  art.  This  we  pointed  out  in 
our  main  brief,  and  we  also  showed  that  the  only 
reason  suggested  by  the  defendants  in  the  record 
for  their  procedure  was  the  palpably  absurd  one 
advanced  by  Jensen  that 

"the  reason  for  immediately  laying  course  C 
is  to  prevent  the  hinder  course  from  being 
soiled  or  injured  hy  traffic  or  otherwise^ ^  (Rec. 
page  177). 

Defendants'  counsel  realize  that  this  attempt  at 
explanation  will  not  suffice,  and  make  no  reference 
whatever  to  it  in  their  brief.  Instead  they  invent  a 
new  reason  of  their  own.  They  say  that  by  laying 
the  surfacing  while  the  lower  course  is  hot,  defend- 
ants get  a  '' soldering' '  of  the  top  course  to  the 
lower  course.  Defendants'  brief  says,  page  107, 
that 
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''if  the  asphalt  content  of  the  lower  course 
be  hot  at  the  time  the  upper  course  is  applied, 
this  more  readily  and  effectively  produces  a 
soldering  of  the  top  course  to  the  hinder  course 
*  *  *  In  having  the  asphalt  of  the  lower 
course  heated  at  the  time  the  upper  course  is 
applied,  a  coalescing  of  the  asphalt  content  of 
the  two  courses  is  secured  and  an  effective 
soldering  action  accomplished." 

At  least,  then,  defendants  now  admit  that  their 
immediate  laying  of  the  upper  course  while  the 
lower  course  is  hot  has  something  to  do  with  getting 
a  better  union  hetwieen  the  two  courses,  and  Jen- 
sen's lame  explanation  about  preventing  "soiling  by 
traffic  or  otherwise"  goes  by  the  board. 

But  defendants'  brief  talks  about  "soldering," 
so  as  to  give  the  idea  that  a  mere  surface  adhesion 
of  the  asphaltic  content  of  the  two  layers  is  all  that 
defendants  desire,  and  that  this  surface  adhesion 
is  aided  by  having  the  lower  course  hot  tvhen  the 
upper  course  is  applied.  This  is  pure  invention  on 
the  part  of  defendants^  counsel.  There  is  not  a 
word  in  the  record  to  support  it.  As  a  matter  of 
fact  the  heat  of  the  upper  course  when  laid  would 
be  sufficient  to  melt  the  surface  asphalt  of  the  lower 
course  if  it  were  stone-cold;  so  that  if  all  that  de- 
fendants desire  is  surface  adhesion,  all  they  need  to 
do  is  to  follow  the  prior  art  practice.  There  is  no 
need  whatever  of  their  taking  such  pains  to  have 
their  lower  course  at  a  temperature  of  about  300  F 
when  their  upper  course  is  laid  and  rolled  in. 
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Mr.  Jensen,  in  an  unguarded  moment,  made  an 
admission  which  is  really  fatal  to  defendants'  con- 
tention.    He  said  (Rec.  p.  177); — 

''As  a  matter  of  fact  it  is  not  necessary  to 
immediately  spread  the  finishing  course  after 
laying  the  binder  course,  except  in  the  case  of 
the  Wallace  method,  wherein  the  binder  course 
is  not  rolled  and  a  complete  blending  of  the  two 
courses  is  required." 

Now  we  may  safely  assume  that  defendants  are 
not  foolish  enough  to  do  something  which  means 
added  expense  and  inconvenience,  and  moreover, 
involves  them  in  a  patent  suit  unless  it  is  necessary 
for  their  purposes;  and  therefor  that  the  imme- 
diate spreading  of  the  finishing  course,  after  laying 
the  binder  course,  is  in  fact  necessary  to  the  attain- 
ment of  the  results  they  desire.  If  so,  it  must  be, 
as  Jensen  says  in  the  passage  above  quoted,  because 
in  their  construction,  as  in  Wallace's,  "a  complete 
Mending  of  the  two  courses  is  required." 

Defendants'  procedure  proves  that  their  purpose 
is  to  get  a  blending  of  their  two  courses,  and  the 
samples  of  their  pavement  in  evidence  prove  that 
they  do  get  that  blending. 

DEFENDANTS  ENDEAVOR  TO  INJECT 
NEW  PRIOR  ART  INTO  THE  CASE  UNDER 
GUISE  OF  REFERENCE  TO  COURT  DECI- 
SIONS. 

The  patent  statute  carefully  provides  that  a  de- 
fendant shall  set  up  in  his  answer  the  prior  art 
which  he  is  to  offer  in  evidence  as  anticipation,  and 
when  an  answ^er  sets  up  a  large  number  of  prior 
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patents  the  courts  often  require  the  defendant  by 
a  bill  of  particulars  to  name  those  on  which  he 
intends  to  rely  at  the  trial,  all  to  the  end  that  the 
plaintiff  shall  have  proper  opportunity  to  examine 
and  present  evidence  regarding  them.  Prior  pat- 
ents not  so  pleaded  are,  on  elementary  principles  of 
justice,  excluded  from  evidence  at  the  trial. 

The  defendants  in  this  case,  evidently  not  satis- 
fied with  any  or  all  of  the  13  patents  of  the  prior  art 
which  they  put  in  evidence  at  the  trial,  or  the  other 
61  patents  which  they  cited  in  their  answer  but  did 
not  offer  in  evidence,  now  on  this  appeal  for  the 
first  time,  attempt  to  inject  into  the  case  two  addi- 
tional patents  not  even  included  in  their  answer 
and  much  less  offered  in  evidence  at  the  trial, 
namely,  a  certain  patent  to  one  Perkins  and  a 
French  patent  to  one  Crochet.  See  defendants' 
brief  pages  108-113.  They  do  this  under  guise  of 
quotations  from  opinions  of  the  Supreme  Court 
and  other  courts  in  cases  in  which  the  Perkins 
patent  was  in  suit  and  the  Crochet  patent  was 
set  up  as  an  anticipation.  Defendants  quote  from 
these  patents,  quote  other  publications  referred  to 
in  the  court  opinions,  and  even  quote  testimony 
given  by  witnesses  in  those  cases  (Defendants'  brief 
pages  109,  110,  111,  112,  113),  and  contend  that 
these  patents  and  publications  show  that  the  "sold- 
ering action"  w^hich  they  claim  is  what  they  get 
''tvas  a  principle  tvell  knoivn  and  resorted  to  in 
the  paving  industry  long  prior  to  any  invention  of 
Wallace"  (Defendants'  brief,  p.  108). 
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In  so  far  as  these  coiui:  decisions  set  forth  prin- 
ciples of  law,  defendants  are  of  course  entitled  to 
(]iiote  from  and  rely  upon  them;  but  very  decidedly 
lltvjl  arc  not  entitled  to  rely  upon  any  paients  or 
puhlications  referred  to  in  those  opinions  as  evidence 
of  what  iva^  or  was  not  ^'a  principle  well  known 
and  resorted  to  in  the  paving  industry  long  prior 
to  any  invention  of  Wallace." 

It  is  just  as  improper  for  the  defendants  to  argue, 
or  for  the  Court  to  consider,  as  prior  art  in  this 
case,  the  patents  and  publications  referred  to  in  the 
opinions  from  which  defendants'  brief  quotes,  as  it 
would  be  for  defendants  to  argue  or  for  the  Court 
to  consider  any  other  patent  or  publication  now 
injected  into  the  case  for  the  first  time,  as  to  which 
the  plaintiff  had  no  opportunity  to  present  evi- 
dence. It  makes  no  difference  at  all  that  they 
happen  to  be  quoted  in  a  Supreme  Court  opinion. 

The  Court  should  therefore  refuse  to  consider 
these  patents  and  publications  in  any  w^ay. 

Since,  however,  they,  or  extracts  from  them,  are 
printed  in  defendants'  brief,  we  wish  to  indicate 
what  we  should  have  proved  regarding  them  had 
they  been  put  in  evidence  by  defendant. 

The  Perkins  patent  related  to  a  method  of  repair- 
ing sheet  asphalt  pavements  w^hich  consisted  in 
applying  a  flame  to  the  spot  or  area  to  be  repaired 
and  to  the  surrounding  edges,  which  treatment, 
according  to  the  patent,  reduced  the  surface  asphalt 
to  the  soft,  pliable  state  in  which  it  was  originally 
laid ;  and  thereafter  adding  the  new  repair  material, 
whereby,  according  to  the  patent,  any  demarcation 
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or  division  line  between  the  repair  and  the  old  pave- 
ment was  avoided. 

Had  this  patent  been  put  in  evidence  at  the  trial, 
we  should  have  proved  that  although  the  process 
had  some  little  commercial  use,  it  was  long  since 
discarded  as  a  failure,  and  that  it  did  not,  in  fact, 
make  a  permanent  union  between  the  repair  patch 
and  the  original  pavement,  the  patch  soon  scaling 
off.  The  reasons  for  the  failure  of  the  process 
were  two-fold;  in  the  first  place,  it  was  found  in 
practice  that  the  flame  only  heated  the  immediate 
surface  and  did  not  make  the  l)ody  of  the  pavement 
plastic;  and,  in  the  second  place,  the  patch  and  the 
original  pavement  were,  both  alike,  a  fine  sand  sheet 
asphalt  mixture.  Either  of  these  two  reasons  was 
enough  to  prevent  anything  more  than  a  mere  sur- 
face adhesion  between  the  patch  and  the  original 
pavement.     There  was  no  effective  blend. 

The  distinctions  between  this  Perkins  patching 
process  on  the  one  hand,  and  Wallace  and  defend- 
ants' Type  A  pavement  on  the  other,  are  clear  and 
distinct. 

In  Wallace  and  in  the  Type  A  pavement,  we  are 
dealing  not  vd\h  a  matter  of  patching  of  sheet  as- 
phalt pavement,  but  of  laying  an  entirely  new  pave- 
ment in  which  the  body  is  made  up  of  a  coarse-to- 
fine  mixture  adapted  to  give  rigidity  to  the  structure 
and  to  bear  the  strains  of  traffic,  and  which  has,  per- 
manently ingrafted  at  its  top,  a  thin  surfacing  of 
fine  material,  so  thin  as  to  be  of  itself  incapable  of 
withstanding  traffic  strains,  but  capable  of  trans- 
mitting them  to  the  body  of  the  pavement  because  of 
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its  bk'iuliiii:,"  therewith,  and  which  has  the  function 
of  cushioning  the  tops  of  the  stones  of  the  coarse 
mixture  and  sealing  the  pavement  against  tlie  en- 
trance of  w^ater.  The  permanent  blending  of  these 
two  layers  together  is  made  possible  because  one  of 
them  is  made  up  of  coarse  particles  which  have 
crevices  between  them  and  change  position  under  the 
kneading  action  of  the  roller,  and  because  the  lower 
course  is  plastic  throughout  its  depth,  and  either 
uncompressed  at  all,  or  only  partially  compressed 
as  in  defendants'  Type  A,  at  the  time  when  the 
upper  course  is  applied  and  rolled  in. 

The  Perkins  patent  shows  not  the  faintest  con- 
ception of  any  such  structure,  and  even  in  his 
patching  he  got  no  true  blend,  because  his  conditions 
and  his  materials  were  not  such  as  to  make  a  blend 
possible. 

The  Crochet  French  patent  is  no  more  pertinent 
than  the  Perkins  patent.  In  fact,  the  holding  in 
the  cases  from  which  defendants'  brief  quotes  was 
that  the  Perkins  patent  was  invalid  because  Crochet 
had  described  the  same  thing  before  him.  We  men- 
tion these  patents,  although  they  are  not  entitled 
to  any  consideration  whatever,  because  if  the  Court 
reads  what  defendants'  brief  has  to  say  about  them, 
we  wish  it  to  know"  what  the  answer  would  have 
been  if  they  had  been  offered  in  evidence. 

Defendants'   Argument    as    to   ''Difference    in 

Degree/' 

Defendants  brief  many  times  refers  to  the  file- 
wrapper,  pointing  out  that  Wallace's  attorney 
argued  to  the  Patent  Office  that  it  was  essential  to 
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Wallace's  process  that  the  fine  surfacing  should  be 
placed  on  the  lower  course  before  the  lower  course 
was  rolled.  We  have  pointed  out  in  our  main  brief 
(pp.  45^7,  83-89)  that  analysis  of  the  file-wrapper 
shows  that  there  was  never  any  material  change  in 
claim  2,  that  under  established  principles  of  law 
mere  file-wrapper  arguments  unaccompanied  by 
amendments  of  claims  are  immaterial,  and  that, 
moreover,  most  of  these  arguments  related  to  the 
Wallace  process,  for  which  he  was  seeking  claims, 
and  not  to  the  product,  to  which  the  patent  as 
ultimately  allowed  is  limited.  But  the  simple  and 
obvious  answer  is  that  the  rolling  which  Wallace 
said  would  defeat  his  ends  was  a  regular  normal 
rolling — the  rolling  customary  and  universal  in  the 
paving  art,  which  was  always  continued  until  a 
course  was  fully  compacted,  cold  and  unyielding. 
It  is  absurd  to  suppose  that  Wallace's  attorney 
meant  to  say  that  any  rolling  at  all,  however  nomi- 
nal, would  defeat  his  objects.  Did  he  mean,  for 
example,  that  passing  over  the  surface  once  with 
an  ordinary  hand  roller  would  defeat  his  ends'? 
Obviously  not. 

But,  defendant's  brief  urges,  in  reply  to  this  sug- 
gestion, then  the  patent  covers  merely  a  difference 

in  degree.  If  the  patent  covers  a  product  in  which 
some  rolling  is  done,  but  not  complete  rollmg  to 
unyielding  compactness,  where  is  the  line  to  be 
drawn  ? 

Such  arguments  are  familiar  to  the  courts. 
They  are  regularly  made  by  infringers.  The  an- 
swer is  that  differences  in  degree  finally  become 
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differences  in  kind,  and  the  line  is  to  be  drawn  at 
the  point  where  a  practical  difference  in  result  is 
obtained.  Does  the  defendant  roll  to  such  an  ex- 
tent that  the  lower  course  becomes  so  compact  and 
unyielding  that  no  further  substantial  niovement  of 
its  elements  is  possible  so  that  there  can  be  no  physi- 
cal intermingling  therewith  of  the  materials  of  the 
upper  course?  If  so  there  is  no  blend,  and  no 
infringement.  But  defendants  carefully  stop  their 
rolling  far  short  of  this  point,  so  as  to  get  a  blend, 
and  the  samples  prove  that  they  do  get  a  blend. 

In  Haddock  vs.  Haddock,  201  U.  S.  562,  631,  Mr. 
Justice  Holmes  put  the  matter  well  when  he  said: 
"I  have  heard  it  suggested  that  the  difference 
is  one  of  degree.     I  am  the  last  man  in  the 
w^orld  to  quarrel  with  a  distinction,  simply  be- 
cause it  is  one  of  degree.     Most  distinctions,  in 
my  opinion,  are  of  that  sort,  and  are  none  the 
worse  for  it." 
And  the   learned   Justice   proceeded   to   remark, 
in    substance    (p.  632),    that  it  is    hard  to    draw 
the  line  where  day  ends  and  night  begins,  but  that 
there  is  no  doubt  that  the  tw^o  are  different. 

Similarl}^,  in  the  recent  Eihel  Process  Case,  261 
U.  S.  45,  above  referred  to,  the  evidence  showed  that 
wires  in  paper  machines  had  been  downwardly 
pitched  as  much  as  '3  inches  in  prior  art  machines. 
Eibel  disclosed  a  downward  pitch  of  about  12 
inches,  and  his  claims  covered  a  ''substantial'^ 
pitch.  The  same  argument  was  made  there  as  here, 
that  the  claims  covered  a  mere  difference  in  degree 
and  were  void  for  indefiniteness.     But  the   Court 
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overruled  the  contention,  saying,  through  Taft,  C.  J., 
p.  58,  that  by  his  high  pitch  Eibel  accomplished 
a  different  purpose  than  was  obtained  by  the  small 
pitches  of  the  prior  art  and  p.  65  that  workers 
in  the  art  had  no  difficulty  in  determining  what 
pitch  was  necessary  to  accomplish  Eibel's  purpose. 
Similarly  in  the  present  case  workers  in  the  art 
know  that  a  real  rolling  implies  compacting  a  course 
until  it  is  rigid  and  unyielding,  and  know  that  a 
mere  partial  rolling,  leaving  the  lower  course  plastic 
and  its  particles  free  to  readjust  themselves  will  not 
prevent  a  blend. 

Defendants'  brief  (p.  106),  asserts  that  their 
lower  course  is  fully  consolidated  before  the  sur- 
facing is  applied  and  that  "there  is  no  evidence  to 
the  contrary." 

Of  course  this  is  erroneous.  We  refer  to  the 
testimony  cited  in  our  main  brief  at  pages  31,  32. 
The  photographs  taken  on  the  work  show  cavities 
throughout  the  surface  and  even  show  marks  of  the 
roller  wheels  after  the  defendants'  rolling  had  been 
done  on  it.  See,  for  example,  Plffs.  Ex.  41,  Rec. 
p.  499,  and  Plffs.  Ex.  26,  Rec.  p.  493. 

Defendants'  brief  misquotes  the  testimony  of 
plaintiff's  witness  Burdge  (Defts.  Brief,  p.  QQ), 
by  saying  that  at  Rec.  p.  367,  he  said  that  defend- 
ants lower  course  was  approximately  an  inch  and 
a  quarter  thick  "after  its- individual  compression,'^ 
and  that  he  said  at  Rec.  p.  382  that  after  the  pave- 
ment had  received  its  final  compression,  the  lower 
course  "still  remained  an  inch  and  a  quarter 
thick."    Reference  to  the  record    will  show    that 
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Biirdge  did  not  say  in  the  passage  first  referred 
to  tliat  the  course  was  11/4  inches  thick  after  its 
individual  compression.  In  both  cases  he  was  re- 
ferring to  its  thickness  after  the  final  completion 
of  the  pavement.  For  Burdge's  testimony  as  to  the 
condition  of  the  lower  course  after  its  " individual' ' 
compression,  see  our  main  brief,  p.  31. 

Miscellaneous  Comments  on  Defendants*  Brief. 

We  cannot  undertake  here  to  correct  all  the  errors 
in  defendants'  brief  or  to  answer  all  the  fallacious 
arguments  therein  contained.  We  have  already 
trespassed  too  long  on  the  Court's  patience. 

There  are,  however,  one  or  two  further  points 
to  which  we  wish  to  make  brief  reference. 

Defendants'  brief  attempts  to  avoid  the  pei-tinent 
question  why,  if  they  do  not  wish  a  blend,  they  go 
to  the  additional  expense  and  inconvenience  of  pre- 
paring and  hauling  to  the  work  two  different  kinds 
of  mixtures,  both  hot,  at  the  same  time,  instead  of 
first  laying  and  completing  the  lower  course,  then 
changing  their  mixture  and  laying  the  upper  course, 
in  accordance  with  prior  art  methods  (see  our 
main  brief,  pp.  32-34),  by  remarking  (Dfts.  Brief, 
p.  107),  that  Wallace  in  his  patent  states  as  one  of 
the  advantages  of  his  construction  that  it  can  be 
laid  at  small  cost.  To  this  rather  inconsequential 
suggestion  we  might  reply  by  the  perhaps  equally 
inconsequential  answer  that  the  patentee  who  does 
not  claim  that  his  invention  saves  expense  ^s  a  poor 
advertiser.  As  a  matter  of  curiosity  we  took  the 
pains  to  look  through  the  pavement  patents  set  up 
in  defendants'  answer  in  this  case  to  find  how  many 
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of  them  made  similar  claims  as  to  saving  of  expense 
by  their  products  and  find  that  twenty-two  of  them 
do!  But  in  Wallace's  case  there  is  a  real  founda- 
tion for  the  claim  if  one  uses  crusher  run  as  Wal- 
lace prefers  to  do,  for  thereby  the  expense  of  grad- 
ing is  saved.  Defendants,  like  the  plaintiff,  prefer 
to  undergo  this  expense  in  order  to  get  a  more 
uniform  product. 

Defendants'  brief  (p.  115  et  seq.),  points  out  that 
Wallace's  patent  does  not  say  that  his  lower  course 
must  be  hot  at  the  time  the  upper  is  applied,  and 
argues  that  therefore  it  follows  either  that  the  pat- 
ent does  not  give  sufficient  instructions  as  to  how 
to  make  the  product,  or  that  it  involved  no  inven- 
tion in  view  of  the  prior  art  to  apply  and  roll  in 
the  surfacing  while  the  lower  course  is  hot,  as  de- 
fendants do. 

We  have  already  dealt  with  this  supposed  dilemma 
at  page  43  of  our  main  brief  but  we  wish  to  add 
here,  that  anyone  reading  Wallace 's  disclosure  would 
necessarily  understand  that  the  low^er  course  must 
be  plastic  at  the  time  the  upper  course  is  laid  since 
it  is  thereafter  to  be  compressed,  and  that  this  plas- 
ticity may  be  obtained  either  by  having  the  course 
hot  or  by  using  an  asphalt  mixed  with  a  solvent 
which  keeps  the  asphalt  soft  at  normal  temperatures 
until  the  solvent  evaporates.  Given  Wallace's  idea 
of  the  blend,  it  was  obvious  that  the  lower  course 
must  be  plastic  when  the  surfacing  was  applied  in 
order  to  obtain  the  blend,  and  the  means  of  keeping 
it  plastic  were  familiar  to  every  one.  But  the  idea 
of  the  Mend  was  not  obvious.     Everyone,  prior  to 
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Wallace,  had  always  compacted  and  cooled  a  lower 
course  before  applying  an  upper  course  in  laying 
pavements. 

Conchision. 
The  decision  of  this  Court  in  the  Hassam  Paving 
Case  (Consolidated  Contract  Co.  vs.  Ilassam  Pav- 
ing Co.,  227  Fed.  436,  439),  is  closely  in  point  in 
the  present  case.  There  the  subject  matter  of  the 
patents  in  suit  was  a  Portland  cement  concrete 
pavement.  It  was  old  to  lay  a  layer  of  crushed 
stone,  roll  it,  and  then  "grout"  it  by  pouring  cement 
over  the  stone  to  fill  the  crevices.  The  sole  im- 
provement over  this  prior  practice  embodied  in  the 
second  patent  in  suit  (Hassam,  625,  851)  lay  in  the 
fact  that  Hassam  continued  the  rolling  during  and 
after  the  grouting  was  added  (pp.  438,  440).  Yet, 
though  the  idea  was  simple,  the  patent  was  sus- 
tained because  Hassam  made  a  real  advance  in  the 
art  and  his  elements  "coacted  with  each  other  in  a 
new  and  unitary  organization  so  as  to  produce  a 
more  beneficial  result  than  by  their  separate  opera- 
tion" (227  Fed.  439).* 


*Incidentally  we  note  that  defendants'  brief 
(p.  105)  mentions  one  of  the  Hassam  patents  in- 
volved in  the  Hassam  case  (No.  861,650),  in  support 
of  its  argument  that  Wallace's  patent  is  invalid 
if  construed  in  such  a  way  as  to  include  defendants' 
pavement.  We  have  in  our  main  brief,  p.  74,  shown 
the  irrelevance  of  this  patent  to  Wallace's  inven- 
tion, but  may  add  here  that  in  the  Hassam  case 
the  Court  properly  treated  pavements  depending 
on  grouting  with  Portland  cement  as  quite  distinct 
from  pavements  of  the  bituminous  type  such  as 
Wallace's  is.     The  Court  dismissed  one  of  the  War- 
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So  in  the  present  case  there  was  no  novelty  in 
Wallace's  elements  taken  separately.  His  lower 
course  was  old,  his  upper  course  was  old  and  it  was 
old  to  place  one  on  the  other.  But  his  Mending  was 
new,  and  by  it  he  was  able  to  combine  into  one 
integral  mass  two  different  kinds  of  mixture,  having 
respectively  different  properties,  in  such  a  way  that 
the  two  combined  to  make  a  structure  that  had  all 
the  stability  and  durability  of  the  Warren  pave- 
ment and,  in  addition,  was  permanently  water- 
proofed. This  was  a  new  and  useful  result,  never 
before  obtained,  and  it  is  what  the  defendants  have, 
just  as  fully  in  Type  A  as  in  Type  B.  The  patent 
is  for  a  product,  however  obtained,  and  is  not  to 
be  avoided  by  trivial  variations  in  the  process. 

The  simpler  an  invention,  the  easier  it  is  to  make 
up  a  plausible  argument  for  noninvention,  but  the 
courts  have  often  held  that  simplicity  is  often  the 
best  argument  for  invention.  Plausible  arguments 
for  noninfringement  can  usually  be  advanced  by  in- 
fringers, but  as  the  Supreme  Court  said  in  the 
Eihel  case  the  Court  looks  first  at  the  real  advance 
in  the  art  made  by  the  patentee  and  construes  the 
claims  accordingly. 

Defendants  say  that  plaintiff  is  tr}dng  to  extend 
the  monopoly  which  it  enjoyed  under  the  Warren 
patent.  Defendants  are  at  full  liberty  to  use  the 
Warren  patent  and  everything  disclosed  therein 
freely.     But  the}^  prefer  to  stand  a  patent  suit  be- 

ren  patents  which  was  cited  against  Hassam  with 
the  remark  that  in  it  "no  grouting  whatever  is 
used"  (227  Fed.  441). 
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cause  they  want  something  more — namely,  the  im- 
proved resistance  against  the  elements  and  against 
the  wear  of  traffic  which  Wallace  showed  them  how 
to  get,  and  which  they  have  used  to  the  extent  of 
60  miles  of  pavement  under  plaintiff's  license. 
Respectfully  submitted, 
J.  M.   HEAD, 
HARRISON  F.  LYMAN, 
Of  Counsel  for  Plaintiff- Appellant. 
PAUL  S.  HONBEROER, 
0.  L.  EVERTS, 

Solicitors  for  Plaintiff-Appellant. 
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Supplemental  Brief  for  Appellees. 

Pursuant  to  permission  granted  by  the  Court,  ap- 
pellees present  tliis  brief  in  answer  to  tbe  reply 
brief  for  appellant.  A  reading  of  the  latter  in  con- 
nection with  our  opening  brief  will  show  that  nu- 
merous main  points  upon  which  our  defense  is 
based  remain  entirely  unanswered,  and  not  even 
mentioned.  The  inference  is,  of  course,  that  appel- 
lants have  no  answer  to  offer  to  those  points  and 
realize  that  to  mention  them  would  only  emphasize 
the  weakness  of  appellant's  case.  We  will  limit  our 
response  to  the  points  mentioned  in  appellant's  re- 
ply brief. 


In  our  brief  we  state  that  the  primary  issue  here 
is  the  construction  to  be  given  the  Wallace  patent 
in  suit  (p.  11)  and  that  appellant  is  proceeding  upon 
a  misstatement  and  misconstruction  thereof  (p.  8). 
We  set  forth  the  true  construction  of  the  Wallace 
patent  (pp.  8-11)  and  demonstrate  the  same  by  the 
specification  and  claims  of  the  Wallace  patent  (pp. 
28-37)  and  the  meaning  attached  thereto  by  Wal- 
lace before  the  Patent  Office  (pp.  37-52).  Appel- 
lant does  not  attempt  to  reconcile  the  terms  of  the 
Wallace  patent  or  the  contents  of  the  file-wrapper 
with  its  misconstruction  of  the  patent. 

In  its  reply  brief,  under  the  unwarranted  title, 
"The  Admitted  Outstanding  Facts,"  appellant  first 
states  that  the  necessity  for  pro^dding  the  Warren 
pavement  with  ''repeated  flush  coatings"  presented 
"a  very  real  problem  in  the  paving  art"  and  that 
this  is  the  problem  solved  in  the  patent  in  suit  (Ap- 
pellant's Rei3ly  Brief,  p.  4).  Appellant  makes  no 
attempt  to  show  that  the  Wallace  patent  states  or 
recognizes  this  problem.  To  the  contrary,  the  Wal- 
lace patent  states  that  its  "problem"  or  object  is 
to  provide  a  pavement 

"adapted  to  be  expeditiously  laid  at  small  cost 
of  skilled-direction,  apparatus,  labor  and  ma- 
terial, and  one  having  a  surface-coating  or  up- 
per course  that  is  rendered  impermeable  to  the 
elements  without  the  use  of  so  much  com- 
minuted or  other  fine  material  that  the  surface- 
coating  mixture  is  'mushy'  in  character,  and 
also  having  a  lower  course  possessed  of  rigid- 
ity, so  that  the  pavement  as  a  whole  is  well 


calculated  to  withstand  the  conditions  and  the 
usage  to  which  composite  pavements  are  ordi- 
narily subjected."     (P.  1,  lines  12-23). 
Appellant  has  concocted  a  problem  for  the  Wal- 
lace patent,  which  is  unmentioned  therein.     Indeed, 
no  such  problem  existed  in  the  paving  art.    The  use 
of  a  "flush  coat"  is  merely  optional  under  the  War- 
ren patents,  and  the  alternative  of  employing  a  thin 
layer    of    fine    bituminous    mixture    is    described 
therein.     Warren  Piatent  675,430  states  that: 

' '  The  surface  of  the  roadway  may  -  or  may 
not  be  covered  with  a  thin  coating  of  bitumin- 
ous mixture  of  sand,  gravel,  screenings,  or 
gravel  mixed  with  coal-tar  or  other  equivalent 
material. 

"Referring  again  to  the  drawings,  C  repre- 
sents the  layer  of  prepared  ingredients,  and  E, 
Fig.  3,  the  thin  finishing  coating  above  referred 
to."  (Record,  p.  499-f,  p.  2,  lines  31-39  ot 
patent.) 

Warren  Patent  727,505  states  that  the  pavement 
may  be  covered  with  a  "thin  surfacing  of  clear  as- 
phalt cement  or  an  asphalt  or  bituminous  composi- 
tion of  any  desired  nature."  (R.  499-d,  p.  1,  lines 
94-96).  The  uncontradicted  testimony  of  Mr.  Ley- 
den  as  to  appellant's  practice  with  the  Warren 
pavement  is: 

"I  laid  this  pavement  for  years  under  con- 
tracts authorized  by  plaintiff  Warren  Brothers 
'Company  and  under  inspection  of  represen- 
tatives of  said  company.    'Until  shortly  prior 
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to  the  expiration  of  said  patent  No.  727,505,  to 
my  knowledge,  plaintiff  Warren  Brothers 
through  its  representatives,  consistently  as- 
serted that  the  method  of  that  patent  was  the 
most  practical  and  discouraged  the  use  of  a 
tinishing  coat  consisting  of  previously  mixed 
finely  divided  aggregate  and  bitmnen.  It  was 
only  shortly  before  that  patent  was  about  to 
expire,  to  my  knowledge,  that  plaintiff  Warren 
Brothers  Company,  attempted  to  introduce  or 
laud  the  method  or  type  of  construction  em- 
bodied in  said  'T}^e  B'  specifications." 
(R.  149.) 

The  Wallace  patent  was  issued  in  May,  1910,  and 
was  available  to  appellant  for  the  ten  years  inter- 
vening before  the  expiration  of  Warren  Patent 
727,505.  Yet  five  years  later  (1915)  plaintiff  laid 
or  licensed  the  laying  of  approximately  twenty 
times  as  much  Warren  pavement  as  of  the  alleged 
patented  Wallace  Type  (R.  485).  In  the  ten-year 
period  between  the  grant  of  the  Wallace  patent 
and  the  expiration  of  the  Warren  patent,  more  than 
three  times  as  much  Warren  '^ flush-coat"  pavement 
was  laid  than  of  the  alleged  Wallace  type  (R.  485). 
Obviousty,  if  there  had  been  any  ''very  real  prob- 
lem" or  objection  to  the  Warren  pavement,  as  rep- 
resented by  appellant,  the  laying  of  Warren  pave- 
ment in  large  quantity  would  not  have  so  continued 
in  disregard  of  the  alleged  Wallace  invention. 
That  "problem"  never  existed  in  fact,  and  has  no 
place  in  the  construction  of  the  Wallace  patent. 


The  reply  brief  for  appellant  charges  that  ap- 
pellees are  urging  a  cons'triiction  of  the  Wallace 
patent  before  this  Court  contrary  to  the  position 
taken  by  appellees  before  the  trial  court.     For  the 
purpose  of  comparing  pavement  in  which  the  under- 
layer  had  no  individual  rolling  with  a  pavement 
in  which  the  under-layer  had  an  individual  rolling, 
Mr.  Jensen  took  Type  B  and  Type  A,  and  for  the 
purposes  of  such  comparison  assumed  that  Type  B 
is  the  pavement  of  the  patent  in  suit.     In  making 
such  assumption  in  his  affidavit,  Mr.  Jensen  dis- 
claimed any  responsibility  for  its  correctness,  and 
placed  all  responsibility  upon  appellant,  as  follows: 
''In  Exhibit  '5'  to  the  Bill  of  Complaint  (beginning 
at  page  16A)  appears  specifications  for  'Asphaltic 
Wearing   Surface,    Type   B.'     These    specifications 
are  prepared  by  me  from  the  standard  specifications 
submitted  by  plaintiff,  Warren  Brothers  Company, 
purporting  to  he  the  pavement  of  the  patent  in  suit/^ 
(R.  158.)     As  stated  in  our  opening  brief,  Mr.  Jen- 
sen was  not  in  a  position  to  legally  construe  the 
patent  in  suit,  and  his  assiunption  is  not  controlling 
or  binding  .upon   this  Court    (p.   133).    Appellees 
specifically  pointed  out  to  the  trial  court  and  urged 
that  Type  B  is  not  the  pavement  patented  in  the 
Wallace  patent.     In  their  printed  brief  to  the  trial 
court,    appellees    stated:     ''Furthermore,    Type    B 
specifications  cannot  be  substituted  for  the  Wallace 
patent  for  purposes  of  comparison  because  the  Type 
B  specifications  depart  from  the  basis  of  the  Wal- 
lace patent  by  employing  the  old  Warren  method  of 
selecting  and  proportioning  the  aggregate  for  the 


intermediate  course  and  thereby  fill  the  voids  in  the 
intermediate  course  both  at  the  top  and  at  the  bot- 
tom" (p.  64).  Before  the  trial  court,  appellees 
urged  for  the  Wallace  patent  precisely  the  same 
interpretation  and  construction  as  urged  by  ap- 
pellees before  this  Court.  For  example,  in  their 
printed  brief  to  the  trial  court,  appellees  said: 

''The  Wallace  invention  was  designed  to  ob- 
tain the  essential  advantages  of  the  Warren 
mixture  without  having  to  carefully  select  and 
mechanically  proportion  the  grades  of  mineral 
aggregate.     Wallace  conceived  of  taking  min- 
eral aggregate  just  as  it  comes  from  a  rock 
crusher  without  separating  the  grades  or  select- 
ing and  proportioning  the  same,  mixing  with 
the  crusher  run  a  proper  amount  of  asphalt, 
and  spreading  the  same  without  compression 
on  the  road  foundation.     Instead  of  following 
the  Warren  practice  of  selecting,  proportion- 
ing and  mixing  with  the  mineral  aggregate  a 
proper  amount  of  fine  mixture  at  the  mixing 
plant,  Wallace  conceived  of  introducing  the  fine 
mixture  by  merely  spreading  it  over  the  un- 
compressed crusher  run  prepared  as  aforesaid. 
His  theory  was  that  if  the  pavement  thereafter 
be  given  its  initial  and  only  compression  that 
then  the  fine  mixture  would  be  driven  down 
into    the    crusher   run   mixture.     Wallace    be- 
lieved that  this  'blending'  as  he  describes  it,  of 
this  fine  mixture  into  the  crusher  run  mixture 
would  give  at  the  top  of  the  pavement  a  struc- 
ture substantially  as  .dense  and  free  from  voids 


as  was  the  Warren  mixture.  But  lie  felt  that 
his  method  was  a  distinct  advantage  over  the 
Warren  method  because  he  eliminated  any  ne- 
'cessity  for  selecting  and  proportioning  the 
grades  of  mineral  aggregate.  This  would 
cheapen  the  cost  of  laying  the  pavement  be- 
cause it  would  eliminate  the  necessity  of  a 
technical  expert  to  make  the  proper  propor- 
tioning, would  eliminate  the  necessity  of  the 
apparatus  for  screening,  would  cut  down  the 
labor  employed  in  laying  the  pavement,  and 
would  be  a  saving  in  material  because  the  fine 
mixture  would  only  be  used  at  the  top  of  the 
pavement  and  would  not  be  distributed 
throughout  the  mass  as  is  the  case  in  the 
previously  mixed  Warren  mixture.  Upon  ex- 
amination of  the  Wallace  patent  we  find  that 
he  has  clearly  stated  and  patented  the  fore- 
going as  his  invention."     (pp.  18-20.) 

There  is  no  justification  whatever  for  the  claim 
of  appellant  that  appellees  are  taking  before  this 
Court  a  position  in  any  wise  different  from  ap- 
pellees' position  before  the  trial  court. 

Characteristic  of  its  misconstruction  of  the  Wal- 
lace patent,  appellant  misinterprets  our  argument 
that  there  is  no  infringement  because  appellees  em- 
ploy the  Warren  mixture  for  their  intermediate 
layer  in  lieu  of  the  crusher-run  called  for  by  the 
Wallace  patent.  In  our  opening  brief  we  have  care- 
fully pointed  out  that  in  the  mixture  of  Warren 
Patent  727,505  not  only  are  the  different  grades  oi 
sizes  of  stone  pieces  mathematically  proportioned, 
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but  to  this  inosiac  aggregate  there  is  added  a  quan- 
tity of  additional  fine  material  or  sand  sufficient  to 
fill   the   voids   to   the   greatest   possible   repletion. 
The  "crusher-run"  which  is  to  constitute  the  ma> 
terial  for  the  mixture  B  of  the  Wallace  patent  not 
only   distinguishes   from   the   Warren   mixture    in 
that  the  sizes  of  stone  pieces  are  unproportioned, 
but  also  in  the  fact  that  no  sand  is  added  to  the 
crusher-run  before  the  mixture  B  is  spread  upon 
the  base  of  the  pavement.     In  its  reply  brief,  ap- 
pellant argues  that  there  may  be  sufficient  sand  or 
fine  material  in  a  crusher-run  to  fill  the  voids  with- 
out the  necessity  of  the  addition  of  any  sand  (p.  21) 
and  that  the  only  distinction  between  a  Warren 
mixture  and  a  crusher-run  is  merely  that  in  one 
the  rock  pieces  are  proportioned  according  to  size, 
and  not  in  the  other  (p.  24).     This  is  erroneous  in 
fact  and  is  absolutely  refuted  by  the  specification 
and  drawing  of  the  Wallace  patent.     If  the  Court 
will  look  at  the  mixture  B  as  it  appears  in  the  draw- 
ing of  the  Wallace  patent  it  will  observ^e  that  the 
*' crusher-run"    there    illustrated    is    replete    with 
voids  which  are  not  filled  by  sand  or  fine  material. 
The  object  of  the  fine  mixture  C  of  the  Wallace 
patent  is  to  fill  these  voids  in  the  upper  portion  of 
the  mixture  B,  and,  with  this  exception,  such  voids 
remain  unfilled.     As  stated  in  the  specification  of 
the  Wallace  patent:     "Inasmuch  as  the  fine  mix- 
ture in  the  thin  or  surface  course  C  is  used  at  the 
surface  only  instead  of  being  distributed  through- 
out the  whole  mass  a  comparatively  small  quantity 
of  the  fine  mixture  is  required."     (Wallace  Patent, 


.  2,  lines  17-22).  If  appellant  were  correct  that 
lere  is  sufficient  fine  material  in  the  crusher-run 
3mprising-  mixture  B  to  fill  the  voids  throughout 
le  whole  mixture  B,  then  the  sentence  last  quoted 
^om  the  specification  of  the  Wallace  patent  has 

0  basis  in  fact  and  Wallace  was  incorrect  in  there 
mating  that  one  "advantageous  characteristic"  of 
is  invention  was  that  the  fine  material  or  sand  is 
sed  only  in  the  upper  portion  of  the  mixture  B  and 
ot  "distributed  throughout  the  whole  mass."  The 
rav/ing  of  the  Wallace  patent  demonstrates  that 
le  voids  in  a  crusher-run  will  remain  unfilled  un- 
5SS  some  additional  sand  or  fine  material  be  added 
)  the  crusher-run  and  appellant's  position  is  ir- 
3Concilafole  with  the  drawing  of  its  own  patent. 

If  the  Court  will  now  compare  the  photographic 
lustration  of  the  Warren  mixture  constituting  ap- 
ellant's  Exhibit  "D"  (R.  132)  or  the  photograph 
instituting  appellees'  Exhibit  "G"  appearing  op- 
osite  p.  63  of  our  main  brief  and  showing  the  War- 
3n  mixture  as  it  appears  in  Type  A,  with  the  draw- 
ig  of  the  Wallace  patent,  it  will  observe  that  in 
le  Warren  mixture  the  voids  are  filled  to  reple- 
on  by  fine  material  uniformly  throughout  the  mix- 
ire,  whereas,  in  the  Wallace  pavement,  the  voids  are 
nfilled  except  to  the  extent  that  the  same  are  filled 

1  the  upper  portion  by  the  mixture  C.  Wallace 
Blied  upon  this  distinction  before  the  Patent  Office 
)  obtain  his  patent;  for  example,  in  an  amendment 
led  by  him  in  the  Patent  Office  on  February  5, 
^10,  Wallace  stated:  "Applicant  further  wishes 
)  emphasize  the  fact  that  while  McDonald  attempts 
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to  fill  the  voids  to  repletion  throughout  the  mass, 
he  (applicant)  does  not  attempt  to  fill  the  voids 
except  in  the  upper  portion  of  the  mass,  i.  e.,  the 
upper  part  of  the  surface  subjected  to  the  abrasive 
action  of  the  traffic  *  *  *  ."  (R.  463).  Wallace 
has  thus  made  leaving  unfilled  tlie  voids  (in  the 
lower  portion  of  the  mass)  a  controlling  distinction 
in  his  proposed  pavement,  and  yet  it  is  a  distinc- 
tion which  appellant  has  entirely  ignored  in  its 
reply  brief.  Appellant  has  nowhere  attempted  to 
reconcile  with  its  misinterpretation  of  the  Wallace 
patent,  the  fact  that  the  drawing  of  the  Wallace 
patent  shows  the  voids  unfilled  except  to  the  ex- 
tent that  the  same  are  filled  in  the  upper  portion 
only  by  the  mixture  C;  the  fact  that  the  specifica- 
tion of  the  Wallace  patent  emphasizes  the  employ- 
ment of  only  sufficient  material  to  fill  the  voids  at 
the  top;  and  the  fact  that  Wallace  so  distinguished 
his  invention  before  the  Patent  Office.  Indeed,  ap- 
pellant has  ignored  and  attempted  no  reply  what- 
soever to  the  discussion  beginning  at  p.  41  of  our 
opening  brief  under  the  title,  "Wallace  Understood 
and  Intended  That  the  Claims  as  Finally  Granted 
in  His  Patent  Be  Limited  to  a  Single  Layer  in 
Which  the  Voids  At  the  Top  of  the  Mass  Were 
Pilled  by  Blending  Thereinto  the  Fine  Mixture  C." 
Appellant  refers  to  the  case  of  Warren  Bros.  Co. 
vs.  City  of  New  York,  187  Fed.  831,  as  establishing 
that  there  is  no  difference  between  a  "crusher-run" 
mixture  and  the  Warren  mixture  (p.  23),  but  appel- 
lant fails  to  note  that  in  that  case  the  defendant  did 
not  merely  employ  a  crusher-run  to  which  no  sand 
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had  been  added.  It  clearly  appears  from  the  re- 
ported decision  that  the  defendant  in  fact  added  to 
the  "crusher-run"  the _  necessary  sand  to  fill  the 
voids  therein.  In  fact,  the  text  of  the  decision  shows 
that  to  nine  parts  of  crusher-run  stone  the  defend- 
ant added  three  parts  of  sand  and  one  of  cement 
(187  Fed.,  at  p.  834).  The  mixture  employed  hy 
the  defendant  in  that  case  was  like  the  Warren 
mixture  in  that  the  necessary  sand  was  added  to 
fill  the  voids  uniformly  throughout  the  mass. 
Clearly,  the  case  is  no  authority  that  there  is  no 
difference  between  a  Warren  mixture  and  a  crusher- 
run  to  which  no  sand  has  been  added.  This  case 
has  also  been  cited  by  appellant  in  connection  with 
its  argiunent  that  a  patent  covering  a  pavement 
having  "a  blend"  is  infringed  by  any  pavement 
having  "a  blend"  irrespective  of  how  that  blend 
be  obtained.  It  will  be  noted  that  the  opinion  was 
merely  on  a  motion  for  a  preliminary  injunction, 
and  that  a  primary  ground  for  the  grant  of  the 
injunction  was  the  fact  that  the  defendant  withheld 
from  the  Court  a  specimen  of  its  proposed  pavement. 
We  ask  the  Court  to  read  the  much  later  decision 
of  the  Circuit  Court  of  Appeals  for  the  Third  Cir- 
cuit, dealing  with  the  same  patent,  in  Evans  vs. 
Warren  Bros.,  240  Fed.  696,  in  which  the  Court 
said:  ''In  the  very  nature  of  things,  he  could  not 
have  a  monopoly  of  a  physical  characteristic,  such 
as  the  quality  of  inherent  stability";  and,  "It  would 
seem,  therefore,  that  such  graded  ingredient  was 
his  disclosure  and  his  only  disclosure,  and  that  a 
structure,  even  though  it  has  less  than  20^  per  cent 
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of  voids  which  does  not  contain  'these  ingredients,' 
was  something  that  Warren  neither  discovered  nor 
disclosed";  and,  "If  this  claim  is  to  be  construed 
as  a  monopoly  for  ahy  structure  that  contains  less 
than  21  per  cent  of  voids  it  is  not*  a  patentable, 
allowable  claim,  for  it  would  be  a  claim  for  a  mere 
physical  fact";  and  that  the  defendant's  "Fil- 
bertine"  did  not  infringe  because  "whatever  voids 
Filbertine  has  is  a  void  that  is  obtained  by  a  differ- 
ent method  than  the  graded  material  method  of 
claim  9." 

In  an  attempt  to  answer  its  own  question  of 
"What  Was  Wallace's  Real  Step  Forward"  (p.  6), 
appellant  has  pursued  its  search  for  a  Wallace  in- 
vention to  a  vanishing  point.  It  is  first  conceded 
by  appellant  that  "there  was  no  novelty  in  a 
coarse-to-fine  mixture,  whether  carefully  graded  or 
'crusher  run.'  "  (j).  6)  Appellant  further  concedes 
that  "Nor  was  there  any  novelty  in  a  layer  of  fine 
mixture  used  as  a  surfacing.  Such  a  mixture  had 
even  been  laid  in  a  tliin  layer  on  top  of  a  thick 
layer  of  coarse  mixture  below."  (p.  7.)  Within 
its  ovni  misconstruction  of  the  Wallace  patent,  ap- 
pellant admits  that  the  "sole  novelty"  of  Wallace 
lay  in  a  "blend"  between  the  upper  layer  of  fine 
material  and  an  underlayer  of  coarse  mixture 
(p.  7).  Beginning  at  p.  115  of  our  opening  brief,  we 
point  out  that  appellant's  misconstruction  of  the 
Wallace  patent  had  forced  appellant  to  a  point 
where  the  Wallace  patent  if  so  construed  is  void, 
because  the  same  fails  to  describe  an  essential  feat- 
ure required  to  obtain  such  "blend,"  to  wit:  Wal- 
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lace's  patent  fails  to  state  that  the  under  layer  must 
be  hot  at  the  time  the  upper  layer  is  applied.  Ap- 
preciating that  our  position  is  impregnable  on  this 
point,  in  its  reply  brief  appellant  is  forced  to  the 
desperate  position  that  anyone  could  have  obtained 
the  necessary  blend  without  any  invention,  if  such 
person  had  merely  had  the  idea  of  wanting  the 
blend.  In  other  words,  as  said  in  the  reply  brief 
for  appellant:  "Given  Wallace's  idea  of  the  blend, 
it  was  obvious  that  the  lower  coarse  must  be  plastic 
when  the  surfacing  was  applied  in  order  to  obtain 
the  blend,  and  the  means  of  keeping  it  plastic  were 
familiar  to  everyone.  But  the  idea  of  the  blend  was 
not  obvious."  (p.  41.)  Appellant  concedes  that  it 
was  perfectly  obvious  how  to  obtain  a  blend,  and 
the  only  novelty  now  claimed  for  the  Wallace  in- 
vention by  appellant  is  the  idea  of  wanting  a  blend. 
In  conceding  that  Wallace  did  not  even  invent  how 
to  obtain  a  blend,  and  that  the  only  novel  feature 
which  Wallace  had  was  the  idea  of  wanting  a  blend, 
appellant  has  pursued  the  Wallace  invention  beyond 
the  vanishing  point.  It  is  an  elementary  principle 
of  patent  law  that  a  mere  idea  of  wanting  some- 
thing is  not  patentable  and  that,  given  the  want, 
it  must  require  invention  to  fill  the  want,  else  there 
is  no  patentable  invention.  In  simple  language:  it 
is  not  patentable  to  want  to  do  something,  and  the 
invention  must  reside  in  discovering  how  to  do  it. 
Appellant  admits  that  no  invention  is  required  to 
obtain  the  blend,  if  the  same  be  desired.  Wallace, 
therefore,  made  no  patentable  invention,  and  his 
patent  is  void,  within  the  familiar  and  elementary 
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rule  above  stated.  A  case  in  point  is  the  late 
decision  of  the  Circuit  Court  of  Appeals,  for  the 
Second  Circuit  in  Treat  vs.  Redtop  Electric  Co., 
271  Fed.  307.  In  that  case,  the  idea  occurred 
to  the  patentee  to  devise  an  electric  attach- 
ment plug  which  would  fit  either  flat  or  round 
terminals.  The  Circuit  Court  of  Appeals  in  its 
opinion  says  that  "this  was  a  novel  and  useful 
idea";  but  the  Court  also  says:  "but  invention  is 
not  involved  in  a  mere  idea."  The  correct  rule 
is  stated  by  the  Court  that:  "The  question  always 
is  whether  the  article  devised  to  carry  out  the 
idea  involves  invention  or  only  ordinary  mechanical 
skill."  The  Court  held  the  patent  void  because, 
while  the  Court  said  "No  such  article  is  to  be  found 
in  the  prior  art,"  it  thought  "that  the  moment  the 
idea  was  presented  no  more  than  ordinary  me- 
chanical skill  was  needed  to  carry  it  out."  This 
case  merely  applies  one  of  the  most  elementary 
of  the  rules  of  patent  law,  and  it  is  unnecessary 
for  us  to  cite  numerous  and  familiar  cases  applying 
the  rule.  It  is  discussed  in  Robinson  on  Patents, 
Vol.  1,  beginning  at  Sec.  87,  p.  132,  by  the  author, 
who  reaches  the  conclusion  that  "he  who  merely 
sees  the  want"  is  not  an  inventor.  An  extended 
list  of  cases  relying  upon  this  rule  may  be  had  by 
tracing  in  the  Citator  the  decision  of  the  Supreme 
Court  in  Rubber  Top  Pencil  Co.  vs.  Howard,  20 
Wall.  498,  22  L.  Ed.  410,  in  which  the  Supreme  Court 
applied  the  rule  and  announced  that  an  idea  of  itself 
is  not  patentable  and  that  to  constitute  a  patent- 
able invention  more  than  mechanical  skill  must  have 
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been  required  to  devise  a  means  of  employing  the 
idea. 

Appellant  predicates  its  entire  case  upon  the 
erroneous  assumption  that  the  Wallace  patent 
covers  the  mere  partial  blending  of  the  upper  thin 
layer  to  the  under-layer.  At  p.  104  of  our  opening 
brief,  we  quote  from  numerous  prior  patents  de- 
scribing a  zone  of  blending  between  an  upper  and 
an  under-layer.  For  example,  Warren  Patent 
675,430  (R.  499-F)  states:  This  layer  is  a  bind- 
ing or  surfacing  layer,  and  it  is  constituted  to  unite 
witli  the  rough  surface  of  its  supporting-layer  by 
entering  the  spaces,  channels,  and  voids  between 
the  stones  thereof  to  a  very  considerable  extent 
and  so  as  to  fill  them,"  and  that  such  upper  layer 
is  united  with  the  under-layer  by  ''permeation"  so 
that  the  under-surface  of  the  upper  layer  "knits" 
with  the  under-layer.  Appellant  makes  no  attempt 
to  reconcile  its  claim  that  such  so-called  "blending" 
was  an  original  idea  of  Wallace  with  these  prior 
disclosures.  At  p.  43  of  oiu*  opening  brief,  we 
pointed  out  that  upon  the  application  for  the  Wal- 
lace patent,  the  Patent  Office  ruled  that  such 
"blending"  was  not  an  original  idea,  but  was  old  in 
the  art.  In  an  amendment  filed  February  21,  1910, 
Wallace  requested  a  claim  directed  to  such  "blend- 
ing" (R.  467).  This  claim  was  denied  by  the 
Patent  Office  in  its  ruling  of  March  15,  1910,  on  the 
ground  that  there  was  no  novelty  over  the  patent 
to  McDonald.  The  Patent  Office  said:  "If  appli- 
cant persists  in  claims  1  and  3  and  claims  of  like 
character,   it  is   desired   that  applicant   take   this 
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action  as  final,  since  an  issue  has  been  reached." 
(R.  473.)  In  response  to  such  final  ruling  of  the 
Patent  Office,  Wallace  cancelled  this  claim  (R.  474). 
He  is,  therefore,  bound  by  his  acquiescence  in  the 
ruling  of  the  Patent  Office,  and  cannot  be  heard  to 
the  contrar}^  Appellant  has  at  no  time  made  any 
attempt  to  reconcile  this  ruling  of  the  Patent  Office 
with  appellant's  position  in  this  case.  Such  ruling 
is,  of  course,  an  absolute  bar  to  the  interpretation 
of  the  Wallace  patent  in  the  manner  sought  by  ap- 
pellant. Contrary  to  this  Patent  Office  ruling,  ap- 
pellant contends  that  the  patent  in  suit  is  not 
limited  to  a  complete  blending  but  covers  a  mere 
partial  or  zone  of  blending.  However,  the  distinc- 
tion between  claim  2  of  the  Wallace  patent  and  the 
aforesaid  rejected  claim  resides  in  the  fact  that 
claim  2  states  that  the  materials  are  blended  "at 
the  top  of  the  mass,"  whereby  one  compact  layer 
"densest  at  the  top"  is  formed.  With  some  reser- 
vation, appellant  suggests  that  "at  the  top  of  the 
mass"  may  mean  "at  the  top  of  the  mass  of  the 
coarse  mixture"  (Appellant's  Reply  Brief,  p.  25). 
We  appreciate  appellant's  hesitancy  in  offering  such 
a  suggestion,  because  it  is  clearly  contrary  to  Wal- 
lace's understanding  as  demonstrated  by  his  state- 
ments made  to  the  Patent  Office.  In  the  Patent 
Office,  on  February  5,  1910,  Wallace  states:  "the 
upper  portion  of  the  mass,  i.  e.,  the  part  of  the  sur- 
face subjected  to  the  abrasive  action  of  the  traffic" 
(R.  463).  Appellant  urges  that  to  give  effect  to  the 
limitations  of  claim  2  of' the  Wallace  patent  would 
be  to  exclude  the  pavement  shown  in  the  patent 


17 

drawing.  At  p.  33  of  our  opening  brief  we  pointed 
out  that  the  specification  of  the  Wallace  patent 
qualifies  the  drawing  by  stating  that  while  two 
courses  B  and  0  are  described,  "the  completed 
pavement  is  not  a  multi-layer  pavement. ' '  Further- 
more, this  drawing  was  filed  with  the  original  ap- 
plication as  a  foundation  for  the  broad  claims  made 
by  Wallace  but  denied  by  the  Patent  Office.  The 
Patent  Office  refused  to  allow  a  patent  of  the  scope 
contemplated  by  Wallace  when  he  made  and  filed 
this  drawing,  and  the  Wallace  patent  must  be  con- 
strued and  limited  to  the  part  finally  granted  by 
the  Patent  Office  as  specified  in  the  allowed  claims. 
Appellant  persists  in  assuming  that  there  is  a 
partial  blending  of  the  top  layer  to  the  under-layer 
in  Type  A.  Appellees'  physical  specimens  of  Type 
A  (Exhibits  "E"  and  "E"')  have  been  presented 
and  identified  by  Mr.  Jensen,  the  Fresno  County 
Engineer,  and  Mr.  Leyden,  the  Chief  Inspector  of 
the  Fresno  County  Highway  System,  as  fair  speci- 
mens characteristically  representing  Type  A  pave- 
ment. Appellant  does  not  even  attempt  to  show 
that  there  is  any  blending  of  the  top  course  to  the 
under-layer  in  these  specimens,  nor  does  appellant 
refer  to  the  photograph  (Defendants'  Exhibit  "O") 
appearing  opposite  p.  63  of  our  opening  brief,  which 
Mr.  Jensen  testifies  "illustrates  that  in  Type  A 
pavement  there  is  no  blending  of  the  binder  and 
finishing  courses."  Unable  to  deny  that  our  speci- 
mens are  established  as  fair  and  true  examples  of 
Type  A  pavement,  appellant  avoids  the  same  alto- 
gether and  involves  itself  in  a  comparison  of  cer- 
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tain  specimens  of  Tji^e  B  and  T}T)e  A  produced 
by  appellant.  As  shown  at  p.  134  of  our  opening 
brief,  the  specimens  of  Type  A  produced  by  appel- 
lant do  not  comply  with  the  specifications  for  Type 
A  and  are  not  fair  samples  thereof.  The-Trial  Judge 
observed  the  witnesses,  inspected  the  pavement, 
and  ruled  that  Type  A  is  not  blended:  *'I  am  per- 
suaded from  a  consideration  of  all  of  the  facts  in- 
volved, including  an  inspection  of  the  pavement 
produced  by  the  defendants,  that  the  two  courses 
of  the  pavement  produced  b}^  them  were  and  are  not 
blended  within  the  meaning  of  that  term  as  used 
in  plaintiff's  patent."  (R.  503).  The  ruling  of 
the  District  Court  on  the  issue  of  fact  is  conclusive. 

Blettner  vs.  Gill,  251  Fed.  31,  82,  C.  C.  A.  7th 
Diamond  Patent  Co.  vs.  Webster  Bros.,  219 
Fed.  155,  at  158,  C.  C.  A.  9th. 
Appellees  have  established  in  this  case  by  the 
uncontradicted  testimony  of  Mr.  Jensen  and  a  com- 
parison of  appellant's  own  exhibits,  that  the  junc- 
ture-line between  the  upper  layer  and  under-layer 
in  Type  A  pavement  is  no  more  irregular  than  is 
the  juncture-line  in  all  pavements  employing  large 
stone  pieces  (Appellees'  Opening  Brief,  p.  100). 
Unable  to  deny  the  comparison,  appellant  directs 
attention  to  the  under-side  of  Defendants'  Exhibit 
*'F"  as  showing  that  the  base  has  been  cleanly 
broken  away  and  asserts  that  therefore  there  was 
*'a  perfectly  defined  line  of  cleavage  between  it  and 
the  pavement  proper,"  although  appellant  knows 
that  to  obtain  the  exhibits  for  this  case  it  was  neces- 
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sary  to  cover  the  base  before  the  wearing  surface 
was  applied  thereto,  in  order  to  remove  the  wear- 
ing surface  free  of  the  base.  At  the  oral  argument 
before  this  Court,  counsel  for  appellees  stated  that 
in  the  taking  of  specimens  the  base  was  covered 
before  the  wearing  surface  was  applied,  and  as  evi- 
dence in  support  of  that  statement,  called  attention 
to  the  testimony  of  appellant's  witness  Burdge  that 
in  order  to  obtain  specimens  free  from  the  base 
appellant  covered  the  base  with  paper  before  the 
wearing  surface  was  spread  (R.  365).  While  there 
is  no  evidence  particularly  applying  to  Exhibit 
*'F,"  the  necessity  for  the  covering  of  the  base  to 
obtain  samples  may  be  readily  assiuned  from  the 
admitted  resort  of  appellant  to  that  practice.  Nor 
is  the  under-side  of  Exhibit  "E"  a  true  representa- 
tion of  the  irregular  line  of  juncture,  because  the 
under-side  has  been  chipped  by  the  chisel  employed 
(Appellant's  Reply  Brief,  p.  11).  The  true  charac- 
ter of  the  irregular  line  of  cleavage  between  the  base 
and  binder  course  in  Type  A  pavement  is  shown  by 
the  specimen  constituting  Appellees'  Exhibit  ''E" 
herein,  for  that  specimen  includes  a  portion  of  the 
base,  thereby  maintaining  the  irregular  juncture-line 
intact  for  inspection.  (R.  180,  181.)  We  also  call 
the  Court's  attention  to  the  under-side  of  the  speci- 
men of  Type  A  illustrated  in  the  photograph  con- 
stituting Defendants'  Exhibit  "G"  and  appearing 
opposite  page  63  of  our  opening  brief. 

The  only  proper  method  of  establishing  infringe- 
ment is  to  compare  the  alleged  infringing  thing 
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with  the  ])atent  in  suit.  Appellant  has  persistently 
avoided  such  comparison  and  has  substituted  a  com- 
parison of  Type  A  with  Type  B.  A  comparison  of 
Type  A  with  Type  B  in  lieu  of  the  i>atent  in  suit, 
necessitates  the  determination  of  two  issues  of  in- 
fringement, because,  before  the  comparison  can  be 
relevant,  not  only  must  identity  be  established  be- 
tween Type  A  and  Type  B,  but  also  between  Type 
B  and  the  patent  in  suit.  We  have  heretofore 
shown  the  lack  of  identity  between  the  patent  in 
suit  and  Type  B.  As  to  the  identity  between  Type 
A  and  Type  B,  appellant  states  "there  is  no  ma- 
terial difference."  (Appellant's  Reply  Brief,  p.  8.) 
This  statement  is  entirely  unwarranted  and  contrary 
to  the  uncontradicted  oral  and  documentary  evi- 
dence in  the  case.  The  uncontradicted  testimony 
of  Mr.  Leyden  and  Mr.  Jensen  is  that  Type  A  has 
a  top  layer  of  fine  material  one-quarter  inch  in 
thickness,  free  from  any  of  the  stony  pieces  of  the 
under-layer.  (This  is  required  by  Type  A  specifi- 
cations— R.  35.)  In  Type  B,  the  fine  mixture  is  in 
fact  pressed  or  merged  completely  into  the  under- 
mixture  so  that  the  stone  pieces  of  the  under-mix- 
ture  protrude  at  the  top  of  the  completed  pavement 
(see  our  Opening  Brief,  p.  54).  This  controlling 
difference  between  the  two  pavements  is  illustrated 
in  the  specimens  constituting  Appellees'  (physical) 
Exhibits  "A,"  "B,"  "E"  and  "F."  Furthermore, 
the  specifications  of  the  Type  B  call  for  the  use  of 
approximately  ten  per  cent  more  fine  material  for 
the  top  mixture  than  do  the  specifications  for  Type 
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A.*  This  ten  per  cent  excess  of  fine  mixture  in 
Type  B  (which  is  blended  into  the  under-layer  with 
all  of  the  fine  mixture)  has  no  counterpart  in  Type 
A.  Appellant  concedes  that  Type  A  differs  from 
T}7)e  B  in  that  the  under-layer  of  Type  A  was  in- 
dividually rolled  before  application  of  the  top  layer, 
but  refers  to  such  rolling  as  a  "colorable,  trivial 
rolling"  (Appellant's  Reply  Brief,  p.  5).  There  is 
no  justification  whatsoever  for  appellant's  refer- 
ence to  the  individual  rolling  of  the  under-layer 
in  Type  A,  as  either  "colorable"  or  "trivial."  The 
twelve-ton  roller  employed  is  the  largest  roller 
ordinarily  used  in  paving  construction  (R.  372). 
The  operation  of  this  roller  for  approximately  15 
minutes  (conceded  in  Appellant's  Opening  Brief, 
p.  30),  must  be  recognized  as  a  very  substantial  and 
thorough  rolling. 

The  attempt  of  appellant  (beginning  at  p.  28  of 
its  reply  brief)  to  answer  our  argument  that  Type 
A  is  not  "densest  at  the  top"  is  characterized  as 
carefully  avoiding  any  reference  to  the  quotations 
and  references  appearing  at  pp.  88-89  of  our  open- 
ing brief.  Appellant  does  not  deny  that  in  Wallace 
Patent  1,183,507,  applied  for  during  the  pendency 
of  the  application  for  the  patent  in  suit,  Wallace 
used  the  term  "dense"  with  reference  to  the  fill- 
ing of  voids.    Appellant  does  not  accept  the  invi- 


*The  Tyipe  A  specifications  call  for  1,000  pounds 
of  fine  mixture  to  cover  400  square  feet  of  surface 
(221/4  pounds  per  square  yard — ^R.  36),  whereas  the 
Type  B  specifications  call  for  25  pounds  of  fine 
mixture  per  square  yard  of  surface  (R.  42). 
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tation  extended  at  p.  96  of  our  opening  brief,  to 
explain  how  it  can  construe  the  term  "dense"  in 
the  two  Wallace  patents  to  have  diametrically  op- 
posite meanings. 

In  appellant's  opening  brief  the  claim  was  made 
that  no  one  prior  to  Wallace  had  ever  applied  a  sur- 
face layer  while  the  under-layer  was  hot  (p.  42). 
In  our  opening  brief  we  pointed  out  that  there 
was  no  such  suggestion  in  the  Wallace  patent 
(p.  115),  but  that  more  than  seven  years  before 
Wallace  applied  for  his  patent,  the  advantage  and 
purpose  of  applying  a  fine  finishing  mixture  to  a  hot 
under-layer  was  fully  set  forth  and  considered  by 
the  United  States  Supreme  Court  in  U.  S.  Rubber  & 
Guaranty  Co,  vs.  Assyrian  Asphalt  Co.,  183  U.  S. 
591,  46  L.  Ed.  342.  As  the  application  of  the  fine 
finishing  mixture  to  a  hot  under-layer  is  not  sug- 
gested in  the  Wallace  patent,  it  is,  therefore,  of  no 
importance  in  this  case,  except  that  in  appellant's 
opening  brief  the  contention  was  made  that,  unless 
appellees  had  desired  a  blending,  appellees  would 
not  have  applied  their  top  course  to  a  hot  under- 
layer.  This  contention  of  appellant  is  not  sup- 
ported in  any  manner  by  any  testimony  or  evi- 
dence in  the  case.  It  is  absolutely  contradicted 
by  the  testimony  of  Mr.  Jensen,  who  prepared  the 
specifications  for  Type  A  pavement  (R.  176,  177). 
The  primar}^  value  of  the  decision  of  the  Supreme 
Court  in  U.  S.  Rubber  &  Gruaranty  Co.  vs.  Assyrian 
Asphalt  Co.,  supra,  is  the  authoritative  statement 
therein  that  the  result  obtained  by  applying  a  fine 
surface-layer  to  a  hot  under-layer  is  the  procuring 
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of  a  soldering  of  the  top  layer  to  the  under-layer, 
as  distinguished  from  a  blending  of  a  top  layer 
into  the  under-layer.  The  purpose  of  applying  the 
thin  surface  layer  to  a  hot  under-layer  is  stated  in 
"Asphalt,  Its  Origin,  Its  Preparation,  and  Its  Ap- 
plication," by  Leo  Malo,  quoted  in  the  decision  of 
the  Supreme  Court  (supra)  to  be  'Ho  ohtain  a 
perfect  soldering V  In  its  reply  brief,  appellant 
asserts  that  there  is  no  evidence  that  that  was 
the  purpose  of  appellees  in  having  the  under-layer 
hot  in  Type  A.  On  the  other  hand,  there  is  no  evi- 
dence that  appellees'  purpose  was  to  obtain  a  blend, 
and,  in  fact,  the  evidence  of  Mr.  Jensen  and  Mr. 
Leyden  is  that  no  blend  was  wanted  or  obtained. 

"The  composition  of  the  binder  course  and 
the  composition  of  the  finishing  course  remain 
intact  and  are  not  mixed  or  blended." 

(Jensen,  Fresno  County  Engineer — R.  181) 

"There  is,  in  fact,  no  blending  of  said 
courses." 

(Leyden,  Chief  Inspector  of  the  Fresno 
County  Highway  System — R.  145). 

The  contention  of  appellant  was  not  based  upon 
evidence,  but  was  built  up  solely  upon  the  unwar- 
ranted and  unsupported  claim  that  there  could  be 
no  other  reason  for  having  the  under-layer  hot. 
Now,  the  decision  of  the  Supreme  Court  conclusively 
establishes  that  the  reason  for  having  an  under- 
layer  hot  at  the  application  of  the  top  layer  is  not 
to  obtain  a  blend,  but  is  to  obtain  a  soldering,  and 
that  the  paving  industry  was  well  aware  of  this 
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for  many  years  prior  to  Wallace's  alleged  inven- 
tion. 

Beginning  at  page  32  of  its  reply  brief,  appellant 
urges  that  this  Court  should  refuse  to  consider  the 
decision  of  the  Supreme  Court  (supra)  ''in  any 
way."  Appellant  argues  that  a  defendant  is  re- 
quired to  set  forth  in  his  answer  "the  prior  art 
which  he  is  to  offer  in  evidence  as  anticipation" 
(p.  32).  This  rule  has  no  application  to  this  case, 
because  the  decision  of  the  Supreme  Court  is  not 
relied  upon  as  an  anticipation,  but  is  relied  upon 
to  aid  the  Court  in  the  construction  of  the  patent 
in  suit.  It  is  well  settled  that  no  pleading  is  re- 
quired of  matters  of  prior  art  which  are  relied  upon 
to  show  what  was  old  and  in  general  use  prior  to 
the  alleged  invention, — not  as  an  anticipation  but 
to  distinguish  what  is  old  from  what  is  new  and 
enable  the  Court  to  place  a  proper  interpretation 
upon  the  patent  in  suit. 

"Proof  of  the  state  of  the  art  is  admissible 
in  equity  cases,  without  any  averment  in  the 
answer  touching  the  subject  and,  in  actions  at 
law,  Avithout  giving  the  notice  required  when 
evidence  is  offered  to  invalidate  the  patent. 
It  consists  of  proof  of  what  was  old  and  in 
general  use  at  the  time  of  the  alleged  inven- 
tion; and  may  be  admitted  to  show  what  was 
then  old,  or  to  distinguish  what  is  new,  or  to 
aid  the  Court  in  the  construction  of  the  patent." 
Dunbar  vs.  Meyers,  94  U.  S.  187,  at  198.) 

It   was   certainly   unnecessary  for   appellees   to 
offer  any  proof  before  the  trial  court  of  the  publi- 
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cation  or  authenticity  of  the  decision  of  the  Supreme 
Court,  and  it  is  likewise  as  unnecessary  before  this 
Court.  The  Court  will,  of  course,  take  judicial 
notice  of  the  decisions  of  the  Supreme  Court.  It 
is  never  necessary  to  either  plead  or  prove  a  matter 
of  which  a  Court  takes  judicial  notice. 

"Notice  and  proof  were,  therefore,  unneces- 
sary. The  statute  requiring  notice  was  not  in- 
tended to  apply  to  such  cases.  The  Court  can 
take  judicial  notice  of  it  and  give  it  the  same 
effect  as  if  it  had  been  set  up  as  a  defense  in 
the  answer  and  the  proof  were  plenary." 

(Brown  vs.  Piper,  91  U.  S.  37,  at  p.  43.) 

At  p.  35  of  its  reply  brief,  appellant  asserts 
that  the  heating  of  the  under-layer  described  in 
the  opinion  of  the  Supreme  Court  in  U.  S.  Rubber 
&  Guaranty  Co^  vs.  Assyrian  Asphalt  Co.,  supra, 
did  not  render  it  "plastic,"  and  that  a  permanent 
adherence  of  the  upper  layer  did  not  result.  These 
unfounded  assertions  of  appellant  are  contrary  to 
the  decisions  of  the  various  Federal  Courts  con- 
sidering the  Perkins  and  Crochet  patents,  quoted 
and  cited  at  pp.  108-113  of  our  opening  brief. 
The  effort  of  appellant  at  p.  35  of  its  reply  brief, 
to  distinguish  between  the  Perkins  and  Crochet 
pavements  and  the  Wallace  pavement,  produces  no 
distinction  except  a  difference  in  the  materials  em- 
ployed in  the  under-layer.  Admittedly,  Wallace  did 
not  invent  any  of  the  materials  employed  in  Type 
A,  nor  did  Wallace  invent  the  combination  of  the 
thin  upper  layer  of  fine  material  superposed  upon 
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the  body  of  coarse  material.  Since  it  was  known 
that  a  perfect  soldering  could  be  accomplised  by 
having-  the  under-layer  hot  when  the  upper  layer 
was  applied,  why  could  that  principle  not  be  em- 
ployed by  appellees'?  The  mere  use  of  such  a  prin- 
ciple, even  if  it  be  in  a  pavement  employing  different 
materials,  is  within  the  right  of  everj^one.  That  is 
the  precipe  ground  of  the  decision  of  the  Supreme 
Court  in  U.  S.  Rubber  &  Guaranty  Co.  vs.  Assyrian 
Asphalt  Co.,  supra,  in  which  it  is  said:  "Before 
the  time  of  either  patent  the  world  knew  that  heat 
disintegrated  some  things  and  melted  others,  and 
we  cannot  concede  invention  to  the  thought  that 
that  might  be  true  of  different  kinds  of  asphalt." 
In  other  words,  the  Supreme  Court  recognized  that, 
as  the  principle  and  result  were  known,  no  inven- 
tion could  be  claimed  in  the  application  of  that  prin- 
ciple to  any  particular  asphalt  mixture.  Appel- 
lant's reply  brief  admits  that  in  so  far  as  the  de- 
cision of  the  Supreme  Court  sets  forth  principles 
of  law,  appellees  "are,  of  course,  entitled  to  quote 
from  and  rely  upon  them"  (p.  34).  We  have  just 
stated  the  princij)le  of  law  authoritatively  an- 
nounced by  the  Supreme  Court  in  the  case  in  ques- 
tion. All  that  appellees  need  to  do  to  justify  the 
fact  that  their  under-layer  was  hot  at  the  applica- 
tion of  the  upper  layer,  is  to  rely  upon  that  prin- 
cijDle  of  law. 

The  reply  brief  of  appellant  is  permeated  with  a 
plea  for  special  consideration  for  the  patent  in  suit 
because  of  the  alleged  laying  of  some  eighteen  mil- 
lion square  yards  of  Type  B  pavement — some  sixty 
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miles  of  which  was  laid  in  Fresno  County.  Ap- 
pellant represents  that  such  pavement  was  laid 
under  its  license.  Type  B  pavement  is  not  that 
of  the  patent  in  suit,  and  at  least  as  to  the  sixty 
miles  last  mentioned  has  been  condemned  as  de- 
fective by  Fresno  County  (R.  162).  There  is  no 
evidence  that  any  license  has  been  granted  or  ac- 
cepted under  the  patent  in  suit,  and  as  far  as  the 
county  of  Fresno  is  concerned,  we  know  that  no 
royalty  has  ever  been  paid  under  the  Wallace  patent. 
The  sixty  miles  of  Type  B  pavement  was  con- 
structed by  Fresno  County  shortly  prior  to  the  ex- 
piration of  Warren  Patent  727,505,  and  as  Type  B 
employed  the  mixture  covered  by  that  patent, 
royalty  was  properly  paid  by  Fresno  County, — 
not  under  the  Wallace  patent  hut  under  the  War- 
ren patent.  Mr.  Jensen  testifies  that  the  royalty 
was  paid  under  the  Warren  patent,  and  that  ' '  since 
the  expiration  on  May  5,  1920,  of  that  patent, 
Fresno  County  has  not  paid  or  agreed  to  pay  any 
further  royalty  to  plaintiff  (R.  170).  There  is  no 
evidence  that  anybody  else  has  ever  paid  any 
royalty  under  the  patent  in  suit.  Appellant  states 
that  everyone  has  heretofore  considered  Type  B 
to  be  the  patented  construction  (p.  2).  There  is 
no  evidence  of  who  is  included  within  the  term 
*' everyone,"  and  we  know  of  no  one,  except  appel- 
lant, who  is  in  that  frame  of  mind.  There  has 
never  been  any  decision  of  any  Court  to  that  effect, 
and  this  Court  should  be  very  reluctant  to  accord 
the  Wallace  patent  an  expanded  construction,  par- 
ticularly in  view  of  the  tremendous  public  interest 
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involved.     The  only  copy  of  any  license  which  is 
of  record  in  this  case  is  that  constituting  the  ex- 
hibit to  the  bill  of  complaint  herein.     The  Wallace 
patent  in  suit  is  not  mentioned,  and  that  license 
refers  to  "certain  patents"  (R.  21).     We  do  not 
know  Avhat  those  patents  are;  but  they  obviously 
are  not  limited  to  the  single  patent  here  in  suit, — 
if  the  latter  is  included  at  all.     We  are  convinced 
that  the  Wallace  patent  is  a  mere  paper  proposi- 
tion,  which   for   ten   years   remained   unheard    of 
until  it  was  resurrected  by  appellant  shortly  prior 
to  the  expiration  of  Warren  Patent  727,505.     At 
the  oral  argument  of  this  case  before  this  Court, 
counsel  for  appellant  admitted  that  no  pavement 
had  ever  been  laid  employing  the  "crusher-run" 
prescribed  by  the  specification  and  drawing  of  the 
patent  in  suit.     Under  this  admission,  the  patent 
is  to  be  construed  in  accordance  with  the  decision 
of  this  CoiKt  in  Henry  vs.  City  of  Los  Angeles,  255 
Fed.  769: 

"It  is  also  to  be  considered  that  there  never 
has  been  a  water  wheel  governor  constructed  in 
accord  with  the  drawings  and  specifications  of 
the  patent  in  suit — that  is,  a  governor  con- 
structed and  using  all  the  principles  of  govern- 
ing revealed  in  the  patent.  The  Court  of  Ap- 
peals of  the  Sixth  Circuit  in  National  Malleable 
Casting  Co.  vs.  Buckeye  M.  I.  &  C.  Co.,  171 
Fed.  847,  96  C.  C.  A.  515,  said: 

"  'The  use  we  make  of  the  fact  that  the  de- 
vice has  never  gone  into  actual  service  is  in 
the  construction  or  interpretation  of  the  patent. 
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We  are  justified,  in  view  of  the  facts  of  this 
case,  in  exercising  much  caution  in  attributing 
to  this  patent  anything  more  than  is  plainly 
shown  and  distinctly  claimed.  *  *  *  Tj^^g 
inference  from  nonuse,  under  the  circumstances, 
is  the  converse  of  the  inference  drawn  with 
respect  of  a  doubtful  patent  when  a  showing 
is  made  that  it  has  gone  into  large  use  and 
has  displaced  other  devices.  It  is  an  infer- 
ence against  utility  from  the  fact  of  long  non- 
use,  unexplained  by  want  of  means  or  oppor- 
tunity.' " 

It  is  our  earnest  contention  that  Wallace  has 
never  contributed  anything  of  value  to  the  paving 
industry.  Appellees'  Type  A  pavement  in  fact  em- 
bodies nothing  which  was  original  with  Wallace. 
It  employs  the  Warren  mixture  of  expired  Warren 
Patent  727,505,  and  the  public  should  be  protected 
in  its  right  to  employ  that  mixture,  now  that  the 
term  of  appellant's  monopoly  has  ended.  Appel- 
ant demands  an  oppressive  monopoly  under  the 
Wallace  patent,  when  in  fact  Wallace  has  taught 
the  paving  industry  of  this  country  nothing. 
Respectfully   submitted, 

GEORGE  R.  LOVEJOY, 
District  Attorney  of  the  County  of  FVesno. 
RAY  C.  WAKEFIELD, 
Special  Counsel  for  the  County  of  Fresno. 
FREDERICK  S.  LYON  and 
LEONARD  S.  LYON, 

Special  Patent  Counsel, 
Solicitors   for   Defendants-Appellees.  z( 
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